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MESSAGE FROM THE EDITORIAL COMMITTEE

The Editorial Committee of Bahir Dar University Journal of Law is delighted to
present No.1 of Volume 3 of the Journal. As usual, the Editorial Committee extends
its immense gratitude to those who made this humble beginning and journey viable
and sustainable. We are particularly grateful to Hailegabriel Gedecho (Assistant
Professor) for doing all the layout works.

On this occasion, the Editorial Committee would like to make it clear that the Bahir
Dar University Journal of Law is meant to serve as a forum for the scholarly analysis
of Ethiopian law and contemporary legal issues. It encourages professionals to conduct
research works in the various areas of the law and the practice of the country and to
contribute towards the betterment of the legal system. Research works that focus on
addressing existing problems, or those that contribute to the development of the legal
jurisprudence as well as those that bring wider regional, supranational and global
perspectives are welcome.

The Editorial Committee reiterates its appeal to all members of the legal profession,
both in the academia and in the world of the practice of the legal profession, to assist
establishing a scholarly tradition in this well celebrated profession in our country. It is
time to see more and more scholarly publications by various legal professionals. It is
time for us to put our imprints in the legal and institutional reforms that are being
undertaken across the country. We need to (re)visit whether the interplay between our
profession and other disciplines is going well in the context of contemporary life. It is
also commendable to pay a close scrutiny of the real impacts of our age-old and new
laws upon the social, political, economic and cultural life of our society today. It is
vitally important to study and identify areas that really demand legal regulation and to
advise law-making bodies to issue appropriate legal instruments in time. Many aspects
of the life of our society seem to require that we in the legal profession do something
today. The Bahir Dar University Journal of Law is here to serve us as a forum to do
meaningful contributions to our society and to the world at large.

The Editorial Committee is hopeful that the Bahir Dar University Journal of Law will
engender a culture of knowledge creation, acquisition and dissemination in the field of
law and justice system of our beloved country.

Disclaimer
The views expressed in this journal do not necessarily reflect the views of the Editorial
Committee or the position of the Law School.
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Granting and Using Annual Leave in Ethiopia: A Look at the Practice at
the Teklehaimanot Plant of MOHA Soft Drinks S.C.

Dejene Girma Janka (PhD)*

Abstract

The current Ethiopian Labor Proclamation provides for a number of stipulations to
regulate the relationship between employers and employees. These stipulations deal,
among other things, with how annual leave can (should) be granted by employers and
used by employees. This article explores the position of the Labor Proclamation in
respect of some vital issues pertaining to the granting and use of annual leave. It will
also examine how these issues are dealt with in practice by using the experience of
one company, MOHA Soft Drinks Industry S.C. at the Teklehaimanot Plant. Although
the practice at this Company may not be used to make generalizations about how other
employers deal with the above issues, it can serve as a real eye-opener. The article
concludes that the stipulations of the Labor Proclamation are not implemented as they

ought to be and there are some deviations in practice.

Key Terms: Annual Leave, Granting annual leave, Labour

Proclamation, employment benefits

Introduction

Nowadays, it is not uncommon to find in employment laws the right of
workers to annual leave.! Thus, workers can request and take annual leave
after they have rendered service to their employers for some time. What then

* Assistant Professor, School of Law, College of Social Science and Law, Jimma University.
E-mail: dejulaw@yahoo.com/dejene.janka@ju.edu.et.

! For the practices annual leave in Israel see Benjamin W. Wolkinson and Richard N. Block,
Employment law: the workplace rights of employees and employers, Blackwell Publishing,
1996, UK, p 126; in Greece, see Christina Vlachtsis, in Dennis Campbell (ed.), Employment
law, Volume 28, Part 1, Kluwer Law International, 2007, p. 297; in Hong Kong, see Ng Sek
Hong, Labour Law in Hong Kong, Kluwer Law International, 2010, BV, The Netherlands,
p. 123-124; in China, see Christopher Hunter, Louisa Lam, Ketong Lin, Employment law in
China, CCH Hong Kong Ltd, 2008, p. 118
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is annual leave?? For the purpose of this article, we may understand annual
leave as a temporary absence from a place of work with the intention to return
while enjoying at least some employment benefits such as one’s salary.® Thus,
annual leave can be distinguished from other forms of temporary absence
because, among other things, it is a paid absence. For instance, a worker on
suspension is temporarily absent from her work but she does not get payment
during her absence.

On the other hand, allowing a worker to be off their work temporarily and
for some time can promote various interests. For instance, in some legal
systems, the recognition of annual leave is premised on the conception that it
forms part of health and safety issues.* Thus, workers will be saved from
over-exhaustion and possible health and safety hazards they may be exposed
to as a result of such over-exhaustion because annual leave, which is longer as
opposed to for example weekly rest day, enables them to get both physical and
psychological refreshment before they get back to their work. Workers who
are back from annual leave will resume their work with renewed physical and
psychological strength.’Of course, there is no guarantee that a worker will rest
during her annual leave; instead, she may use her annual leave for various
reasons such as doing personal businesses.®

2 Annual leave is sometimes called annual vacations or annual holidays. See, for example,
Gorbacheva, Labour Law in Russia, Kluwer Law International, The Netherlands, 2011, p.
95; Richard Rudman, New Zealand Employment Law Guide, CCH New Zealand Limited,
Auckland, 2009, p.142-145

% Thus, if a worker leaves her work with the intention of not coming back, we cannot say that
she has taken an annual leave because the measure amounts to termination of employment
relationship. Employment relationship refers to a relationship that is formed by an employer
and a worker in accordance with article 4 of the Labour Proclamation.

* See Jane Moffatt (ed.), Employment Law, 2" ed., Oxford University Press, New York,
2007, p.77

® For example, the Civil Servants Proclamation states that the purpose of annual leave is to
enable a civil servant to get rest and resume work with renewed strength and the same
reason can apply to the recognition of annual leave in the Labour Proclamation. See article
36(1) Federal Civil Servants Proclamation, Proclamation No. 515/2007.

® It is said that, in reality, a worker may use her annual leave for vacations, rest and relaxation,
and personal business or emergencies. See Annual Leave, US Office of Personnel
Management, available at www.opm.gov/oca/leave/html/annual.asp, accessed 6 June 2011.
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Moreover, employers can also get benefit if workers take and use their
annual leave because workers who return to work with refreshed physical and
psychological preparedness to resume their work can render better services.
Further, the society will also be better off if annual leave is granted and used
because labour can be saved for tomorrow. Thus, granting and using annual
leave is capable of promoting the interests of various parties: the employee,
employer and the society. As a result, workers can and should take and use
annual leave after serving their employers for certain time which is usually a
period of twelve months.”As we will see later on, this is true in Ethiopia, t0o.?

At this juncture, one must bear in mind that annual leave is a paid leave.’
That is to say, employers grant their workers not only permission for
temporary absence from their work but also payments to cover their cost
during such absence. In Ethiopia, too, annual leave at the moment is a paid
leave as provided under article 77(1) of the Labour Proclamation. In fact, the
history of paid annual leave in Ethiopia goes as far back as the late 1950s and
early 1960s. For instance, the 1958 Eritrean Employment Act and the 1960
Civil Code granted workers the right to get paid annual leave.™®

Moreover, an employee who is entitled to paid annual leave is
normally given payment for annual leave in advance of taking the leave,
whereas the amount is equal to the amount she would get if she were working
during normal hours of work.!* This implies that the payment may include
regular bonus or allowance that does not vary in relation to work but excludes

" This is true, for example, in Greece, China, Hong Kong and others. For more on this points,
see contribution by Christina Vlachtsis, supra note 1, p. 297; Christopher Hunter, supra note
1, p. 118; Ng Sek Hong, supra note 1, p. 124.

8 Civil servants can be entitled to annual leave only after serving for eleven months. See
article 36(2), Federal Civil Servants Proclamation, Proclamation No. 515/2007.

% Payment to a worker during annual leave is regarded as a reward to the worker for the work
done. Marco Guadagni, Ethiopian Labor Law Handbook, University of Asmara, Faculty of
Law, 1972, p. 66. In countries like Hong Kong, it is a statutory entitlement provided by law.
See supra note 1, p. 123-124.

10 See Marco Guadagni, supra note 9, p. 65. Of course, the provisions of both laws on annual
leave were later on repealed and replaced by the provisions of the 1964 Minimum Labour
Conditions Regulations. Ibid.

11 See Jane Moffatt supra note 4, p.91.
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any payment for overtime work.*? Thus, for instance, while house allowance
is included because it is a regular payment in the payment to a worker during
annual leave, transport allowance is not. In Ethiopia, the Labour Proclamation
does not make such stipulations.™ Thus, a worker on annual leave may take
her payments at the time the other workers on duty take their payments or in
accordance with the provision of a collective agreement, if any.™

The other important point worth discussing in relation to annual leave
Is its duration. It is true that granting annual leave is, as stated before, a
common practice. However, this does not mean that all workers are entitled to
the same annual leave. In fact, the duration of annual leave may vary in two
ways. First, the length of annual leave a worker gets depends on her period of
service with a minimum period required by law." This means, although all
workers start from the same minimum period stipulated by law, senior
workers get longer annual leave than new workers. For example, under
Ethiopian Labour Proclamation, the minimum annual leave period for workers
covered by the Labour Proclamation is fourteen working days for a new
worker and one additional working day for every addition year of service.'®
Thus, a worker who has seven years of service at a given undertaking will
have the right to take 20 working days annual leave as compared to a new
worker who gets 14 working days annual leave. Second, the minimum period
of annual leave required by law may vary from one system to another.'” For

2 Ibid,

3 For civil servants, however, the Civil Servants Proclamation states that a civil servant is
entitled to advance payment of his monthly salary at the time of taking his annual leave. See
article 38(2), the Federal Civil Servants Proclamation, Proclamation No. 515/2007.

¥ Of course, some collective agreements may provide that a worker is entitled to advance
payment for her annual leave. In this regard, one can mention the Collective Agreement of
the Teklehaimanot Plant of MOHA Soft Drinks Industry S.C. and Its Workers which allows
a worker to request and get his salary in advance. See article 25.2.4 of the Collective
agreement of MOHA Soft Drinks Industry S.C. and its Workers, July 2007, Addis Ababa.

15 See Benjamin W. Wolkinson and Richard N. Block, supra note 1, p.126.

1% See article 77(1)

This difference may exist even in one country depending on types of workers. For instance,
in Ethiopia, civil servants get a minimum of 20 while workers covered by the labour
Proclamation get a minimum of 14 working days. Compare article 37(1) and (2) of the
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instance, in Hong Kong, the minimum leave period is seven days and the
maximum is 14 days.*® In Ethiopia, the Labour Proclamation provides that the
minimum annual leave period is fourteen working days with no maximum
limit provided.’® Thus, any employer that falls under the regulation of the
Labour Proclamation is obliged to grant a minimum of 14 working days for a
new employee plus one working day for every year of service for workers
who have served for more than a year. For workers covered by the Civil
Servants’ Proclamation, the minimum period of annual leave is 20 working
days and a maximum of 30 working days.?°

1. Annual Leave How Granted

First of all, annual leave cannot be waived or substituted by payment.
The Labour Proclamation also prohibits a worker from waiving her annual
leave by agreement. In this regard, it stipulates that an agreement by a worker
to waive in any manner her right to annual leave shall be null and void.?
Consequently, a worker cannot agree not to use or request taking her annual
leave. If such agreement is included in a contract of employment, that part of
the contract will be ineffective. This, in turn, implies that a worker who has
agreed not to take her annual leave can request and use it when it falls due in
accordance with the law regardless of what is agreed upon in her contract of
employment. Of course, a worker can always waive her annual leave after it
has fallen due because the employer is not required to force its worker to take
annual leave. Nevertheless, an employer may be obliged by a collective
agreement to compel a worker to take and use her annual leave. In this case,
the worker may find it difficult to waive her annual leave after it has fallen
due.

21

Federal Civil Servants Proclamation, Proclamation No. 515/2007 and article 77(1) of the
Labour Proclamation, Proclamation No.377/2003

'8 Ng Sek Hong, supra note 1, p. 124

19 See article 77(1), Labour Proclamation, Proclamation No.377/2003.

20 See article 37(1) and (2) Federal Civil Servants Proclamation, Proclamation No. 515/2007.

2! See for example the practice in Hong Kong as discussed in Ng Sek Hong, supra note 1, p.
123-124.

22 See Atrticle 76(1), Labour Proclamation, Proclamation No.377/2003.
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The other important point worth considering is the requirement that an
employer must grant a worker her annual leave in the course of the calendar
year in which it becomes due. It is said that annual leave becomes mature in
the whole year and gradually, on day-by-day basis for that matter, even if a
worker can enjoy it only at the end of the year in which it matures.”® For
example, every month gives birth to some period of annual leave which may
be a day, two days, or more depending on the applicable law and collective
agreement, if any. But the leave will not be used at the end of every month but
at the end of the year in which it matures. In this regard, the employer has to
first prepare a leave schedule by taking into account, as far as possible, the
wishes of a worker and the needs of its undertaking and then grant his workers
annual leave in accordance therewith.?* Hence, while an employer must
prepare a leave schedule in accordance with which his workers can be granted
annual leave, the schedule has to be prepared in such a way that the interests
of his workers are promoted without affecting the needs of the employer to
maintain the normal functioning of his undertaking. For instance, if a worker
is a college student and she wants to take her annual leave at the end of the
first semester so that she will prepare for her examination, the employer must
allow her to do so as long as he can maintain the normal functioning of his
undertaking. Incidentally, any employer may choose to close down his
business or part of it for the purpose of granting his employees paid annual
leave if that is in his interest.”

%See Marco Guadagni, supra note 9, p. 66. Marsden writes that annual leave accrues to workers on
day-by-day basis throughout the year. See Stephen J. Marsden, Australian Master Bookkeepers Guide,
3" ed., CCH, Woltors Kluwer Business, 2010, p 682. The practice, however, shows that a worker
can enjoy annual leave before the end of the year in which it matures. More importantly,
annual leave may be used before it matures as some workers can be given annual leave in
advance.

%See article 76(2) and (3), Labour Proclamation, Proclamation No.377/2003.

»Ng Sek Hong, supra note 1, p. 125. According to the employment law of Hong Kong, if an
employer elects any period of 12 consecutive months as the common leave year for all his
employees, as he is allowed to do so, he is obliged to give one month's notice either to each
of his employees in writing or by posting a notice in a conspicuous place in the place of
employment. See Id., p. 124-125
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As far as the due date for annual leave is concerned, an employer is
required to grant annual leave to a worker after she has served for a year.?
Thus, although annual leave matures gradually and throughout the year, a
worker is entitled to it only after the end of the year in which service is
rendered. For example, a worker who has one year service will get her annual
leave in the second calendar year, whereas a worker who has more than one
year of service will get her annual leave in the calendar year that follows the
year of service.

With regard to the duration of annual leave, as the pervious discussion has
revealed, the Labour Proclamation requires fourteen (14) working days to be
the minimum period of annual leave for the first year of service and one
working day for every additional year of service.’’ Of course, the
Proclamation allows increasing the duration of annual leave with pay through
a collective agreement for workers engaged in a work which is particularly
arduous or if the condition in which the work is done is unhealthy.?® For
example, a collective agreement may provide that workers who work in the
production division of an undertaking get 20 working days annual leave for
the first year of service and additional two working days for every additional
year of service. This is acceptable because the Labour Proclamation simply
provides for a minimum protection that a worker is entitled to and that an
employer is required to grant his workers. Indeed, collective agreement may
provide for greater annual leave even for workers not engaged in arduous
works and that is acceptable in light of the Proclamation.?® For example, the
collective agreement of Ethiopian Telecommunication Corporation provides
that workers are entitled to 15 working days, not 14 working days, for the first

% See article 76(1), Labour Proclamation, Proclamation No.377/2003.

%7 See article 77(1), Labour Proclamation, Proclamation N0.377/2003. Article 77(3) states that
the worker on annual leave receives a wage which is equal to the wage she receives when
she was at work.

%8 See article 77(2), Labour Proclamation, Proclamation No.377/2003.

®This is so because article 134(2) of the Labour Proclamation allows collective agreement to
prevail where it is more favorable to workers in similar matters than those provided for by
law.
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year of service and additional one working day for every additional year of
service.*

At this juncture, one may wonder if a worker who has less than a year of
service may be entitled to an annual leave. In Greece, for example, every
employee from commencement of employment and up to completing twelve
months of continued employment is entitled to a paid annual leave on a pro
rata basis by reference to the duration of employment.®! This means, a worker
who has less than one year of service can get a paid annual leave that has
matured proportional to the duration of her service.

In Hong Kong, too, where an employee has less than 12 months service,
the employer should calculate her leave on a pro rata basis and any fraction of
a day computed should be reckoned as a full day for annual leave
calculation.® In our case, the Labour Proclamation stipulates that 26 days of
service in an undertaking shall be deemed to be equivalent to one month of
employment to qualify a worker for annual leave, if need be.* For example, if
a worker is hired at the end of a calendar year and served only for 26 days in
the old calendar year, she will have an annual leave proportionate to one
month in the new calendar year. This means, a worker cannot be denied an
annual leave because she has not served for a year in one given calendar
year.®* Similar stand is taken by some collective agreements as well. For
example, the collective agreement of Ethiopian Telecommunication
Corporation and its workers states that workers with less than one year of
service get annual leave commensurate with the duration of their services.*

0See article 16(1) of the Collective Agreement of Ethiopian Telecommunication Corporation
and Its Workers, April 2007, Addis Ababa.

3! See Christina Vlachtsis,supra note 1, p. 297.

%2 Ng Sek Hong, supra note 1, p. 124-125.

% See article 77(4), Labour Proclamation, Proclamation No.377/2003.

I fact, article 77(6) stipulates that where the length of service of a worker does not qualify
for an annual leave, that is, if it is less than a year in a given calendar year, the worker shall
be entitled to an annual leave in proportion to the length of his service. Thus, a working is
has six months service in an old calendar year will have 7 working days annual leave in a
new calendar year is more favourable conditions are not provided in a collective agreement.

%See article 16(1) of the Collective Agreement of Ethiopian Telecommunication Corporation
and Its Workers, April 2007, Addis Ababa.
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The Collective agreement of the Teklehaimanot Plant of MOHA Soft Drinks
Industry S.C. and its Workers also contains the same stipulation.

2. Use, Division, Interruption and Conversion to Money of Annual

Leave

As stated above, a worker is entitled to a certain amount of annual leave
depending on the year of service she has at a given undertaking.®” Moreover,
we have seen that a worker cannot waive, at least in advance, the right to get
and use her annual leave. Thus, when annual leave falls due, any worker can
demand and use it while any employer is obliged to grant it. Of course, the
demand to take annual leave by a worker has to be in accordance with the
leave schedule that is prepared by an employer taking into account the
interests of the workers and of his undertaking. However, issues like
postponement, division or fragmentation, interruption and conversion to
money of annual leave need special discussions.

2.1. Use of Annual Leave

A worker whose annual leave has fallen due and is ready to be used may
want to postpone it for various reasons. Nonetheless, annual leave is as a rule
said to be non-transferrable to another year.*® Consequently, a worker should
use her annual leave at the time it can be used in accordance with her
employer’s leave schedule. This is sensible in particular when it is viewed in

%See article 26.2.3 of the Collective agreement of the Teklehaimanot Plant of MOHA Soft
Drinks Industry S.C. and its Workers, April 2011, Addis Ababa.

¥’One may raise a question as to whether or not experiences at other undertakings may be
considered to calculate annual leave because an employer who employs an experienced
worker gets benefits from the experience of his employer which is gained while working for
another employer. This seems a legitimate query because according to the collective
agreements of some undertakings such as the collective agreement of Ethiopian
Telecommunication Corporation, service rendered at public enterprise or government organs
is taken into account to determine the length of annual leave a worker may be entitled to.
See article 16(1) of the Collective Agreement of Ethiopian Telecommunication Corporation
and Its Workers, April 2007, Addis Ababa. Nevertheless, there is nothing in the Labour
Proclamation that shows that employers should consider experience or service rendered to
other employer(s) as a factor to determine the duration of annual leave.

% See, for example, Marco Guadagni, supra note 9, p. 66.
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light of the rationales behind granting annual leave. Of course, if
postponement is, in principle, not allowed, workers themselves will be
encouraged to use their annual leaves at the appropriate time. On the other
hand, annual leave may be postponed under exceptional circumstances.* For
instance, we may think of a possibility to postpone a worker’s annual leave if
she is on sick leave at the time she can use her annual leave in accordance
with a leave schedule because the two leaves cannot be enjoyed
simultaneously.

When we see the Labour Proclamation, the position is somewhat different
because it does not prohibit postponement of annual leave. In fact, it allows
postponement of annual leave if a worker requests to use her annual leave at
some other time which is different from the time provided in a leave schedule
provided that her employer agrees thereto.*’ This is in line with the practice in
some countries.** With regard to the duration of postponement, however, the
Proclamation imposes a limitation because it allows postponement of annual
leave only for two years.*? Accordingly, workers who are governed by the
Labour Proclamation cannot postpone their annual leave indefinitely. If they
do so, the leave will expire after two years thereby extinguishing their rights
to claim it and their employers’ obligations to grant it.*> On the other hand,
such limitation on the postponement of annual leave can facilitate the use of
annual leave by workers.

* Ibid.

“0 See article 79(2), Labour Proclamation, Proclamation No.377/2003.

*1 For example, there are countries where annual leave must be given and must be taken in the
leave year except where the employee consents to taking his leave in six months following
the leave year. Any leave not taken in that leave year will be considered forfeited by the
employee and can only accrue for the six months in the following leave year. An employee
has no cause of action against an employer for compensation for any leave untaken in
previous years. See Jane Moffatt, supra note 4, p.92.

*See article 79(5), Labour Proclamation, Proclamation No.377/2003. At the beginning, that
is, under the 1964 Minimum Labour conditions Regulations, postponement was possible
only for one year. See Marco Guadagni, supra note 9,p. 65.

“Although one may wonder why postponement of annual leave for longer period is not
allowed, it seems that the law tries to keep the rationale behind recognizing annual leave
intact; that is enabling a worker to take rest for longer period so that she can resume her job
with renewed physical and physiological conditions.
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2.2. Division of Annual Leave

A worker may want to use her annual leave at the time it is due but she
may not wish to use it all at the same time. This raises the question of division
or fragmentation of annual leave into parts. However, the general trend is to
require workers to use their annual leave consecutively.** This means,
although some exceptions may be found,* annual leave is required to have an
element of continuity.”® The Labour Proclamation has also adopted similar
stand as it stipulates that every worker is entitled to an uninterrupted annual
leave.*” Accordingly, if a worker deserves 20 working days of annual leave,
she can and has to use them all without any division.

However, the Proclamation does not contain a blanket prohibition of
dividing annual leave. Although it wants workers to use their annual leave
uninterruptedly, it at the same time allows them to request division into two
parts if their employers consent thereto.® Accordingly, if a request is made by
a worker and her employer agrees thereto, annual leave can be taken at two
different times. All the same, division of an annual leave into various parts is
not allowed. This is understandable because if annual leave is granted and
used in a fragmented way, the purpose for which it is recognized will not be
served.

At this juncture, it must be borne in mind that the Proclamation does not
allow employers to divide their employees’ annual leaves. So, the only time
they can do so is when their employees request such division. This implies
that what an employer can do, if it is necessary, is postponing his workers’
annual leaves and not dividing them into parts.

* Marco Guadagni, supra note 9, p. 66.

*For example, in Hong Kong, if a worker has ten or less days of annual leave, she can take a
seven consecutive days leave and the remaining days together; however, if her annual leave
exceeds ten days, she can fragment it into many parts provided that seven consecutive days
are used as annual leave. For more, see generally, Ng Sek Hong, supra note 1, p. 124.

® See Id., p. 123-124.

*" See article 77(1), Labour Proclamation, Proclamation No.377/2003.

8 1d., article 79(1).
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2.3. Interruption of Annual Leave

Situations may arise demanding the interruption of a worker’s annual
leave that is being used. The principle is, however, the same; that is, annual
leave should be enjoyed uninterruptedly. As a result, a worker should not, for
example, be recalled if she is on annual leave. Nonetheless, there are certain
circumstances under which annual leave may be interrupted. For example, the
Proclamation states that if a worker who is on annual leave falls sick, her
illness will interrupt the annual leave.* In this case, the worker will be on sick
leave and she will resume using her annual leave when her sick leave expires.
Moreover, an employer may also recall a worker who is on annual leave
where unforeseen circumstances require her presence at her post.” This
means, if two requirements are fulfilled, an employer can interrupt the annual
leave of his worker. First, it is necessary that an unforeseen circumstance
happens. This implies that something which is foreseeable does not justify
interrupting a worker’s annual leave. Second, the unforeseen circumstance
that happens must require the presence of the worker on leave at her post. If
another worker can fill the post and deal with the situation, there is no right to
recall a worker.

2.4. Conversion of Annual Leave to Money

There is no doubt that some workers may wish to have their annual leaves
converted to money as there may be some employers who are willing to pay
money in lieu of annual leave because they need their workers to stay at work.
The question then is whether or not they are at liberty to do so. In this regard,
we may think of three possible positions taken by the law. First, workers may
be allowed to convert their annual leave to money whenever they wish to
although such permission may not be compatible with the rationale behind the

* See Id., articles 79(4), 85 and 86.

% See Id., article 8(1). Emphasis added. In this case, the worker is entitled to a payment
covering the remainder of her leave, excluding the time lost for the trip, and reimbursement
of transport expenses incurred as direct consequences of her being recalled and per-diem.
Id., article 80(2) and (3).
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recognition of annual leave®™® However, this position does not seem
compatible with the rationale behind the recognition of annual leave. Second,
a worker may be allowed to convert part of her annual leave to money. For
instance, in Honk Kong, a worker can waive her annual leave and substitute it
by money if it exceeds ten days or if employment relationship is terminated
before annual leave is used.> Thus, annual leave which is less than ten days is
not convertible to money so long as employment relationship subsists while
annual leave earned in excess of ten days can be converted to money if a
worker so wishes. The third possible position is prohibiting the conversion of
annual leave to money when it can be granted and used, that is, so long as
employment relationship exists.

The Labour Proclamation has adopted the third position berceuse it
prohibits, in principle, paying money in lieu of annual leave.>® This is justified
in light of the rationales behind the recognition of annual leave. However, it
provides for circumstances under which annual leave may be converted to
money. First, if there is a worker whose contract of employment is terminated
her unused annual leave will be converted to money.>* This is justified
because granting and using annual leave under such circumstance is simply
not possible. However, it must be borne in mind that the annual leave that can
be converted to money under such circumstance is the one that has not
expired. Hence, if a worker has, for example, annual leave that is postponed
for five years, she will get payment only for the annual leave that is postponed
for the last two years as the annual leave for the other years will expire.

The second circumstance under which conversion of annual leave to
money is possible is when a worker who is on annual leave is recalled. In this

SFor example, in the case of a civil servant, although payment of money in lieu of annual
leave is prohibited, a worker whose annual leave is postponed due to compelling reasons for
two years can claim, if she wishes, payment for the first year of accumulated annual leave
and the concerned government institution is obliged to pay her in lieu of such leave. See
articles 36(3) and 39(2), the Federal Civil Servants Proclamation, Proclamation No.
515/2007. Thus, she will use annual leave for two years, one postponed and the other not,
while she will get payment for the first postponed annual leave.

°2 Ng Sek Hong, supra note 1, p. 123-125.

>3 See article 76(2), Labour Proclamation, Proclamation No.377/2003.

> 1d., article 77(5).
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case, the Labour Proclamation permits an employer to effect payment to his
employee an amount that covers the remainder of her annual leave, excluding
the time lost for the trip.>® For example, if a worker is recalled while she is yet
to use 10 working days and she spends two working days on her way back to
work place, the Proclamation allows her to be paid for ten working days by
disregarding the time she spends on her way back to her job because a worker
on journey is not a worker on leave.

3. Consequences of not Observing the Stipulations of the Labour

Proclamation

Granting paid annual leave is required by the law. Thus, failure to do so
will entail sanctions. For instance, in some countries, failure on the part of the
employer to grant paid annual leave to worker constitutes an offence
punishable by criminal sanctions.>® In Ethiopia, too, failure by the employer to
grant annual leave is regarded as a criminal offence. In this respect, article
184(1) (b) of the Labour Proclamation stipulates that any employer who
contravenes its provisions on leaves commits an offence publishable under the
law. Thus, if more serious penalty is not recognized in the Criminal Code, the
employer will be required to pay fine not exceeding 500 birr. Of course, the
amount of the stipulated fine is very small. But the issue here is not about the
money but the reputation of the employer that will be affected by negative
publicity. It is, however, important to note that article 187 of the Proclamation
prohibits instituting a criminal proceeding of any kind under the Proclamation
where one year has elapsed from the date on which the offence was
committed.

Therefore, as the previous discussions have shown, granting annual leave
to a worker is necessary and the trend is that every worker is entitled to such
leave. Moreover, granting annual leave benefits not only the worker and the
employer but also the society at large. As a result, employers must grant
annual and employees must use them in accordance with the law and leave

> |d., article 80(2).
% See, for example, supra note 1, p. 126.
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schedules. Hence, annual leave should not in principle be postponed, divided
into various parts, interrupted, or converted to money. We have also
succinctly seen that failure to observe regulations on annual leave entails
criminal sanction.

With this in mind, we will now see what the practice is like by considering
how issues relating to annual leave, as discussed in this article, are dealt with
at the Teklehaimanot Plant of MOHA Soft Drinks S.C. as a case in point. It
should be noted, at the beginning, that the information included in this article
in relation to the practice of granting and using annual leave by the workers of
the Teklehaimanot Plant of MOHA Soft Drinks Industry S.C. (the Plant
hereinafter) was obtained from Ato Endalkachew Tibabu, Personnel
Supervisor at the Plant, on 8 and 9 February 2012, one senior employee at the
Plant, who demanded anonymity, on 5 December 2012, and the 2011
collective agreement of the Plant and its workers. Hence, all analyses made in
the following section are based mainly on the information obtained from these
sources.

4. Practice at the Teklehaimanot Plant of MOHA Soft Drinks S.C.

4.1. Introduction

MOHA soft drinks Industry S.C was established on May 15, 1996 by
acquiring Nifas Silk Plant, Teklehaimanot Plant, Gondar Plant, and Dessie
Plant from the Ethiopian Privatization Agency. Currently, the Company has
seven operating units including Summit Plant, Bure Plant, and the Hawassa
Plant.>’The Teklehaimanot Plant, one of the operating units MOHA soft
drinks Industry S.C., has many hundreds of workers. For example, at the
moment, the Plant has 702 permanent and contract workers. This figure does
not include non-payroll workers or workers who are paid on the basis of piece
of work they perform or piece-rate workers, as they are called. These
employees are covered by the Labour Proclamation except the managerial
employees who are excluded from the purview of the Labour Proclamation by

*’See Moha Soft Drinks Industry S.C., available at http://www.midroc-
ethiopia.com.et/md_09moha.html, accessed on 5 December 2012.
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virtue of article 2(1) of the Labour (Amendment) Proclamation, Proclamation
No. 494/2006. In addition, the Plant has a collective agreement with its
workers.”® Thus, the relationship between the Plant and its workers is
governed by these two laws: the Labour Proclamation and its collective
agreement. Whenever there is a difference between the two regimes on a
particular matter, the one that is more favourable to the worker will prevail.>

However, on the issue of annual leave, there is not much difference
between the two regimes. Hence, we can proceed and examine how the
workers at the Plant are given and using their annual leaves. Before we
proceed to the discussions, readers must bear in mind that the information
included in this article in relation to the practice of granting and using annual
leave by the workers of the Teklehaimanot Plant of MOHA Soft Drinks
Industry S.C. was obtained from two employees, one a personnel supervisor
and the other a senior employee, at the Plant.®

4.2. Leave Schedule

To begin with, the Teklehaimanot Plant of MOHA Soft Drinks Industry
S.C. has a leave schedule in accordance with which its workers can take and
use their annual leave. The schedule is prepared by consulting every worker as
to when she wants to use her annual leave and by also taking into account the
needs of the Plant. Then, the personnel department arranges for the use of the
leave by every worker as annual leave could not be granted to all workers at
the same time because all the units of the Plant must continue operating. The
problem however is that workers do not usually use their annual leave in
accordance with the leave schedule/program.

% The current collective agreement was concluded in 2011 by replacing the one concluded in
2007. See the Collective agreement of the Teklehaimanot Plant of MOHA Soft Drinks
Industry S.C. and its Workers, April 2011, Addis Ababa.

*Article 134(2) of the Labour Proclamation provides “where the collective agreement is more
favorable to the workers in similar matters than those provided for by law, the collective
agreement shall prevail. However, where the law is more favourable to the workers than the
collective agreement the law shall be applicable.”

®The personnel supervisor is Ato Endalkachew Tibabu. The information was obtained on 8
and 9 February 2012. The other employee demanded anonymity but the information was
obtained on 5 December 2012.
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4.3. Extent of Annual Leave

According to the collective agreement of the Plant and its workers, any
worker is entitled to a leave of 14 working days for the first year of service
and one additional working day for additional year of service. A worker who
has less than one year of service is entitled to annual leave on pro rata basis.
These stipulations of the collective agreement are consistent with the
stipulations of the Labour Proclamation. However, unlike the Proclamation,
the collective agreement grants workers the right to request and get payments
in advance for the leave period.®

4.4. Granting of Annual Leave

According to the collective agreement of the Plant, workers are expected
to use their annual leave according to their leave schedule. In this regard,
while the Plant is expected to make workers take and use their annual leave
according to the schedule, workers are obliged to use their annual leave based
on their leave schedule. What this means is that a worker who is entitled to get
her annual leave can inform the concerned unit within the Plant and use it. If,
however, the worker fails to make such request, the Plant will compel the
concerned worker to take and use her leave according to the leave schedule
already prepared. Of course, the collective agreement allows changing the
leave schedule already prepared by the consent of the Plant and the concerned
worker. But, such change cannot be made for more than two times.*?

However, as stated before, there is a tendency on the side of the workers
not to take and use their annual leave in accordance with their annual leave
schedule. Moreover, although, according to the collective agreement, the Plant
Is expected to push workers to use their annual leave in line with their leave
programs, the practice at the Plant shows that only workers with accumulated
annual leave such as workers with over one hundred working days annual
leave are required to take and use their annual leave.®® Of course, there are

®15ee article 26 of the Collective agreement of the Teklehaimanot Plant of MOHA Soft Drinks
Industry S.C. and its Workers, April 2011, Addis Ababa.

%2 See Id., article 26.2.7.

% We will see later on if a worker can legitimately have this much annual leave.
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other instances where the Plant compels workers to use their annual leave. For
example, when maintenance activities are carried out, the workers in the unit
being maintained are required to use their annual leave. In any case, the Plant
does not urge the workers it wants to stay at their posts to take and use their
annual leaves according to their leave schedules. Hence, although the
Proclamation does not oblige employers to compel their workers to use their
annual leave, the collective agreement of the Plant, under article 27.2.7, does
so. Nevertheless, the Plant does not usually discharge this duty by urging all
its workers to take and use their annual leave. It is selective in its approach to
compel workers to take and use their annual leave.

4.5. Postponement of Annual Leave

The collective agreement of the Plant and its workers does not deal with
the issue of postponing annual leave. Hence, according to Art 79 of the
Proclamation, a worker can request the postponement of his annual leave and,
if the employer agrees, her leave can be postponed for two years. Similarly, an
employer can, for reasons dictated by the work conditions of his undertaking,
postpone the date of leave of a worker by not more than two years.

The practice at the Plant also shows that workers can postpone their
annual leave. Moreover, the Plant can also postpone the leave of its worker.
While this may be in line with the stipulations of the Proclamation, what is
surprising is the fact that, in practice, there is no limit to workers’ right to
postpone their annual leaves. This means, workers at the Plant can postpone
their annual leave for indefinite period. Consequently, it is said that, in
practice, there is no worker whose annual leave has expired. For example,
there are workers with annual leave of over two hundred working days.

Under normal course of things, a worker cannot have two hundred
working days of unexpired annual leave let alone over two hundred working
days. For example, a worker who has 80 years of service can get 93 working
days annual leave. In her 81% year of service, she will have 94 working days
of annual leave. If these two leaves are postponed, the sum will be 187
working days. But, it is obvious that a person cannot have 80 or more years of
service at any undertaking. Therefore, the only logical conclusion is that the
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Plant is allowing its workers to postpone their annual leave for indefinite
period and that is how one can have unexpired annual leave of over two
hundred working days. On the other hand, allowing a worker to have her
annual leave postponed for more than two years is against the provisions of
the Labour Proclamation. Besides, it defeats the very purpose for which
annual leave is recognized.

4.6. Division of Annual Leave

As stated above, a worker who does not want to use her annual leave at
once may request her employer to allow her to divide it into two parts.
Division of annual leave into more than two parts is, however, prohibited by
the law although the collective agreement of the Plant is silent on the matter.
Coming to the practice at the Plant, a worker is allowed to divide her annual
leave into as many parts as she wishes. In this regard, the smallest annual
leave a worker can take is half a day. So, it is the worker who is deciding how
to use her annual leave and the Plant seems to accept such decision. On the
other hand, such practice of taking and granting annual leave is contrary to the
provision of the Labour Proclamation and the rationale behind annual leave as
the element of continuity is lacking during its enjoyment.

4.7. Interruption of Annual Leave

As already stated, the rule is that a worker must be left alone to use her
annual leave uninterruptedly. However, at times circumstances may justify
interrupting the annual leave of a worker. This could happen when a worker
who is on annual leave falls sick or when she is recalled from her annual leave
because of the occurrence of unforeseen circumstances which require her
presence at her post. According to the collective agreement of the Plant, these
two grounds have been recognized as grounds justifying the interruption of
annual leave.

The practice at the Plant also shows that a worker who becomes sick
while using her annual leave will be on sick leave until such leave expires.
However, in relation to recall, the practice at the Plant seems at variance with
the stand of the law and the collective agreement. That is, a worker on annual
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leave could be recalled even if the circumstance necessitating the recall is
foreseeable and the presence of the worker on annual leave is not necessarily
important because the post could be covered by another employee. Then, the
worker whose annual leave is interrupted will have her remaining annual
leave converted to money unless she wishes to use the remaining leave
another time.

4.8. Conversion of Annual Leave to Money

As we have seen before, a worker whose contract of employment is
terminated or who is recalled from her annual leave can have her unused
annual leave converted to money. In this regard, the collective agreement of
the Plant recognizes only the conversion to money of annual leave of a worker
who is recalled. Of course, since the law allows converting an unused annual
leave when a contract of employment is terminated, the failure of the
collective agreement to recognize it has no significance at all. Moreover, the
practice at the Plant also reveals that workers who are recalled from annual
leave and those whose contracts of employment are terminated before they
use their annual leave are having their unused annual leaves converted to
money.

What is very interesting and not contemplated in the Labour Proclamation
Is the fact that a worker whose contract of employment is terminated is
allowed to have all of her unused annual leave from the date of her
employment converted to money. This is so because, at the Plant, annual leave
never expires. For example, if a worker who has ten years of service at the
Plant terminates her contract and she did not use any part of her annual leave,
she will be given money for all the leave not used for the ten years of service,
which will be 185 working days. So, none of her accumulated annual leave
will expire. Nonetheless, such practice at the Plant is in stark contradiction
with the objective of the law, which is encouraging workers to take rest from
their work. Moreover, it is not a rationale risk for employees to assume
because the employer can at any time invoke the law and deny them the right
to claim and use the annual leave postponed for more than two years or
convert it to money upon termination of a contract of employment.



Bahir Dar University Journal of Law Vol.3, No.1(2012) 21

5. Conclusion and Recommendations

As this succinct article has attempted to elaborate, annual leave is one of
the benefits workers are entitled to. Hence, it is a routine exercise for labour
laws to recognize them. However, these laws may differ in relation to issues
such as the duration, division, postponement, conversion to money and expiry
of annual leave. In Ethiopia, the minimum period of annual leave is 14
working days and then one additional working day for additional year of
service. Moreover, a worker can enjoy her annual leave in two parts or
postpone it for two years if she so wishes. Annual leave not used within the
time frame the Proclamation stipulates will expire.

Further, the Proclamation permits the conversion of annual leave to money
under exceptional circumstances, that is, when a worker is recalled from her
leave or if employment relationship is terminated before annual leave is used
and the leave is unexpired. However, the practice at the Teklehaimanot Plant
of MOHA Soft Drinks Industry S.C. reveals that the provisions of the Labour
Proclamation may not always be implemented as they ought to be. For
example, the Plant prepares programs or schedules at the beginning of every
year so that its employees can take and use their annual leaves according to
such program or schedule. The program is prepared by taking the desires of
the workers and the needs of the Plant into account. Moreover, the Plant
grants a minimum of 14 working days annual leave to a worker with the first
year of service at the Plant and then one additional working day for additional
year of service.

As far as the use of the leave is concerned, the Plant allows, under normal
course of things, a worker to use her annual leave if she makes a request to
that effect. Therefore, to this extent, the practice at the Plant in relation to
annual leave is consistent with the stipulations of the Labour Proclamation.
However, there are areas where the practice at the Plant departs considerably
from the stipulations of the Proclamation. First, although the Proclamation
allows the use of annual leave in two parts, the practice at the Plant shows that
annual leave can be fragmented into as many parts as possible depending on
the desires of the worker. Second, contrary to the stipulation in the Labour
Proclamation, the Plant in practice allows its workers to postpone their annual
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leave for indefinite periods. Third, although the Proclamation allows the
conversion of an unused annual leave, its intention is allowing workers to
have such leave converted to money only if it has not expired. Nonetheless, at
the Plant workers can have their annual leave converted to money without any
limit, although this takes place only upon termination of their employment
contract.

Finally, contrary to the stipulations of the Proclamation and the collective
agreement, the Plant recalls workers on annual leave even if the circumstances
used to interrupt annual leave are foreseeable and the presence of the worker
to be recalled is not indispensable.

It is, therefore, recommended that while the practices consistent with the
stipulations and the spirit of the Labour Proclamation should continue,
practices which are at odds with the Proclamation must be abandoned.
Moreover, other undertakings that are in the same path with the Plant must
make the same rectification so that the very purpose for which annual leave is
recognized is served.

As far the Proclamation is concerned, among other things, its rigid
prohibition of the division of annual leave into more than two parts must be
changed. It suffices if the Proclamation requires a worker to use part of her
annual leave continuously and then allow the use of the remainder as the
worker wishes and with the consent of her employer. After all, practice shows
that workers are actually using their annual leaves by dividing them into many
parts. This may have some practical benefits. For example, a worker who
wants to pay a visit to her family may want to get leave. However, she cannot
be given leave for such purpose according the Labour Proclamation because
such factor is not recognized as entitling workers to leave of any type.®
Hence, the worker has to pay a visit to her family when she uses her annual
leave even if she wants to do that at some other time. However, if

%40Of course, article 81(2) states that a worker shall be entitled to leave without pay for up to 5
consecutive days in the case of exceptional and serious events. Here, the expression
exceptional and serious events seems to show that a worker is entitled to unpaid leave for
five consecutive days if she encounters some problems, whereas the need to pay visit to
one’s family does not seem to qualify as a problem or as an exceptional and serious event.
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fragmentation of part of one’s annual leave is allowed, a worker can use it
under such circumstances.

Of course, a question as to whether the rationale behind recognizing
annual leave could be served if fragmentation of part of annual leave is
allowed may be raised. Nonetheless, | would argue that the rationale could
remain unaffected by such permission. First, if a worker is required to use part
of her annual leave without interruption, the required physical and
psychological rest could be obtained. Of course, the length of part of annual
leave to be used uninterruptedly could be determined by taking the raison
d’etre of annual leave into account. Second, there is no reason to fear that
once the division of part of annual leave is allowed, everybody will prefer to
divide it into many parts. Some workers may wish to use their annual leave at
once or in two parts as the Proclamation allows. Therefore, the purpose of
annual leave could still be served if the fragmentation of only part of it is
allowed.
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Abstract

The contribution of the mining sector to the Ethiopian economy has been dismal. This
situation is being reversed with the mining sector’s contribution to the Ethiopian
economy growing significantly in recent years reflecting the sector’s potential to spur
the economic growth of the country. Many factors including the legal reforms that
have taken place over the last two decades played major roles for the growth of the
mining sector’s contribution to the Ethiopian economy. This article addresses the
current legal framework governing minerals in Ethiopia. It examines the extent to
which the laws try to strike a balance between rights of investors and the public
interest with a particular focus on social and environmental considerations. The overall
examination and analysis reveals that while the legal reforms have undergone
substantial transformation to allure investors in the sector, some problems related to
implementation of rights and obligations remain a concern. Moreover, social and
environmental considerations are also poorly addressed.

Key Words: Ethiopia, Minerals, Licenses, Mineral Taxes, Social and
Environmental Considerations

Introduction

Though mining investments provide significant economic opportunities,
they also pose immense challenges for investors as well as host states. While
investors may be rewarded with huge economic benefits upon successful
discovery of minerals, they may not be able to reap such perceived profits due
to risks such as geological, commercial and regulatory ones, among other
things. Moreover, for effective and efficient utilization of mineral resources
companies in the extractive industry need huge capital as well as sound and
up-to- date technology. Hence, investors assume high risk in the sector and
would decide to invest when there is a legal framework that provides
sufficient guarantees and protection to their investment apart from geological,
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commercial and other considerations that would be taken into account by
potential investors.

Mining investments have also the potential to spur economic growth of a
country. That is one of the major reasons why many countries are keen to
attract investors engaged in mining investments. As a result, host states
provide incentives, protection and guarantees for mining investments.
However, due to adverse social, economic and environmental consequences of
the mining industry, states too may not also be able to reap perceived
advantages of mining investments. Thus, the biggest challenge of the mining
industry is how to strike a balance between the need for promoting mining
investments on the one hand and properly regulating them, on the other hand,
with a view to minimize the adverse social, economic and environmental
consequences so that a win-win outcome for both investors and host states can
ultimately be achieved. Therefore, states have a daunting task of striking the
necessary balance between rights of investors and the public interest.

With this view countries including Ethiopia have formulated different laws
that are intended to ensure such a balance is struck. Ethiopia has been
confronted with such challenges especially since opening the mining industry
to private investments as early as the 1990s. This article intends to provide an
overview on how the recent law on minerals enacted by the country tries to
address some of the issues related to rights of investors on the one hand and
the public interest at large on the other hand.

The article is structured as follows: the first section addresses some of the
risks that investors and host states encounter in mining investments. The
second section explores mineral opportunities in Ethiopia and the contribution
of the sector to the Ethiopian economy. The third section is devoted to the
legal regime governing minerals in Ethiopia. Finally, some concluding
remarks are provided.

It is also important to note that laws governing mining investments
in gas and oil are not covered under the Mining Proclamation and hence are
not the subject of this article.
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1. Risks in Mining Investment: General Overview

Mining investments, while presenting opportunities for investors and
countries, pose significant risks. One of the biggest risks inherent in mining
investment is geological risk." Geological risk can be defined as “the
likelihood and degree to which actual mineralization (its quantity and quality)
differs from what is anticipated at the point a decision is made to undertake
exploration or development.””? There is usually a huge discrepancy between
what is anticipated and the actual discovery of minerals. In fact, only very few
of mineral exploration efforts result in a discovery of significant mineral
deposits.®> Furthermore, not all discoveries will also develop into mineral
production. Only few out of the many mineral discoveries result in mineral
production.*

Commercial risks are also other important concerns for investors engaged
In mining investments. Every investor wants to make sure that the discovered
minerals are commercially feasible to undertake mineral development. Not all
discovered minerals are commercially feasible to mine since such investments
usually require huge financial and capital expenditure. Hence, production cost,
other transaction costs, mineral price instability, availability of foreign
currency, exchange rates would be important considerations to determine the
extent of the commercial risk involved in a mining venture.’

Regulatory changes are other risks that investors may face during any
stages of mining investments. Legislative surprises that adversely affect rights

! Williams, J., ¢ “International Best Practice’” in Mining: Who Decides and How-And How
does it Impact Law Development’, Georgetown Journal of International Law, Vol. 39,
2007-08, p. 694.

2 Eggert, R., ‘Mineral Exploration and Mining: Risk and Reward’, (Paper prepared for the
International Conference on Mining, ‘’Staking a Claim for Cambodia,”” Cambodia, 2010),
p. 2.

® Hefferman, V., Worldwide Mineral Exploration- Preparing for the Next Boom, Financial

, Times Energy, London, 1998.

Id.

s Kwabe, H., ‘How Can Mining Law Balance Public and Private Interests in the Face of
Regulatory Change? The Fiscal Regime under the World Bank Strategy for African Mining
1992 and the ECOWAS Mining Directive 2009°. Available at:
http://ssrn.com/abstract=1654717 (Accessed on July 10, 2012).
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of investors are important factors that are taken into account for investment
decisions. The interference of the state on the anticipated right of investors
through legislative surprises will have huge consequences on making profits
from mining investments. Hence, a risk on stable regulatory framework has
been one of the most important considerations for investment decisions.

The need for stable regulatory environment in mineral exploration and
mining has been termed security of mineral tenure. Security of tenure is
defined as the length of time for which an investor will have mineral rights.®
The rights of investors in mineral resources may, however, be interrupted or
limited as a result of regulatory actions on the part of governments. Issues
related to security of tenure, among other things, includes duration and right to
renew prospecting and development of minerals, the linkage between right to
explore and thereafter to mine, cancellation of exploration and mining rights,
security against unlawful expropriation, and any other decisions of the
government that can have an impact on the anticipated rights of investors.’

A security of mining rights has been considered essential precondition for
investment decisions in mineral development.® Investors entitled to secured
and long-term mining rights would be encouraged to undertake investment in
the mining sector.® Of course, it has to be noted that the primary consideration
of investors to make decisions is mineral potential and availability of
infrastructure. ™

States understand that these are some of the major considerations that are
taken into account by investors. Accordingly, they try to minimize risks with a
view to create conducive environment for mining investments.'! This is

® Dale, M., ‘Security of Tenure as a Key Issue Facing the International Mining Company: A
South African Perspective’, Journal of Energy and Natural Resources Law, Vol. 14 No. 3,
1996, p. 299.

"1d.

8 The World Bank, ‘Strategy for African Mining’, (World Bank Technical Paper Number 181,
Africa Technical Department Series, Mining Unit, Industry and Energy Division, the World
Bank, Washington DC, 1992), p. 17.

°1d., p. 21.

%d., p. 17.

1A state can play an important role in ensuring security of mineral tenure. A state has control
over regulatory framework governing minerals. A state can create stable and long-term
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because if there are successful mineral exploration and development, states
would benefit from mining investment through job creation, development of
infrastructure, raising government revenue which in turn can be used for
improving education and health services and poverty alleviation.'? Because
there are no many mining companies which can satisfy the demands of all
states, countries compete for attracting investors.

However, mining investments also pose risks for states. The potential for
mining investment contributing for long-term environmental, social and
economic welfare may be questionable if not harnessed in a way that can
promote sustainable development. Mining investments do have such negative
impacts as degradation of the local environment, displacement of local people,
depletion of the environment, misallocation of revenues derived from mining,
etc. Hence, for states the biggest challenge would be to grant sufficient
incentives, guarantees and protections for investors without compromising the
social, economic and environmental concerns. The main issue then becomes
how to strike a balance between these two competing interests.

2. Mineral Resources in Ethiopia

Ethiopia is endowed with rich mineral resources.*® The country is believed
to have excellent opportunities for investors looking to engage in the mining
industry. However, the country’s mineral resources remain largely
unexplored.

mineral rights so that it can induce investors to locate their mineral investments in its
territory. Apart from government’s role in ensuring stable legal framework, governments
can take appropriate measures to minimize commercial risks. A government may take
appropriate measures on exchange rates, inflation, availability of foreign currency, and other
measures that may minimize risks for investors. However, not all risks are controllable by
the government. For instance, risks related to geological potential are beyond the control of
a state.

12 Eggert, supra note 2, p.1.

BEmbassy of the Federal Democratic Republic of Ethiopia in London et al., ‘Investing in
Ethiopia” (A conference Paper presented at Ethiopian Investment, Trade and Tourism
Promotion Forum, organized in partnership between the Embassy of the Federal Democratic
Republic of Ethiopia in London, Africa Matters Ltd, Developing Markets Associates and
WAFA Marketing and Promotion Plc.), 2011, p. 20.
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In fact, the history of mining in Ethiopia dates back to ancient times when
gold had been mined through traditional means.** Though gold has been the
most explored and developed type of mineral in Ethiopia, the country is also
rich with other mineral resources. Minerals such as platinum, nickel, tantalum,
copper, lead and zinc, phosphate, iron ore, and stones such as marble, granite
and other coloured stones are discovered in the country.® The country also
hosts kaolin, diatomite, feldspar, quartz, silica sand, potash and soda ash.*
However, only few of these resources are developed and being mined."
While gold is being mined on small as well as large scale levels, other
minerals that are being developed are at a relatively small scale level.*®

The participation of private companies in mineral development was
virtually absent prior to the 1990s.° With a shift of ideology towards a
market-oriented economic policy, private companies started investing in the
mining sector as of the 1990s. However, the number of private companies was
few even after the introduction of the market-oriented economic policy. This
started to change only recently when many international and local companies
began mineral exploration and development activity. Hence, mineral potential
of Ethiopia largely remains underexplored.?®

Be this as it may, it is believed that Ethiopia has huge mineral potential
opportunities for investors looking to invest in the industry. Recent

“Ministry of Mines of the Federal Democratic Republic of Ethiopia, Mining Journal, 2011, p.
2.

“Ministry of Mines and Energy of the Federal Democratic Republic of Ethiopia, ‘National
Report on Mining to the United Nations Commission on Sustainable Development’, New
York, 2009, p. 2.

1 UK-Ethiopia Forum, ‘Investing in Ethiopia’, 2011, p. 20.

7 Ministries of Mines, supra note 14.

Ministry of Mines and Energy, supra note 15, p. 2. Currently the largest gold development
in the country is the Lege-dembi gold mine that is operated by Midroc-Gold, A private
company. Other mineral developments undertaken at a small scale level include open pit
mine of columbo-tantalite at Kenticha in the Adola belt, Soda ash at Lake Abiyata in the rift
valley, Kaolin, quartz and feldspar from the Adola belt in southern Ethiopia by a
government enterprise. For further details on the type of minerals and level of mining see
Ministry of Mines and Energy, supra note 15, pp. 2-3.

19 Ministry of Mines, supra note 14, p. 11.

2 Sinkinesh Ejigu (Minister, Ministry of Mines) in Mining Journal, 2011, p. 2.
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discoveries of minerals are indicative of the fact that the country has the
potential to offer investors with an opportunity to develop large amount of
such resources. For instance, the Ethiopian National Mining Corporation has
discovered the largest gold deposits to date.”> Nyota Minerals
Limited(Ethiopia) also discovered gold deposits in the Tulu Kapi Area, South
West Ethiopia, and is expected to become the second largest company in gold
development after MIDROC Gold Ethiopia which is currently the only
company engaged in the production of gold at large scale level.?> A Canadian
based Allana Potash Resources has also discovered potash deposits in the
Dallol Depression of the Afar region.?

Furthermore, there are many other international and local companies that
are currently engaged in mineral exploration or mineral development. Such
companies include Aberdeen International Inc.(exploring for primary gold),
ASCOM Mining plc (exploring for gold and base-metals), Stratex
International (exploring for gold deposits), Ezana Mining Development plc,
G and B Central African Resources Ltd and India’s Saink Potash ( both
focused on exploration and development of potash resources).”* The total
number of international and local companies that are engaged in prospecting,
exploration, and development of minerals has now surged to more than one
hundred thirty.?

Despite the country’s potential of mineral resources, the overall
contribution of the mining sector to the Ethiopian economy has been dismal

?1See, ‘Ethiopia Strikes Large Gold Deposits’, The Africa Report, 09 January 2012.

Available at: http://www.theafricareport.com/East-Horn-Africa/ethiopia-strikes-large-gold
deposits.html (Accessed on August 5, 2012)

?2‘Nyota Minerals Seeks Gold Mining License’, The Reporter, June 2011. Available at:
http://www.thereporterethiopia.com/News/nyota-minerals-seeks-gold-mining-licens.htm.
(Accessed on August 10, 2012).

2 Allana Potash discovers 1.2 billion tons of potash’, The Reporter, June 2012. Available at:
http://www.thereporterethiopia.com/News/allana-potash-discovers-over-12-bIn-tons-of-
potash.html (Accessed on August 10, 2012)

2 Ministry of Mines, supra note 14, p. 4.

% ‘Mineral Export Generates $ 654 mIn’, Walta Information Center, 24 July 2012. Available
at:http://www.waltainfo.com/index.php?option=com_content&view=article&id=4347:miner
al-export-generates--654-min-&catid=52:national-news&Itemid=291_ (Accessed on July
30, 2012)
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until recent years. The overall contribution of the mining sector to the national
economy has also been insignificant.?® The GDP Contribution of the sector
was lower than 1 percent a couple of years ago.”’ However, the sector’s
contribution is growing over the years. While the mining sector’s contribution
to the GDP was 0.6 percent in 2006, the sector’s contribution to the GDP grew
to 1.7 percent in 2011.® Even though the sector’s contribution to the GDP is
not yet significant, it has shown a rapid improvement registering almost a
three-fold growth in just five years in terms of its GDP contribution.

The sector’s contribution to foreign currency earnings has also been
growing over the years. The amount of foreign currency earned from the
export of minerals (such as gold, tantalite concentrate platinum, decorative
dimension stones and gemstones) was on average $ 135 Million from 2006 to
2008 constituting only 7-10 % of the total foreign currency earnings of the
country.?® However, this trend is changing in recent years. From July 2011
July 2012 (2004 E.C budget year), the country has earned $ 654 million from
the export of minerals such as gold, tantalum, platinum and gemstones- the
lion’s share of which was earned by artisanal miners.*

Thus, there is a growing importance of the mining sector to the Ethiopian
economy. In fact, last year (2004 E.C budget year) the contribution of
minerals to foreign currency earnings of the country was second after
agriculture. The mining sector also grew by 48 per cent in 2011 reflecting its
significant potential to contribute to the Ethiopian economy.®* The
government of Ethiopia is also keen to tap into the potential economic benefits
of this industry. Its long-term objective is to enable the sector to contribute for

% Ministry of Mines and Energy, supra note 15, p. 7.

# Walta Information Center, supra note 25.

%8 African Development Bank et al., ‘African Economic Outlook 2012: Ethiopia 2012”,
Available at:
http://www.africaneconomicoutlook.org/fileadmin/uploads/aeo/PDF/Ethiopia%20Full%20P
DF%20Country%20Note. pdf (Accessed on October 10, 2012).

?® Ministry of Mines and Energy, supra note 15, p. 7.

%0 Walta Information Center, supra note 25.

31 African Development Bank et al., supra note 28.
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10 percent of the GDP.** Moreover, according to the Growth and
Transformation Plan of Ethiopia (GTP) (2011-15), it is envisaged that the
mining sector’s foreign currency earnings will increase by ten-fold at the end
of 2015.%

However, meeting such targets may not be easy. As mentioned in the first
section of this paper, many factors are at play for promoting mining
investment. One of such factors is the regulatory framework that is put in
place in a country. The availability of conducive legal framework is essential
to attract investors in the industry and thereby ensure that the projected
contribution of the industry to the country’s economy is met. To this effect,
the country has recently introduced mineral proclamation in 2010 after several
years of experimentation of previous laws governing the mining sector. The
laws governing the mining sector in Ethiopia are addressed in the section that
follows.

3. Minerals law in Ethiopia

3.1 Historical Background

The history of investment law in Ethiopia as incorporated in proper
investment code dates back to the early 1960s. With a view to encourage
investment of private capital, both from home and abroad, and with a desire to
enact a special and comprehensive legislation, the Haileselassie regime came
up with a Decree to Provide for the Encouragement of Capital Investment in
Ethiopia in 1963.3* The investment types subject to the code included mining,
agricultural, industrial, transport and touristic investments.*® This piece of
legislation had incorporated incentives such as exemptions from income tax
and customs duty for mining and other investment activities.® It is important

%2 Ministry of Mines and Energy, supra note 15, p. 4.

33 Ministry of Mines, supra note 14, p. 2.

%A Decree to Provide for the Encouragement of Capital Investment in Ethiopia, Decree No.
51 of 1963, Negarit Gazeta, No.1,1963.

*1d., Article 3.

%1d., Articles 5 and 6.
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to note that investment laws in Ethiopia were enacted even before the 1960s.
However, they were not incorporated in a comprehensive investment code but
rather were scattered in different legislations.’

In 1971 the Mining Proclamation of the Empire of Ethiopia was issued.*®
This was meant to formulate a separate mining legislation with a view to
properly regulate mining investments. However, efforts to encourage mining
investments were largely unsuccessful as limited exploration and development
of minerals took place during the Imperial period.*

With the coming to power of the Derge in 1974, the country adopted a
policy which is fundamentally at odds with the idea of encouraging private
investment to promote development. Accordingly, with the introduction of the
Derge’s socialist ideology, private properties were nationalized*® and there
was little room for any form of private investment.*

Following the downfall of the Derge, the country has devised different
laws, strategies and incentives that were intended to foster private investment
in the mining sector. These laws had to be revised time and again so that they
would suit the ever changing environment in mining investments.

3"In the 1940s two proclamations, Proclamation No. 60/1944 and Proclamation No. 107/1949,
were enacted to govern income taxes from businesses. Statement of Policy for the
Encouragement of Foreign Capital Investment in Ethiopia was also issued (Notice No. 10,
1950 of Ethiopia).

% Mining Proclamation of the Empire of Ethiopia, Proclamation No.282/1971.

¥Hundie Melka, ‘The Extractive Industry in Ethiopia and Efforts Made to Join and
Implement the Extractive Industries Transparency Initiative in Ethiopia (EITI)’, (Paper
presented to the Public Dialogue on Governance and Transparency in Extractive Industries
and Natural Resource Management), (Ministry of Mines and Energy of the Federal
Democratic Republic of Ethiopia, 2010), p. 7.

A proclamation to Provide for Government Ownership of Urban Land and Extra Houses,
Proclamation No. 47/1975, Negarit Gazeta, Year 34, No.41.

“Pprivate investment was limited to small industrial activities with a ceiling of US $250,000
Capital, see Mulatu Wubneh in Ofcansky, T., and Berry, L., (eds.), Ethiopia, a Country
Study, 4th ed., Washington, D.C. : Federal Research Division, Library of Congress, 1991, p.
115. Proclamation No0.39/1975 of the Socialist Government of Ethiopia limited private
sector’s involvements in the mining industry to construction minerals like quarrying. The
operation for metallic and industrial minerals was reserved for joint state and private
investment whereas mining of precious metals, radioactive minerals, commercial scale salt
production, and thermal power were exclusively reserved for the state. See Hundie, supra
note 39, p. 8.
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Accordingly, an investment proclamation to promote development of
mineral resources, formulated under the auspices of the Transitional
Government of Ethiopia, came into force in 1993.* A minor amendment to
this proclamation was made in 1996.% These laws were repealed by a new law
which was issued in 2010. As far as taxes on incomes from mining operations
are concerned, a mining income tax proclamation was issued in 1993* which
was later amended in 1996.”> A mining regulation was also issued in 1994
which was slightly amended later by Mining Regulations No. 27/1998 and
Mining Regulations No.124/2006.

3.2 General Legal Framework on Minerals

The Ethiopian government has been exerting efforts to reform its legal
regime so as to make it competitive enough to attract investment in the mining
sector. As explained above, the laws have undergone several experimentations
to conform to international best practice on mining.

Constitution of the Federal Democratic Republic of Ethiopia (FDRE
Constitution) is one of the laws that provide general principles on ownership
and administration of minerals.*® A new law dubbed ‘A Proclamation to
Promote Sustainable Development of Mineral Resources’ (Mining
Proclamation) issued in 2010 is another important piece of legislation that
governs mining operations.*” This proclamation repealed the Mining
Proclamation of 1993 and its amendment (issued in 1996) and any other laws

*A Proclamation to Promote the Development of Mineral Resources, Proclamation No.
52/1993. A mining Regulation was also issued in 1994. This Regulation, unlike the repeal of
the 1993 Mining Proclamation, is still in force as far as it is consistent with the 2010 Mining
Proclamation. See Council of Ministers Regulations on Mining Operations, Council of
Ministers Regulations No. 182/1994 (hereinafter the 1994 Mining Regulation).

8 A Proclamation to Amend the Mining Proclamation, Proclamation No.22/1996.

* A Mining Tax Proclamation, Proclamation No. 53/1993.

** Mining Income Tax(Amendment) Proclamation, Proclamation No. 23/1996.

*Constitution of the Federal Democratic Republic of Ethiopia, Proclamation of the
Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995,
Federal Negarit Gazeta, Year 1 No.1, (1995).

*"A Proclamation to Promote Sustainable Development of Mineral Resources, Proclamation
No. 678/2010. (Hereinafter Mining Proclamation).
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which would contradict the proclamation in matters governing mineral
resources.*® However, the 1994 Mining Regulation was allowed to take force
provided that it is consistent with the 2010 Mining Proclamation and until
such time that it is replaced by another regulation.*® As far as income taxes
from mining operations are concerned, they are governed by Mining Income
Tax Proclamation of 1993 as amended. Hence, basically these are the laws
that mainly govern mineral resources in the country.

The FDRE Constitution and the Mining Proclamation provide that mineral
resources existing in their natural conditions belong to the state and the people
of Ethiopia.>® The government with its obligation to deploy such resources for
the benefit of the society acts as a custodian of such resources on behalf of the
people.”

It is important to note that the government’s general policy direction is to
encourage private investment in the mining sector. However, this does not
preclude the government in engaging itself in mining operations. The
government has the right to undertake mining investments considered
beneficial for overall economic growth either on its own or in joint venture
with private investors.*?

The government may also acquire five percent equity participation without
cost in small-scale or large scale mining operations.® Under the repealed
mineral proclamation the equity participation of the government was ten
percent>* and the reduction of the equity participation to five percent under the
existing legislation is meant to foster private mining investments and limit
government’s intervention in the private sector.

*8 Article 82(1) (2), Mining Proclamation.

*1d., Article 82(3).

%0 Article 40(3), FDRE Constitution and Article 5 (1), Mining Proclamation.

5! Article 89, FDRE Constitution and Article 5(2), Mining Proclamation.

52 Article 8, Mining Proclamation.

53 1d., Article 70. The equity participation of the government may also be greater than five
percent provided that any equity participation of the government above five percent can
only be made by agreement between the government and the private investors.

>Article 44, 1993 Mining Proclamation. The ten percent equity participation of the
government was, however, only for large-scale mining operations.
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The 2010 Mining Proclamation governs operations of all minerals with the
exception of natural gas and petroleum resources.” Thus, natural gas and
petroleum resources are governed by special laws.>®

3.3 Federal and Regional Governments’ Responsibilities in
Regulating Mining Operations

While the federal government of Ethiopia is entrusted with formulating
laws for utilization and conservation of mineral resources®’, regional states
have the power to administer such resources in accordance with federal
laws.>® Regional states have also the power to levy and collect income taxes,
royalties and land rentals from small-scale and artisanal mining operations.™
The power to levy and collect income taxes and royalties from large-scale
mining operations, on the other hand, is jointly exercised by both regional and
federal governments.®°

Though the FDRE Constitution provides that federal and regional
governments share power of taxation on revenues from large scale mining, it
does not specify the percentage share of federal government and regional
states. The power to determine the share of both federal and regional states on
revenues from large scale mining is vested on House of Federation (HoF) as
provided under Article 62(7) of the FDRE Constitution. The formula set by
the House of the Federation on concurrent power of taxation on minerals may
become controversial in different occasions as there is no formula in the
FDRE Constitution and hence is subject to revision by the HoF itself.

% Article 2(19), Mining Proclamation.

%See Petroleum Operations Proclamation, Proclamation No. 295/1986; A Proclamation to
Provide for Payment of Income Tax on Petroleum Operations, Proclamation N0.296/1986;
and its amendment-Petroleum Operations Income Tax Amendment, Proclamation
N0.226/2000, Federal Negarit Gazeta, 7" Year No.8 (2000).

> Articles 51(5) and 55(2)(a), FDRE Constitution.

% 1d., Article 52(2)(d).

% d., Article 97(8).

% |d., Article 98(3).
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According to the current formula, the Federal Government has 40 per cent
share of mineral taxes while the rest goes to regional governments.®

As far as the licensing power is concerned, regional states have the power
to issue the following licenses: artisanal mining license; reconnaissance,
exploration and retention licenses with respect to construction and industrial
minerals; and small scale mining licenses for industrial minerals and small
and large scale mining licenses for construction minerals.®” The federal
government has the power to issue reconnaissance, exploration, retention and
mining licenses other than those to be issued by a state licensing authority.®®

As Atrticle 52 of the Mining Proclamation reveals, regional states can only
issue licenses for domestic investors while issuing licenses for foreign
investors is within the exclusive jurisdiction of federal government. Moreover,
as the cumulative reading of Article 52(1) and (2) of the Mining Proclamation
reveal, large scale mining for industrial minerals and any licenses for metallic,
precious and semi-precious minerals® except artisanal mining license are also
within the exclusive jurisdiction of the federal government.

3.4 Mineral Licenses
The law states that any person may not be engaged in mining operations
without first securing a mining license from the relevant government body.®

S1Tadesse Lencho, ‘The Ethiopian Tax System: Excesses and Gaps’, Michigan State
International Law Review, Vol. 20, 2012, p. 330.

82Article 52(1), Mining Proclamation. Article 2(11) defines industrial mineral as ‘any mineral
directly or indirectly used as industrial input such as kaolin, bentonite, quartz, coal,
limestone, gypsum, pumice, clay and graphite.” Article 2(3) also defines construction
mineral as ‘any mineral directly or indirectly used as input for construction purposes such as
marble, granite, limestone, basalt, sand, aggregate, ignimbrite and clay and includes any
other non-metallic mineral designated as such by directives of the Ministry.’

% Article 52(2), Mining Proclamation.

Metallic minerals include iron, copper, zinc, lead, chromite, nickel and manganese (See
Article 2(17) of the Mining Proclamation. Precious minerals are precious metallic minerals
which include platinum, gold and silver or precious stones such as diamond, emerald, and
sapphire (See Article 2(22) of the Mining Proclamation. Semi-precious minerals are
gemstones used for jewellery such as opal, rhodolite, olivine, jadite and lazurite (See Article
2(34), Mining Proclamation).

% Article 7(1), Mining Proclamation.
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However, there are two exceptions to this rule. First, a person who is a
legitimate occupant of land may produce and use construction minerals from
the land he occupies without a license provided that it should be for non-
commercial purpose and does not infringe on the use of an occupant’s
adjacent land.®® Secondly, an Ethiopian national is not required to have a
reconnaissance license.®’

The Mining Proclamation provides six types of licenses. These are: a
reconnaissance licence, an exploration licence, a retention licence, artisanal
mining license, small scale and large scale mining licences.®®

Reconnaissance refers to an undertaking of general search for any
minerals® and a license for such operation is granted when the work does not
constitute of any geological activity that result in disturbance of the surface of
the earth.”® Exploration license, on the other hand, is granted for search of
minerals that involve geological activity disturbing the surface or subsurface
of the earth with a view to prove the existence of minerals or determine their
economic feasibility.”*

Retention license is granted for a person who managed to discover
commercially exploitable minerals but such minerals cannot be mined
immediately due to factors such as adverse market conditions, lack of
technology, or any other economic factors.”? In other words, it is a license
that entitles the discoverer, who is currently unable to mine such minerals, the
right to develop the minerals in the future. However, such entitlement is
temporary in the sense that such license may be revoked and such application
may not also be granted if there is good reason to do so.”

% 1d.,Article 7(3).

%7 1d.,Article 7(5) .

% 1d.,Article 9.

%91d., Article 2(27).

% 1d., Article 16.

1d., Article 2(8).

2 1d., Article 23(1)(a) and (b).

® According to Article 23(2) of the Mining Proclamation the Licensing Authority may refuse
to grant a retention license if it is established that: the required processing technology is
available and the mineral deposit can be mined profitably; if it believes that granting of such
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Artisanal mining license is granted to individuals and cooperatives whose
mining operation is carried predominantly through manual nature and without
the involvement of employed workers.”* In other words, artisanal mining
license is granted where advanced methods are not required to undertake the
mining operations. That is why the law provides that artisanal mining license
can be revoked where it is proved that the proper exploitation of the mineral
deposits require advanced exploration and mining methods.”” However, the
licensing authority should give preference to the previous licensee if it can be
proved that the licensee has the necessary financial and technical resources to
undertake the required mining operations.”

Small-scale and large scale mining operations are relatively undertaken by
advanced methods and each is distinguished based on the size or amount of
mining operations undertaken annually.”” Mining operations beyond the size
or amount designated for small-scale operations as stipulated under 2(35) of
the Mining Proclamation are large-scale mining operations.”® Both mining
operations relatively require advanced technical ability and better financial
resources.

While reconnaissance and exploration licenses are granted for activities
aimed at searching for minerals, artisanal, small-scale and large-scale mining
licenses are granted for activities directed at extracting already discovered

license may prevent fair competition; and if it believes that it would lead to the
concentration of mineral resources in the hands of the applicant.

™ See Articles 2(2) and 32, Mining Proclamation.

1d., Article 32(5).

®1d., Article 32(6).

" Article 2(35) of the Mining Proclamation defines ‘small scale mining’ as any mining
operation of which the annual run-off mine ore does not exceed:
a) regarding gold, platinum, silver and other precious and semiprecious minerals:(1)
100,000m3 for placer operation; (2) 75,000 tons for primary deposit mining; b) regarding
metallic minerals such as iron, lead, copper and nickel: (1) 150,000 tons for open pit
mining; (2) 75,000 tons for underground mining operation;
c) 120,000 tones for industrial minerals such as kaolin, bentonite, diatomite, dolomite,
quartz and coal; d) regarding construction minerals: (1) 80,000 m3 for sand, gravel, pumice,
ignimbrite, clay and the like; (2) 10,000m3 for dimension stones such as marble and granite;
(f) 14,000 tons for salts extracted from brines.

"8 Article 2(12), Mining Proclamation.
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mineral deposits.”” Hence, a holder of a reconnaissance or an exploration
license, if he is successful in the discovery of minerals, should apply to get
either an artisanal, small-scale or large-scale mining license as the case may
be.

However, it is important to note that a non-citizen of Ethiopia or any other
group of people not registered as a cooperative society in accordance with the
relevant law cannot be granted an artisanal mining license.®® In other words, it
Is only Ethiopian nationals or cooperative societies registered under law that
are eligible to get artisanal mining license. Thus, foreign nationals are entitled
to get reconnaissance, exploration, and retention licenses and small-scale and
large-scale mining licenses but not artisanal mining license. Article 11(2) of
the Mining Proclamation provides that applicants for artisanal mining should
not be required to prove the existence of financial resources and technical
competence. This provision is also indicative that foreign nationals are not
eligible to get such a license since foreign nationals are always required to
allocate foreign capital to be able to engage in mining investment.®*

Applicants should meet the conditions specified under the law so that they
would be granted licenses.?? For instance, According to Articles 26(1) and
28(1) of the Mining Proclamation applicants for small-scale and large scale
mining licenses should submit proposed work programme, any evidence that
the applicant has access to financial resources, proof of technical ability and
an approved environmental impact assessment apart from other requirements
stipulated under the Mining Regulation.

A holder of exploration license, in the event that he discovers
commercially exploitable minerals, has the prior right to apply for developing
such minerals or retention license and be granted such a license.®* Such

" 1d., Articles 2(18) and 2(20).

8 1d., Article 11(3)(c).

8 1d., Article 2(9) .

82 For further details on the conditions, see Articles 11, 12, 16, 18(1), 23, 26(1), 28(1) of the
Mining Proclamation and Article 3, 4 and 5 of the 1994 Mining Regulation.

8 Article 20(1) (a) and (b), Mining Proclamation.
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application may only be refused if the applicant fails to meet certain
conditions such as proof of access to financial resources and technical ability.

Even though the law has conferred applicants the right to be granted a
license upon meeting the conditions stipulated under the law, the
implementation of such right has been marred by some problems. Ethiopia’s
Ministry of Mines suspended accepting any applications for mineral
exploration in November 2011.%* The justification behind such suspension is
the country needed time to evaluate and regulate the companies already in the
sector before letting new companies in.2°> Hence, the problem arose due to the
Ministry’s need to clear the piled up applications and lack of enough number
of professionals to process applications.

Even though Minister of the Ministry of Mines promised that the
suspension was temporary and that it will eventually be lifted,® it has already
been more than a year since the suspension was introduced. Potential
investors in the mining sector may be wary of filing mineral exploration
applications in Ethiopia as the current situation casts some serious doubts on
the implementation of rights of applicants of mineral exploration. This is a
worrying sign for a country that strives to lure investors in the sector and to
ensure mining investments serve as a catalyst for the economy. Even when the
Ministry’s decision to put a stay on new applications is based on good causes,
it does have the potential to frustrate investors eyeing Ethiopia as an
investment destination. Hence, serious efforts are required to solve the current
problem once and for all and to make sure that similar problems do not arise
in the future.

The licenses discussed above have different duration of validity period. A
reconnaissance license is valid for a maximum of eighteen months and shall
not be renewed afterwards.®” Exploration license can be valid for a maximum

8%Ethiopia Says Stay on Mining License is Temporary’, Reuters, 16 December 2011,
Available at : http://www.reuters.com/article/2011/12/16/ethiopia-gold-
idUSL6E7NG2GH20111216 (Accessed on July 20, 2012)

85

Id.
1.
87 Article 17(1) and (2), Mining Proclamation.
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period of three years and unlike a reconnaissance license, it can be renewed
twice for a maximum period of one year each.®® Likewise, a retention license
would be valid for a period not exceeding three years. However, a retention
license can only be renewed once for a maximum period of three years.®
Artisanal mining license may also be valid for a period not exceeding three
years and can be renewed twice for three years each.”

Unlike the other types of license, small-scale and large-scale mining
license may be renewed indefinitely. It is important to note that the validity of
such licenses shall not be longer than ten years and twenty years for small-
scale and large-scale mining respectively.®* Small-scale and large scale
mining licenses may be renewed each for a maximum duration of five years
and ten years respectively® but they can be renewed even further without any
limitation on the frequency of renewal. This confers investors of the right to
continue their mining operations without any limit on the frequency of license
renewal. Such rights are important to promote mining investment as they
provide guarantee to investors that their investments may not be discontinued
without good cause. Such security of mineral tenure is important to boost the
confidence of investors which in turn would help the country to be a
favourable destination for investors.

Mineral rights may be suspended when it is believed that the activity of the
licensee is to likely cause danger to the local community, the environment and
employees of the licensee with the condition that suspension is the only
remedy available under the prevailing circumstances.*® Licenses may also be
revoked due to grounds mentioned under Article 44(2) of the Mining
Proclamation.** However, the Licensing Authority has the duty to give notice

% 1d., Article 19(1) and (2).

91d., Article 24.

% 1d., Article 32(3) and (4).

% 1d., Articles 29(1) and Article 27(1).

%2 1d., Articles 29(2) and 27(2).

% 1d., Article 44(1).

%The grounds to revoke a license include: Failure to comply with the financial obligations
prescribed in the Mining Proclamation; conducting mining operations in a grossly negligent
or willfully improper manner; breach of any material term or condition of a license, failure
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in writing before taking action on suspension or revocation of licenses. The
notice should specify the grounds for considering suspension or revocation, or
direct the licensee to take measures to remedy any contravention or breach
and the date the licensee is willing to submit any matter in writing that may
prevent suspension or revocation.*

Any person whose application for exploration or exploitation has been
rejected or any licensee whose license has been suspended or revoked can
appeal to officials of the Licensing Authority in order of their hierarchy.*® The
person aggrieved by the decision of the Authority may also apply to the
competent court provided that all administrative remedies are exhausted.”’

3.5 Mining Income Taxes, Royalties and other Charges

The income tax on mining operations is governed by the 1993 Mining
Income Tax Proclamation as amended. The income tax for large-scale mining
operations was 50 percent under the 1993 Mining Income Tax Proclamation.
However, Mining Income Tax Amendment Proclamation issued in 1996
reduced the income tax from 50 percent to 35 percent with a view to make the
fiscal environment favorable to investors.”® While there is a significant
reduction of the income tax rate in comparison with the previous law, the rate
is not lower than the average mining income tax rate of African countries. It is

to conduct mining operations in accordance with the work programme; breach of the
approved environmental impact assessment, and safety and health standards; submission of
false or fraudulent information in connection with any matter required to be submitted under
this Proclamation, regulations or directives; failure to maintain complete, accurate and
current books and records or other documents or materials required or failure to file reports
or other documents or failure to give notices required; or failure to grant a duly authorized
official of the Licensing Authority access into the license area, the area covered by a lease
or to any other site or premises of the mining operations or to his books, records, other
documents or materials, or failure to carry out a lawful order or instruction of such official.

% Article 44(3), Mining Proclamation.

%1d., Article 79(1).

7 1d., Article 79(2).

%Article 3(1), Mining Tax Proclamation, Proclamation No. 53/1993 as amended by Mining
Income Tax (Amendment) Proclamation No0.23/1996.
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slightly more than the African average. The average corporate income tax in
Africa which applies to the mining sector is approximately 32%.%

The 35 percent income tax as enshrined in the Mining Income Tax
Proclamation is applicable only for large-scale mining operations. As the
federal government does not have the constitutional right to determine the rate
of income tax for artisanal and small-scale mining, such tax rates are fixed by
the laws of each regional state.*®

Another form of payment required from investors in the mining sector is
royalty. Royalty refers to payment by investors to the government just for
producing minerals from any given mineral production site and the percentage
share of such payment is determined by excluding the price of production and
risk expenditures.’® Currently, the rate of royalty payment for large-scale
mining operations ranges from 2 percent to 8 percent applicable for different
types of minerals.’® The royalty rate for precious minerals is 8 per cent. In
comparison with many African countries, Ethiopia’s royalty rates in particular
the royalty rate for precious minerals are high. The average royalty rate on the
African continent stands at 4 per cent.’® For instance, Ghana’s royalty rate for
gold is 5 per cent (amended from 6 %), Tanzania’s 4 per cent, Botswana’s 5
percent, Morocco’s 3 per cent, Central African Republic 3 percent, and
Gabon’s ranges from 4 to 6 per cent.'%*

Ethiopia’s royalty rates have shown an increment from the royalty applied
in the previous law which ranged from 2 percent to 5 percent.'® The changes

% Gajigo, 0., et al, ‘Gold Mining in Africa: Maximizing Economic Returns for Countries’,
African Development Bank Group Working Paper Series, 2012, p. 19.

199 Article 65(2), Mining Proclamation.

101 1d., Artilce 2(32). There is no definition of what may constitute risk expenditure under the
Mining Proclamation. In its ordinary meaning, risk expenditure usually includes market
risks of loss that may emanate from changes such as raw material prices.

92 1d., Article 63(2). Royalty for precious minerals stands at 8 percent, semi-precious
minerals 6 percent, metallic minerals 5 percent, industrial minerals 6 percent, construction
minerals 3 percent, salt 4 percent and geothermal 2 percent.

193 Gajigo, supra note 99, p. 18.

%14, p. 20.

105 Article 34, Mining Regulation. This provision is now amended by the Mining
Proclamation. The repealed law provided a 5 percent royalty rate for precious minerals, 3
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in the royalty rates might have been made due to the constant price increases
of especially precious minerals under international market and hence the
government’s interest to vie for a fair share of the revenues from mining
investments.

Increasing tax rates when there is mineral price boom is a practice common
in some countries. For instance, countries such as Zambia were under
enormous pressure to review the mining contracts with companies while
prices boomed.'® In Tanzania too, with a promulgation of a new Mining Act
in 2010 a sharp increase in the royalty rate was introduced.’® A tendency to
vie for a greater share of revenue at a time of mineral price boom is not
peculiar to developing countries. Developed countries such as Austria and
Norway have also revised their tax regimes on mining with a view to capture
greater share from their respective mining sectors.*®

However, such fiscal regime instability has its own risks. The revisions of
tax rates may bring about a reputational risk which ultimately makes the
countries less attractive for mining investment.'® To deal with such adverse
consequences of tax rate increment, some countries incorporate stabilization
clauses in their laws."® For instance, Ghana’s law on mining allows the
incorporation of stabilization clauses in mining contracts with regard to the
payment rates of royalties, taxes, fees and other fiscal imports.™™* It means

percent for metallic and non-metallic minerals including construction minerals and 2
percent for geothermal deposits and mineral water.

106 Barma, N., et al., Rents to Riches?: the Political Economy of Natural Resources-Led
Development, the World Bank, Washington DC, 2012, p. 118. Zambia was under pressure
from civil society organization and communities to review the mining contracts.

97 1d. With the mining sector significantly playing a role in the economy of Tanzania,
electoral politics was the main factor for the change of the law. President Kikwete
promised and initiated for a change of the mining laws that finally brought about a new
mining code in 2010.

108 Id.

109 Id.

19 gtabilization clause refers to a provision in a law or contract stipulating that subsequent
legislations would not affect rights and advantages granted to investors under a previous
law or contract.

111 5ee Article 48, Minerals and Mining Act of Ghana (Act 703 Ratified in March 2006). See
also Rutherford, L., & Ofori-Mensah, M., ‘Ghana’s Mining Code: in Whose Interest’,
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that when a government increases the royalty rates by a subsequent
legislation, the new rates would not apply for companies that are already in
operation. However, the mining legislation limits the duration of such
privilege to mining companies for 15 years.*?

Ethiopia’s Mining Proclamation does not incorporate provisions allowing
for stabilization clauses for royalty and income taxes. In the absence of a law
that authorizes the government to enter into contracts containing stabilization
clauses, it appears that the government cannot conclude a mining contract
containing such a clause. Even when the government does so in the mining
contracts, under Ethiopia’s legal framework, a subsequent legislation would
prevail over the mining contracts.

Whether stabilization clauses should be included in mining laws or
contracts has been a subject of controversy in the mining investment
discourse. There are some who see such commitments as necessary to ensure
a long term financial commitments by companies.™* On the other hand, such
commitments are viewed as problematic as they do not allow countries to
increase their revenues in proportion to some of the unprecedented price hikes
in minerals.’** Moreover, with a significant price rise, royalty rates have
insignificant burden on mining operations.**> Hence, the variation of royalty
rates during mineral price hikes may not have a significant impact on the
operation and decision to invest.

The Ethiopian law in this regard arguably follows the right approach. Such
an approach would give the country an opportunity to take advantage of any
unprecedented mineral price increases without significantly affecting the
actual mining operations and potential mining investments. However, there
has to be a room for flexibility that allows the government to reduce the
royalty rate in case there is a significant mineral price reduction in the world

Governance Newsletter, A Publication of the Institute of Economic Affairs, Ghana,
Vol.17, No. 7, 2011, p. 5.

12 Article 48, Minerals and Mining Act of Ghana.

13 Rutherford & Ofori-Mensah, supra note 111.

114 Ayee, J., et al., ‘Political Economy of the Mining Sector in Ghana’, the World Bank Policy
Research Working Paper, WPS5730, 2011, p. 10.

115 Gajigo, supra note 99, p. 25.
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market. In fact to avoid any abuse, the law should provide a minimum rate
that prohibits making deals for a rate that is below the minimum threshold.

With regard to royalty rates for small-scale and artisanal mining, the
Mining Proclamation provides that the rates are to be determined by the
respective regional states.'*® This law is simply affirming the constitutional
right of states to collect income taxes and royalties from artisanal and small-
scale mining operations. As mentioned earlier, regional states in Ethiopia have
the exclusive jurisdiction over levying and collecting income taxes and
royalties from artisanal and small-scale mining operations.

Any mineral licensee shall also pay surface land rentals in accordance with
the rates fixed by regional state laws.'*” When the rates of land rentals are
revised, the new rates will not be applicable to licenses issued before the
revision.'®

3.6 Mining Incentives and Guarantees

The overall benefits of incentives are to boost investments, from home and
abroad, and in turn ensure that such investments play an important role to
promote development objectives of a state through job creation and other
positive externalities that would come along with increased investment.**
More specifically, incentives can be used to achieve some targeted objectives.
They can be used to promote regional development through encouraging
investors to locate their investment in a particular area or region.*? Incentives
may also be employed to promote export, job creation, skills, training, and
domestic value addition, and transfer of technology.**

On the other hand, incentives by their nature represent revenue costs. First,
incentives may not be able to attain the very goal many developing countries

16 Article 63(3), Mining Proclamation.

17d., Article 68(1).

us 4.

19 James, S., ‘Incentives and Investments: Evidence and Policy Implications’, The World
Bank Group, 2009, p. 3.

120 United Nations Conference on Trade and Development, ‘Tax incentives and Foreign

- Direct Investment: A Global Survey’, UNCTAD/ITE/IPC/Misc.3, 2000, p. 12.
Id., p. 13.
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are eager to achieve i.e. attracting investment. The majority of evidence is
skeptical of the role of incentives in attracting investment.*?? In many
developing countries incentives have brought about serious revenue losses
while the corresponding perceived advantages of incentives did not
materialize."”® Moreover, if incentives are granted to investments that would
have been made even in the absence of incentives, the revenues that are
foregone by governments become only costs as the revenue sacrifice is made
unnecessarily.

Be this as it may, both developed and developing countries have continued
to use incentives though to a different degree. This situation has brought about
competition especially among developing countries as they are keen to attract
capital.

Ethiopia has also provided different types of incentives for mining
investment with a view to attract investors and enable the sector to play its
role in spurring the economic growth of the country. One of the types of
incentives provided under the Ethiopian law is exemption from customs duties
and taxes. Any equipments, machineries and vehicles imported by holders of
exploration license, small-scale and large-scale mining licenses are exempted
from customs duties and taxes.** However, holders of artisanal mining
license and holders of any construction minerals mining license are not
eligible to exemption of import taxes and duty free materials.'?®

The exemptions are not granted throughout any stages of small-scale and
large scale mining operations because Article 73(2) of the Mining
Proclamation reveals that the materials to be exempted from customs duty and
taxes should be necessary to start mining operations. Once a mining operation

122 Barbour, P., ‘An Assessment of South Africa’s Investment Incentive Regime With a Focus
on Manufacturing Regime’, ESAU Working Paper 14, Overseas Development Institute,
2005, p. 6.

2 Holland, David and Vann, Richard, Income Tax Incentives for Investment, in Thuronyi,
Victor (ed.), Tax Law Design and Drafting, volume 2; International Monetary Fund: 1998.

24 Article 73(1) and (2), Mining Proclamation. Equipments, machineries, and vehicles
imported by contractors of the holders of the licenses are also exempted from payment of
customs duties and taxes.

125 1d., Article 73(6).
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is began no exemption will be allowed unless the license holder decides to
undertake major expansion on his mining investment. If a holder of small-
scale or large-scale mining license decides to make major expansion,
equipments and machineries needed for such expansion would be exempted
from customs duties and taxes.*?°

Consumables may also be imported free of customs duty and taxes by a
holder of exploration license during anytime of its operation while holders of
small-scale and large scale mining license holders may only do so to start and
sustain commercial production of minerals for three months.*?’

Other types of incentives in mining investments include reinvestment
deduction and losses carry forward. Any licensee who pays mining income tax
is also entitled to deduct each accounting year a non-taxable amount equal to
5 percent of gross income provided that such licensee reinvests the deducted
amount.*”® However, such amount shall be subject to taxation if the licensee
fails to reinvest the capital.

Moreover, the law encourages mining investors through what is known as
losses carry forward. Loss carry forward is an accounting principle that allows
the transfer of current year’s net operating losses to future year(s) profits with
a view to reduce tax liability for an investor or a business person. In Ethiopia,
financial losses incurred by investors engaged in mining investment may be

1261d., Article 73(4). The Ethiopian investment law also provides exemption from payment of
export taxes. Minerals produced and exported by holders of artisanal, small-scale and
large-scale mining are also exempted from export taxes and customs duties. The objective
of such incentive may be to promote export of such minerals and thereby earn a much
needed foreign currency to the country. Moreover, it may also be to enable exporters from
Ethiopia to be competitive enough at the international market. However, it is important to
note that as virtually all products exported from Ethiopia are exempted from payment of
export taxes, such advantage granted to investors in the mining sector may not necessarily
be considered as an incentive proper.

27 1d., Article 73(1) and (3). Article 2(4) of the Mining Proclamation provides that
“consumables” are anything needed for mining operations that are expendable and
replaced during service including chemicals and those the Ministry of Mines may
designate as consumables.

128 Article 9(1), Mining Income Tax Proclamation. If such amount is not reinvested, it will be
included in the gross income of the subsequent accounting year and hence will be taxable
in the subsequent accounting year.
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carried forward and deducted from gross income in the subsequent ten
accounting years.*?®

The duration of losses to be carried forward for minerals is similar with the
duration that is allowed for petroleum resource investments.**® However, the
duration of losses carried forward for other types of businesses is three years
provided that during the life span of any business losses can only be carried
forward for a maximum period of six years.'*® The reason why financial
losses in mining investment are carried forward for longer years than other
types of investments is related to the high financial and capital risks involved
in mining investments. Such investments may incur huge financial and capital
losses in a given accounting year and may not be able to compensate such
losses in a short period of time. The nature of the investment also requires
expenditure of huge capital. This would in turn have adverse consequences on
the very existence of the mining investments. This necessitates a longer period
of losses carry forward for such investments.

Furthermore, small-scale and large-scale mining license holders that
produce exportable minerals are entitled to retain a portion of foreign currency
earnings subject to rules stipulated under directives issued by National Bank
of Ethiopia.’® Foreign investors are also allowed to repatriate capital out of
Ethiopia in convertible foreign currency. Foreign investors holding small-
scale or large scale mining licenses can repatriate the following capital out of
Ethiopia: Profits and dividends acquired from mining investment, principal

129 Article 10(1), Mining Proclamation. Losses or damages to physical assets not covered by
insurance may be deducted from gross income in the accounting year the loss occurred
(Article 10(2)). For such losses to be deductible from gross income so that they would be
non-taxable, they should not arise from penalties or fines.

130 As per Article 14 of the Income Tax Proclamation on Petroleum Operations, a loss
incurred by persons engaged in petroleum resources may be carried forward for a
maximum of ten consecutive accounting years following the lapse of the year in which the
losses occurred. See A Proclamation to Provide for Payment of Income Tax on Petroleum
Operations, Proclamation No. 296/1986.

131 Article 28(1) and (3), Income Tax Proclamation, Proclamation No. 286/2002, Federal
Negarit Gazeta, 8" year No. 34.

132 Article 72(1), Mining Proclamation.
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and interest on a foreign loan, payment from the transfer of shares or property
and proceeds from the sale of mining enterprise.™*

The right of investors to repatriate capital under Ethiopian law is broad. In
theory this should provide sufficient guarantees to investors as far as
repatriation of their capital is concerned. As the ultimate goal of foreign
investors is usually to make profits and repatriate such capital out of the host
state, such right is instrumental in ensuring long term investment projects are
made.”** Hence, an otherwise investment environment would frustrate
investors and will ultimately have the potential to stifle foreign investment in
the mining sector.

Nevertheless, the right to repatriate capital may not be a right that is always
translated into action whenever the request is made. There may be
circumstances especially during economic crisis that force countries to put a
stay on the request of investors to repatriate their capital even when under the
law such right is absolute. This should not be viewed as breach of obligations
because absolute right of repatriation cannot bind a state to honor such
obligation if a state is in times of serious financial difficulties.**®

Under Ethiopia’s Mining Proclamation and the BITs concluded by
Ethiopia the right to repatriate appears to be absolute as the law does not
provide restrictions on the exercise of such right provided that documents
necessary to process repatriation application are presented to the National
Bank of Ethiopia (NBE). According to the Directive of the NBE, the
documents required to process profit repatriation application include:
Extraction of the minutes of the Board of Directors or an equivalent body
distributing the profit or declaring dividend; Copy of the usual closing
financial documents duly audited by an independent third party auditing
institution permitted to operate in Ethiopia; a letter recognizing the foreign
investment; Photo-copies of tax receipts evidencing the payment of all taxes

133 1d., Article 72(2).

34 Sornarajah, M., The International Law on Foreign Investment, 2" edition, Cambridge
University Press, 2004, p. 237.

135 1d., p. 239.
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due to the government; and any other document of evidence that the Exchange
Controller may require.**

In practice investors face delays to exercise their rights to repatriate profits
even though they are not denied repatriations.**” Foreign investors sometimes
face significant delays in the repatriation of capital as the NBE does not have
enough hard currency to allocate to their requests.’® This is especially so
during serious financial stringency in the country. Therefore, even though
there are legal assurances on the right to repatriate, the delays to exercise the
rights emanating from shortage of foreign currency can be a source of
uneasiness for investors looking to make long term investments.

The government may also provide other types of incentives which are not
mentioned in the Mining Proclamation under certain circumstances.** This
provision gives the government a flexibility to grant additional incentives for
mining investments that may be considered more crucial to promote the
development of the country.

136 See the Consolidated Foreign Exchange Directives of the National Bank of Ethiopia.
Available at: http://www.nbe.gov.et/pdf/Consolidated%20Forex.pdf (Accessed on June
12, 2012).

Precise Consult International, ‘Investing in Ethiopia: the Question of Capital Repatriation’,
Accessed from: www.ethiopiainvestor.com (accessed on Oct. 2012). “When application
for repatriation is made by foreign investors, the NBE gives the permit to repatriate
usually without delay and proceeds to write a letter to commercial banks permitting
payment. However, commercial banks that are presented with such letters do not provide
foreign currency quickly to applicants because they are faced with shortage of foreign
currency.” On the repatriation application process, see Precise Consult International, Id.

138 U.S. Department of State, 2011 Investment Statement Climate- Ethiopia (2011).

Auvailable at: http://www.state.gov/e/eb/rls/othr/ics/2011/157275.html. (Accessed on
Nov. 12, 2012). It is also important to note that all foreign currency transactions are
transferred through the NBE and Birr-the local currency is not freely convertible. This can
make the transfer of foreign currency a bit difficult. To minimize such problems the law
entitles investors that produce exportable minerals to retain a portion of foreign currency
earnings to use them for settlement of transactions in foreign currencies. This right is
subject to regulations issued by the NBE. See Article 72(1), Mining Proclamation

Article 75(1), Mining Proclamation. Additional incentives and assistance may be provided
by the government when there is reason to believe that some of the mining operations can
help address immediate socio-economic problems of the country, to encourage
consumption of local goods and to support cooperatives engaged in artisanal mining.

137

139
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Apart from incentives which might induce investors to undertake
investment activities in a host state, the guarantees available in a country play
an important role in attracting foreign investments. Investors want to see that
there are sufficient protections to their investment activities that ensure they
are compensated in the event of lawful expropriation.

The Mining Proclamation, surprisingly enough, fails to incorporate
provisions dealing with conditions and manner of compensation in the event
that expropriation takes place. This may raise some concerns unless a
guarantee for compensation against expropriation is given for investors in
other laws or mining contracts. In fact, as per Art 40(8) of the FDRE
Constitution, private properties will not be subject to expropriation unless
there is a legitimate public interest. What is more, the Constitution provides
that the expropriation has to be made against payment of compensation
commensurate to the value of the property. It also provides that payment of
compensation has to be effected in advance.

However, Art 40 of the FDRE Constitution uses the term ‘every Ethiopian
citizen (Art 40(1)) and ‘every Ethiopian’ (Art 40(7)) in specifying persons
whose properties are protected. Such terminology may bring about some
academic controversy. It may be interpreted that properties of foreign
nationals, while protected under other laws, are not given due protection under
the FDRE Constitution since the provision makes express reference to
Ethiopian nationality.

On the other hand, it may also be argued that the reference to Ethiopian
nationals in the provision does not exclude protection of properties of foreign
investors who undertake business through legal persons (companies or
entities). Ethiopian nationality is conferred not only on natural persons but
also legal persons. Hence, this provision may refer to both natural and legal
persons who have Ethiopian nationality. In this case, even though foreign
natural persons may not have acquired Ethiopian nationality, the enterprise or
the company they establish can be regarded as an entity that has Ethiopian
nationality and be entitled to protection given under Art 40 of the
Constitution.
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Another problem regarding the issue of expropriation and compensation is
the lack of a well-defined scope of expropriation in domestic legal
instruments. While there is no clear indication as to the meaning of
expropriation under the Constitution and the Mining Proclamation, the reading
of the Amharic version of Art 40(8) reveals that the compensation is granted
when a direct expropriation takes place.* It does not indicate that the same
protection is accorded when a creeping or an indirect expropriation takes
place.

A creeping expropriation “may be defined as the slow and incremental
encroachment on one or more of the ownership rights of a foreign investor
that diminishes the value of its investment. The legal title to the property
remains vested in the foreign investor but the investor's rights of use of the
property are diminished as a result of the interference by the state.”'*! As
direct expropriation is becoming increasingly less common®¥? currently
creeping expropriations are viewed as a severe form of interference on
investment undertakings. Therefore, even when we interpret the FDRE
Constitution as providing appropriate compensation for expropriation of any
private property, apparently it does not provide a protection for creeping
expropriation. Hence, unless other instruments accord protection against
creeping expropriation, there appears to be little room for compensation
against creeping expropriation under the FDRE Constitution.

As explained above, the Mining proclamation does not also say on the
issues of compensation in case of expropriation in general and creeping
expropriation in particular. This is not to suggest that expropriation issues are
not addressed in any legal instruments in Ethiopia. In fact, bilateral investment

0 Direct expropriation constitutes the actual taking of property by a government by direct
means which may comprise of the total loss or a portion of property. Direct expropriation
takes place through a formal transfer of title or outright seizure. For further distinctions
between direct and indirect expropriation See Subedi, S., International Investment Law:
Reconciling Policy and Principle, Hart Publishing, 2008.

141 Reinisch, A., Expropriation, in Muchlinski, P., et al., (eds), The Oxford Handbook of
International Investment Law, 2008, p.427 as quoted in Leon, P., ‘Creeping Expropriation
of Mining Investments: An African Perspective’, Journal of Energy and Natural

” Resources Law, Vol. 27 No.4, 2009, p. 598.

Id.
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treaties (BITs) concluded by Ethiopia have provisions dealing with
expropriation and compensation. Because mining investments are within the
scope of the meaning of investments as defined in all BITs signed by Ethiopia,
provisions of expropriation and compensation as provided in these
instruments have direct relevance for mining investment expropriation issues
in Ethiopia.'*® So far Ethiopia has concluded more than 25 BITs and all the
BITs have provisions that address expropriation issues in general and creeping
expropriation in particular except Ethiopia’s BITs signed with China,
Malaysia, and Libya.**

The BITs mainly use similar expressions to refer to direct and indirect
expropriations. While some of them expressly use terms as ‘direct or indirect
measures’ other employ phrases such as ‘expropriations, nationalization or
any other measure having the same nature or the same effect’.' These

13 All definitions of the term Investment under BITs concluded by Ethiopia provide that
investment refers to every kind of asset including concessions conferred by law or under
contract to search for, explore or exploit natural resources. Please see the definition
sections of BITs Concluded with Ethiopia. The list of countries that concluded BITs with
Ethiopia are mentioned under Infra note 144.

Ethiopia has concluded BITs with Algeria, Austria, Belgian-Luxemburg Economic Union,
China, Denmark, Djibouti, Egypt, Equatorial Guinea, Finland, France, Germany, India,
Iran, Israel, Italy, Kuwait, Libya, Malaysia, the Netherlands, Russia, Spain, Sweden, South
Africa, Sudan, Switzerland, Tunisia, Turkey, and United Kingdom. Ethiopia’s investment
promotion agreement with Djibouti has more favourable terms with a view to grant special
privileges to citizens of both countries. This feature makes the agreement different from
the basic content found in other BITs concluded by the country.

For further information on provisions of expropriation and compensation in BITs
concluded by Ethiopia See some of them which are contained in Article 5(1) of
Ethiopia—Austria BIT, Article 7(1) of Ethiopia-Belgian Luxemberg BIT, Article 5(1) of
Ethiopia-Finland BIT, Article 4(2) of Ethiopia-Germany BIT, Article 5(1) of Ethiopia-
India BIT, Article 5(1) of Israel, Article 5(2) of Ethiopia-ltaly BIT, Article 6(1)(a) of
Ethiopia-Kuwait BIT, Article 4(1) of Ethiopia-Russia BIT, Article 4(1) of Ethiopia-
Sweden BIT, Article 6(1) of Ethiopia-Switzerland BIT, and Article 5(1) of Ethiopia-
United Kingdom BIT. For instance, Article 5(1) of Ethiopia-United Kingdom BIT in its
relevant part provides “ Investments of nationals or companies of either Contracting Party
shall not be nationalised, expropriated or subjected to measures having effect equivalent to
nationalisation or expropriation (hereinafter referred to as “expropriation”) in the territory
of the other Contracting Party except for a public purpose related to the internal needs of
that Party on a non-discriminatory basis and against prompt, adequate and effective
compensation.”

144

145
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expressions reveal that the BITs protect and guarantee against both direct and
indirect expropriation.

The BITs Ethiopia concluded with China, Malaysia, and Libya have
provisions referring to direct expropriation but they do not contain expressions
that tacitly refer to indirect expropriation.’*® A lack of direct reference to
creeping expropriation may not necessarily mean that provisions on
expropriation and compensation of these BITs exclude indirect expropriation.
However, it opens a room for a wide range of interpretations.

Almost all BITs also stipulate that expropriations measures (whether direct
or indirect) should only be taken in public interest, without discrimination and
against payment of prompt, adequate and effective compensation.**’

Therefore, it appears that there are sufficient protections and guarantees
against expropriation-both direct and indirect as provided under the BITs
Ethiopia concluded. However, these protections and guarantees are extended
only for investors that come from countries which have entered into a BIT
with Ethiopia. This makes the incorporation of clear provisions governing
expropriation under the Mining proclamation all the more important.

It is also important to note that mining operations are governed by mining
contracts concluded between investors and the government apart from laws
formulated by states. This provides investors opportunities to incorporate
terms that sufficiently protect and guarantee their investment. Since the terms
of the contracts are laws as between the contracting parties, properties of
investors would also find guarantees under such contracts. Furthermore, the
Mining Proclamation stipulates that disputes related to expropriation or any
other disputes between investors and the government would be settled by
arbitration.*® Such disputes, more often than not, are submitted to
international arbitration tribunals if amicable settlement is not reached. This
would provide opportunities for investors to claim and enforce guarantees
provided in domestic laws, BITs of the country and mining contracts.

1%6gee Article 5 of the BIT between Ethiopia and China, Article 5 of the BIT between
Ethiopia and Malaysia, and Article 4 of the BIT between Ethiopia and Libya.

17 sypra note 145 and 146.

148 Article 76, Mining Proclamation.
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3.7 Social and Environmental Considerations

Mining industry can present opportunities to spur economic growth of a
state if properly managed. However, the industry has huge social and
environmental ramifications. The potential benefits of the mining industry
may actually turn out to be a curse if there is no proper regulatory framework
to address the social and environmental consequences of mining investments.
Hence, one of the main issues in the mining sector is how to strike the
necessary balance between the need to promote mining investments on the
one hand and to address social and environmental problems that would come
along with such investments on the other hand. All countries that host mining
investments are confronted with similar problems.

Countries hosting mining investment have a daunting task of balancing the
desire to attract investors in the sector and the need to manage the adverse
consequences of mining investments. Such problems though faced by all
countries are more challenging for developing countries as they do not have
enough leverage to set what may be considered as best social and
environmental standards against big companies. They are usually caught up
by a dilemma of either to raise the social and environmental standards and risk
flow of mining investments or lower the standards and risk the protection of
social and environmental interests.

The Ethiopian mining law has incorporated different provisions that are
intended to protect social and environmental interests. One of such
considerations is the protection provided to reserved areas in the country.
Areas reserved for purposes that serve some national interests will not be
available for mining operations. According to the Mining Proclamation, areas
reserved for cemeteries and religious sites, archaeological remains and
national monuments, physical infrastructure, natural habitats or national parks,
areas within 500 metres from the boundary of a village, city or water reservoir
or dam shall not be available for mining operations.'*°

Exclusion of some areas from any mining operations shows the serious
attention given to some social and environmental interests. However, the same

%9 1d., Article 6(3).
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provision also stipulates that such reserved areas may be open for mining
investment where the government finds that it is in the national interest of the
country to do s0.**® The law does not list which circumstances may be
regarded in the national interest of the country. Hence, such stipulation gives
the government the power to decide on case by case basis the circumstances
that may be regarded in the national interest of the country. However, lack of
clarity on such issues may ultimately have the effect of undermining social
and environmental interests.

Another obligation relates to job creation requirements. Mining companies
in Ethiopia are required to give preference to the employment of Ethiopian
nationals than foreign nationals provided that the Ethiopian nationals have the
expertise needed for the job.®* This is an attempt by the law to ensure that the
mining investments generate jobs. If no qualified Ethiopian experts are
available they are free to employ foreign experts.

Unlike the Investment Proclamation No. 769/2012 - A Proclamation that
governs virtually all other investments,*** the Mining Proclamation does not
impose obligations on investors to train Ethiopian nationals with a view to
transfer skills to Ethiopians and ultimately replacing foreign experts by
Ethiopian nationals. Thus, according to the law governing mining
investments, providing training to Ethiopian nationals is voluntary. However,
it is important to note that under the Mining Proclamation foreign experts can
only be employed if Ethiopian nationals are not available possessing the
qualifications needed for the job.

Companies should also undertake their mining activities in ways that
would ensure the health and safety of their employees.*>

1014d., Article 6(5).

BL1d., Article 34(1)(h).

152 A Proclamation on Investment, Proclamation No. 769/2012, Federal Negarit Gazeta, 18"
year No. 63. Article 37(2) of this Investment Proclamation provides that an investor who
employs expatriate shall be responsible for replacing such expatriate personnel by
Ethiopians by arranging the necessary training with a short period of time. This obligation
does not apply to investors in mining operations as mining investments are not governed
by this Investment Proclamation.

153 Article 34(1)(b), Mining Proclamation.
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Furthermore, an exploration licensee has the obligation to participate in
community development and such responsibility should be undertaken
through allocating money for such purpose.® However, the specific type of
community development is not expressly provided in the Mining
Proclamation and the manner of the participation in community development
is basically determined by agreement with the licensee.

Moreover, while the Mining Proclamation envisaged the enactment of a
regulation for the proper implementation of investors’ obligations on
community development, such regulation has not been formulated yet. The
Mining Regulation which is currently in force does not provide guidelines or
any other rules on how investors may be involved in community development.
Such scenario would further hinder the proper implementation of investor’s
duty to participate in community development. The laws are also devoid of
any bases to determine the amount of money that investors in the mining
sector should allocate for community development. The lack of such
parameters can create a situation where investors allocate little or no money
for community development.

In practice, some of the investors take part in community development.
They are engaged in projects such as clean water supply,™ construction of
schools and reforestation programs.’®® However, the money allocated by
these investors does not get prior approval from the Ministry while the law
requires that such amount is to be determined by agreement with the
Ministry.™ For instance, the amount of money allocated by some companies

14 1d., Article 60(3).

1% The Shakisso Clean Water Project in Legadembi is one such a project by Midroc Gold
PLC. See Midroc Ethiopia Technology Group, ‘Corporate citizenship’, available at:
http://www.midroc-ceo.com/?g=ccitizenship (Accessed on November 5", 2012).

156 A secondary school is constructed by Nyota minerals in its Tulu Kapi Project area. Nyota
Minerals Limited has also been operating a nursery that grows and distributes seedlings to
support erosion protection and reforestation programs in Gunji Woreda. See, Nyota
Minerals Limited, ‘Corporate Social Responsibility’, Available at:
http://www.nyotaminerals.com/corporate-social-responsibility (accessed on October 5th,
2012).

137 Article 60(3), Mining Proclamation.
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in the mining sector last year ranged from Birr 100,000 to 500,000.2°® The
data available does not include contributions from all companies in the mining
sector and it appears that some have made contributions in excess of Birr
500,000 each year. Nyota Minerals Limited claims to have invested in excess
of Birr 2.65 million in two years time in its Tulu Kapi Project.**®

However, the amount of money the companies allocated for community
development was decided by the companies themselves and the differences in
the amount of money each company allocated was not related to the size of
the mining area, the financial capacity of the companies or any other relevant
considerations. It appears that the absence of clearly defined criteria for
determining the amount of money companies should contribute for
community development has resulted in arbitrary allocation of fund. This
situation opens a door for allocation of unfair or insignificant amount of
money even by companies with large mining or exploration license areas.

The law has also incorporated local content requirements with a view to
encourage local manufacturers and service providers. Local content
requirement is a nontax tool forcing companies to use domestic inputs.®
Many countries especially developing countries have utilized local content
requirements for a long time with a view to protect domestic producers and
generate local employment.*®® Mining companies in Ethiopia have the
obligation to give preference to domestic goods and services if such goods and
services have competitive quality and price.*®® However, Ethiopia may not

138 Ministry of Mines (on file with the author). The lowest contribution from the available data
was made by Ezana Mining Development P.L.C. and Derba Midroc P.L.C.(Gypsum
Production) each allocating Birr 100,000, and the highest by Pioneer Cement
Manufacturing with Birr 500,000 allocation and the rest made contributions that range
between 100,000 to 500,000 Birr. Other companies which allocated fund for community
development include Midroc Gold Mining P.L.C (Birr 120,000), Abjata Soda Ash Share
Company(Birr 180,000), East Cement Share Company(Birr150,000), Capital Cement
P.L.C(Birr 200,000), Samaka Marble P.L.C(Birr 250,000), CH Cleaner P.L.C (Birr
120,000), and Enchini Bedrock P.L.C (Birr 200,000).

159 Supra note 156.

180 Rivera-Batiz, L., & Oliva, M., International Trade: Theory, Strategies, and Evidence,

ot Oxford University Press, 2003, p. 448.

Id.
182 Article 34(1)(i), Mining Proclamation.
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benefit much from such requirements as the country does not currently have
the capacity to manufacture many of the inputs needed for mining
investments. Hence, in practice the largest proportions of the goods needed for
mining investments would be imported. Be this as it may, such requirement is
important to create market for services and some of the products that are being
manufactured in the country and this will be more so in the future when the
country’s manufacturing industry grows.

Another area of concern that the Mining Proclamation tries to address is
the environment. Mining investments pose significant environmental risks.
Even though the degree of environmental impacts of mining would differ
based on the minerals worked, the degree of working, and the location and
size of the mine, it is inevitable that mining operations impact on the
environment as they involve exploration for and exploitation of mineral
deposits by surface or underground methods.'®® The impacts of mining
include, among other things, subsidence, air and water pollution,
deforestation, land degradation, and may ultimately endanger the health and
life of local communities.*®* Especially the use of acid and other chemicals in
mine operations may pollute the water resources adversely affecting the
health, life and livelihood of local communities.*®

Thus, unless efforts are made to undertake environmentally responsible
mining, mining investment could be counterproductive. However, in practice
this is a difficult balance. Especially developing countries are increasingly
driven to compete with each other to attract mineral investment and that as a
result they have made commitments to undervalue their environment through
setting lower environmental standards or through failure to enforce their
environmental regulations.’®® Such competition is a result of the belief that

163 Bell, F., & Donnelly, L., Mining and Its Impact on the Environment, Taylors and Francis,
2006, p. 5.

%41d, p. 8.

165 Id

186 Tienhaara, K., ‘Mineral Policy in Developing Countries: Protecting Investors or the
Environment’ (Paper Presented at the Berlin Conference on the Human Dimensions of
Global Environmental Change, 2006), pp. 3-4.
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investors are attracted to countries with lower environmental costs.*®’

However, the competitions should not be made in ways that compromise
sustainable development as practice has shown that lack of effective
environmental regulations would bring about huge ramifications not only on
the environment but also on the health and living standards of local
communities.'®®

The FDRE Constitution, in general terms, provides that economic
development projects shall not be undertaken in ways that damage or destroy
the environment.*®® It also provides that the government has the duty to ensure
the society is consulted on activities that affect their environment. ™
Furthermore, the Environmental Policy of Ethiopia provides that utilization of
minerals should be undertaken in ways that can ensure the long-term usability
of land and other natural resources.!” To this effect, it stipulates that
conditions for pre-development environmental impact assessment, sound
environmental management practices and mitigation measures after operation
should be imposed.'’? It also envisaged the enactment of specific mining
environmental protection legislation that governs the operations of mining.

167 Id.

188 Mining Investments have brought about some major environmental disasters. One of the
leading examples of such disasters is the Ok Tedi mine in Papua New Guinea . The project
operates to extract minerals mainly copper. The mine project discharges millions of tons
of mining waste annually harming the environment and livelihood of 50,000 people who
live on or near the Ok Tedi River. The pollution occurred as a result of the collapse of the
Ok Tedi tailings dam system and the lack of a proper waste retention facility. The
environment contamination is so immense that it is expected that it will take many years to
clean up. Mining investments have also brought about environmental problems in many
parts of the world including Africa. For mining and its environmental impacts in Africa,
see OECD, Environmental Impacts of Foreign Direct Investments in the Mining Sector in
Sub-Sahara Africa, (2002). Available at: http://www.oecd.org/env/1819582.pdf (Accessed
on July 15, 2012).

169 Article 92(2), FDRE Constitution.

170d., Article 92(3).

Y The 1997 Environmental Policy of Ethiopia. The Policy stipulates that environmental
control should be made on mining operation so that the land where the mining activities
has been undertaking can ultimately be used for agriculture and other economic activities
once the mining activity is closed.

172 |d
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The Mining Proclamation has incorporated some provisions that are aimed
at addressing some of the potential environmental problems. It has to be
noted, however, that generally environmental issues including those related to
mining are governed by Environmental Impact Assessment Proclamation and
other environmental regulations of the country.'” The provisions in the
Mining Proclamation are meant to add emphasis to the issue of
environmentally responsible mining and to include some concerns which are
specific to the mining industry.

According to the Mining Proclamation all mining license holders except
reconnaissance, retention and artisanal are required to submit environmental
impact assessment and they can continue the mining operations only when the
necessary approval is granted from federal environmental protection authority
or regional authorities as the case may be.'”* Reconnaissance license holders
are not required to undergo environmental impact assessment because their
activity does not involve disturbance of the surface or subsurface of the earth.
It is a mere search for minerals without disturbing the outer or the inner
surface of the earth. Thus, it does not have the potential to bring about adverse
environmental consequences and hence there is no need to impose
environmental impact assessment requirements.

Furthermore, companies have also the duty to conduct mining operations
in a manner compatible with applicable laws pertaining to environmental
protection at any stages of the mining operation.*” The Environmental Impact
Assessment Guidelines (Environmental Guidelines) set by Ethiopia’s
Environmental Protection Authority also stipulate measures that need to be
taken at any stage of mining operations.!”® The Environmental guidelines

73 See Environmental Impact Assessment Proclamation, Proclamation N0.299/2002, The
Environmental Protection Organs Establishment Proclamation , Proclamation  No.
295/2002; Environmental Council Directive no.1/2008, Directive Issued to Determine the
Categories of Projects Subject to the Environmental Impact Assessment Proclamation No.
299/2002.

7% Article 60(1), Mining Proclamation.

5 1d., Article 60(1)(b).

176 Environmental Impact Assessment Guidelines (Environmental Protection Authority,
2003).



An Overview of the Legal Regime Governing Minerals in Ethiopia 64

specify what measures should be taken during mineral surface and subsurface
exploration, mineral extraction and processing, quarry development and at the
time of mine closure.

However, environmental issues in mining operations seem to have been
poorly addressed. In general, there is a lack of an effective environmental
impact assessment due to lack of human and financial capacity on the part of
implementing organs, lack of legal and institutional arrangements for effective
coordination and communication among the regional and federal offices of the
government.*”” The mining operations are also causing some real damage to
the environment. In particular, artisanal gold mining operations in Ethiopia are
causing physical land degradation, open tunnels and pits and deforestation and
little rehabilitation efforts are made.’”® Problems of air pollution due to clay
and limestone mining operations in some parts of the country particularly
where cement manufacturing plants are located have also been observed.*”

Furthermore, there are no specific environmental laws that govern the
particular challenges of the mining sector. Only guidelines and standards
which do not have a binding authority are available. The non-binding nature
of these specific guidelines hampers an effective implementation of
environmentally responsible mining. In fact, there are some general
environmental laws that are intended to address environmental problems.
While they are applicable to the mining operations as the case may be, they do
not as such effectively address the specific problems of mining operations.
Due to the unique nature of such investment, specific binding regulations that
take the particular challenges of the industry into account would be desirable.

Y Mellese Damtie and Mesfin Bayou, ‘Overview of Environmental Impact Assessment in
Ethiopia: Gaps and Challenges’, MELCA Mahiber, 2008, p. 59.

178 Ministry of Mines and Energy of the Federal Democratic Republic of Ethiopia, supra note
15, p. 10.

8 Ministry of Mines (on file with the author). Clay and limestone are raw materials that are
mainly used for the manufacturing of cement.
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Conclusion

The contribution of the mining sector to the Ethiopian economy has been
insignificant. However, this trend is changing in recent years. Cognizant of the
potential contribution of minerals to the Ethiopian economy, due attention is
currently being given to the development of the sector. Accordingly, Ethiopia
has reformed its legal framework on minerals with a view to make the mining
sector an important catalyst for the economic development of the country.

After several years of experimentation, the laws on minerals have
undergone significant changes creating more favourable environment for
mining investments. The laws provide sufficient protection, guarantees and
incentives. This is an important step in alluring investors to locate their
investments in the country. However, there have been concerns in
implementing some rights of investors enshrined on paper. If these problems
persist, they can have adverse impacts on the country’s potential to become a
destination for long term mining investments.

Even though there are many factors that determine flow of capital in
mining investment, legal framework is at the core of such factors. Hence, the
legal reform on minerals in Ethiopia is a step in the right direction and is
expected that it would boost mining investments.

The potential benefits of the mining industry may turn out to be a curse if
there is no proper implementation and regulatory framework to address the
social and environmental consequences of mining investments. The Ethiopian
mining law has incorporated different provisions that are intended to protect
social and environmental interests. However, social and environmental issues
in mining operations seem to have been poorly addressed.

There is generally a lack of an effective environmental impact assessment.
The mining operations are also causing some real damage to the environment.
In particular, artisanal gold mining operations in Ethiopia are causing high
level of physical land degradation and deforestation and in many places
rehabilitation efforts are not made.

Furthermore, there are no specific environmental laws that govern the
particular challenges of the mining sector. Only guidelines and standards
which do not have a binding authority are currently in use. Due to the unique
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nature of such investments, specific binding regulations that take the
particular challenges of the industry into account would be desirable.

The Mining Regulation which is currently in force does not also provide
guidelines or any other rules on how investors may be involved in community
development. Such scenario would further hamper the proper implementation
of investor’s duty to participate in community development. The laws are also
devoid of any bases to determine the amount of money that investors in the
mining sector should allocate for community development. The lack of such
parameters can create a situation where investors allocate little or no money
for community development. While the Mining Proclamation envisaged the
enactment of a regulation for the proper implementation of investors’ social
obligations such as community development, such regulation is not enacted
yet. The government and other stakeholder need to formulate the necessary
regulations and take measures to address the practical problems on the ground.
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Abstract

This article sets out to evaluate whether the Ethiopian constitutional adjudicator
meets standards of independence and impartiality to handle constitutional
adjudicatory role. It assesses the institutional organization of the constitutional
adjudicator, and how and by whom its members are elected or appointed. It considers
the various elements and aspects of independence and impartiality and the factors
that affect each one of them. To make a meticulous assessment of the Ethiopian
constitutional adjudicator in light of those internationally accepted standards, the
Avrticle undertakes a comparative analysis with the constitutional adjudicators of two
other jurisdictions, Germany and South Africa. It identifies weak sides of the
Ethiopian constitutional adjudicator. Finally the Article draws conclusions.

Key terms: Constitutional Adjudication, Impartiality, Independence, Judicial
Review, House of Federation, Council of Constitutional Inquiry

Introduction

After the downfall of the military regime in 1991 and a few years of
transitional period, Ethiopia has adopted the Constitution of the Federal
Democratic Republic of Ethiopia. The Constitution has established a Federal
and Parliamentary form of government." This is new to modern Ethiopia as
the country had been under a unitary form of government during the military
as well as the monarchical regimes.

At the federal level, the Constitution has established a two chambers
parliament. The Lower Chamber of the parliament is the House of Peoples’
Representatives (hereinafter HOPRSs). Its members are elected through direct
participation of the electorate every five years. The Upper Chamber of the
Parliament is the House of Federation and it is composed of the
representatives of the Ethiopian Nations, Nationalities and Peoples (herein

* LLB (Alemaya University), LLM (Central European University, Hungary); Lecturer in Law,
Law School, Bahir Dar University. The author is grateful to the anonymous reviewers for
their critical insights and scholarly comments on an earlier draft of this work. The author
can be reached at: temesgen.sisay@yahoo.com

! See Arts 1 & 45 of the Federal Democratic Republic Constitution of Ethiopia (1995),
hereafter the Constitution.
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after NNP). This Chamber is the home of the representatives of the members
of the Federation. Members of the HOF are elected by the State Councils.?
The Constitution gives discretionary power to the State Councils to elect
members of the HOF and according to the Constitution, “the State Councils
may themselves elect representatives to the HOF, or they may hold elections
to have the representatives elected by the people directly.”® For the past four
election periods, no single member of the HOF had been elected by the direct
participation of the people. All members were elected by State Councils
among the members of the Councils themselves or from other key political
persons.

Electing members of the HOF by the State Councils or thorough direct
participation of the public has its own problems. The representatives elected
by the State Councils or the direct participation of the public would be
politicians who are Chief Executives and law makers in States. Sometimes,
these representatives may be elected from the chief executives of the Federal
government. In such instances these chief executives of the Federal and State
governments and State law makers may be required to adjudicate over the
constitutionality of their own acts. This raises question of independence and
impartiality of the constitutional adjudicator.

According to the Constitution the HOF lacks the power to make law as it is
the HOPR that is empowered to exercise such law-making power. The HOF is
granted with the power to interpret the Constitution and to resolve all forms of
constitutional disputes.* The HOF is the Constitutional adjudicator and courts
have no power in respect of constitutional adjudication. The latter are required
to refer cases to the Council of Constitutional Inquiry (CCI). We may ask a
question here as to why framers of the constitution were not interested to give
the Ethiopian judiciary a constitutional adjudicatory role. Different
justifications are given by writers and researchers. Among these, the most
dominant arguments are the political contract nature of the constitution and

? State Councils under the Constitution are legislatures of constituent regions.
* Art 61(3) of the Constitution.
* Art 62 of the Constitution.
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the fear of judicial adventurism are the important ones.” Since the HOF is the
representative of NNP of Ethiopia, the organ is given the power to adjudicate
this political contract. Moreover, the framers of the constitution were not
happy to bless the judiciary with constitutional adjudicatory role due to fear of
judicial adventurism.

As the Ethiopian election system is first-past-the post®, a political party that
has the majority seat in the HOPRs will have the chance to establish
government in the Federal Parliament.” A political party that has the highest
number of seats in the HOPRs will have the same majority in the HOF,
though this may not always be the case.® Thus there is a greater chance for
members of the HOF to be from the political party that has established
government. Such a possibility raises concerns of impartiality and
independence of the HOF.

As members of the HOF are not legal experts, the Constitution has
established the CCI as an advisory body to it. When any question of
constitutionality is raised, it is the CCI which decides whether the matter bears
constitutionality issue or not. If it thinks that an issue of constitutional
interpretation is involved, it will refer the case with its own recommendations
for final decision to the HOF. But, if it finds that there is no need for
constitutional interpretation, it will remand the case to the respective court

> Assefa Fischa, ‘Constitutional Adjudication in Ethiopia: Exploring the Experience of the
House of Federation’, Mizan Law Review, Vol.1 No.1 (June 2007), PP. 11-12.

® Under First Past The Post (FPTP) voting takes place in single-member constituencies.
Voters put a cross in a box next to their favored candidate and the candidate with the most
votes in the constituency wins. All other votes count for nothing. FPTP is the second most
widely used voting system in the world, after Party List-PR — For the details see:
http://www.electoral-reform.org.uk/?Pagel D=481#sthash.oXrf2t4P.dpufand.

" Art 56 of the Constitution.

® In fact, this may not be always true. For example a political party that won the majority seats
in Amhara and Oromiya Regional States has the chance to establish a government in the
country. But winning in Amhara and Oromiya Regions by itself is not adequate to have a
majority seat in the HOF. A political party that may win a majority seat in the Southern
Nations, Nationalities and Peoples Region may have the chance to control the majority seats
in the HOF.
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(whether it comes from the court or not). A party aggrieved by the decision of
the CCI not to refer to the HOF has the right to appeal to the HOF.’

As literatures as well as experiences of other jurisdictions stand to testify,
the issue of who ought to interpret a constitution is controversial. In Ethiopia,
whether such power has to be assigned to the judicial organ or to an organ
other than the judiciary has been the subject of debate before, during and since
the enactment of the FDRE Constitution. The issue has been at the center of
the debates of different political parties during the last four national election
periods. The opposition parties have been arguing in favor of either a
constitutional court or regular courts to serve as a constitutional adjudicator.
One frontal and major reason forwarded in this regard has been associated
with problems of efficiency on the part of HOF. Issues of independence and
impartiality of the HOF seem to have got less attention and occupied
secondary position.

Arguing merely on the propriety or otherwise of granting such a power to
the HOF essentially focusing on the problem of efficiency seems to lack
plausibility as it fails to address major values and related concerns such as the
values of independence and impartiality. The problem of efficiency that is
raised against HOF appears to be resolved with the establishment of the CCI
as an advisory body. This author is of the opinion that issues of independence
and impartiality should rather be the main focal areas of such debates and
discourse. And it is vital to note that there is no universally accepted model in
respect of which organ of a government should handle questions that involve
constitutional adjudication. There are variety of approaches that differ from
jurisdiction to jurisdiction depending on a number of factors and existing
realities of respective jurisdictions.

This article aims to assess the Ethiopian Constitutional adjudicator, the
HOF, from the perspectives of impartiality and independence. It examines the
institutional organization of the HOF, and how and by whom its members are
elected or appointed. To bring broader perspectives to these issues, the Article
undertakes a comparative analysis with the approaches in Germany and South

% Art 84(3) of the Constitution.
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Africa.  Accordingly, it identifies crucial weak sides of the Ethiopian
constitutional adjudicator in the light of those standards and the experiences of
the two jurisdictions.

The Article proceeds as follows. Section 1 it offers an overview of the
notion and purposes of constitutional adjudication. It also considers the
various institutions established to discharge this task of constitutional
adjudication. Section 2 is devoted to a comparative analysis of the
independence and impartiality of the Ethiopian, German and South African
constitutional adjudicators. Finally, there is conclusion.

1. Constitutional Adjudication: An overview

1.1. The Notion of Constitutional Adjudication

A constitution is often the supreme law of modern national jurisdictions.
Often it is found in a written form. As the supreme law, it takes precedence
over any other forms of legislation in a country. It is common to find in the
written constitutions national jurisdictions a provision that declares the
supremacy of the respective constitution over all other primary, secondary and
tertiary legislation. It is this supreme document that directs the formation of
major governmental bodies and set out their defining structures and
relationships. As a supreme document, a constitution in any modern country
serves as a source of legitimizing the power of those in government office.

Though a constitution contains a supremacy clause and declares any
legislation and acts of government officials which are contrary to any
provision in the constitution null and void, in practice it is common to find
such violations. When conflicts arise between a provision in a constitution and
another provision in a given legislation or an act of government official (s),
we need to have an organ that can efficiently solve or adjudicate such conflict.
The issue of constitutional adjudication comes to the picture in such scenarios.
The organ that is entitled to adjudicate such conflicts exercises its task by
interpreting the provisions of the constitution and it will examine whether a
provision in an alleged legislation or an act of a government official(s) is
inconformity with the constitution or not.
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The issue of constitutional interpretation has to be clearly distinguished
from the issue of ordinary law interpretation. In ordinary law interpretation,
interpreters try to find out the intention of the law maker.' In this process, the
very mission of interpreters of ordinary legislation is to find the reasons why
the legislator intended to have that specific legislation. But, in case of
constitutional interpretation, the task of the interpreter is to find “the intent of
those individuals who have drafted the constitution and the electorate who
ratified it.”** One basic thing that has to be noted here is that, every provision
of the constitution as well as the rest of legislation does not require
interpretation. When the provision of the constitution is clear and written in a
plain language, there may not be room for constitutional adjudication. In this
condition, the interpreter is left with little to do than applying and
implementing the provisions of the constitution as it is."> And, it must not be
automatically taken that such an interpretation is within the province of
judicial power for it is not always courts that exercise such a power in every
jurisdiction.”® In other words, a given country’s constitution may not allow
courts to exercise the power of constitutional adjudication. There are
constitutions that clearly exclude the judiciary from, arguably, its inherent
power of adjudicating constitutional issues.™

Constitutional and judicial reviews are two different and separate concepts.
Judicial review is a wider and “more inclusive” term which is not limited to
reviewing of the constitutionality of laws only.™ It is the power of judges to

19 Farani.M, The Interpretation of Statutes, Lahore Law Times Publications (1977), P.32
1 Marks T.C, State Constitutional Law in a Nut Shell, St. Paul Minnesota: West Publishing
Company (1998), P.8

12 Anteeau C.J, Constitutional Construction, London, Ocean Publications (1982), P. 3

3 Where K.C , Modern Constitution, new York : Oxford University Press (1960), P.149

¥ Among these countries, we can mention for example Ethiopia and France. The Ethiopian
Constitution clearly excludes the judiciary from interpreting the Constitution and this power
is given to the Upper Chamber of the parliament. In France, the power to interpret
constitutional issue is given to the Constitutional Council; regular courts are not allowed to
participate in the processes of constitutional adjudication.

!> Kommers Donald P, The Constitutional Jurisprudence of the Federal Republic of Germany,
2" Ed. Durham and London : duke University Press (1997), P.4
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adjudicate the constitution and rejecting all other laws and practices that are
contrary to the constitution.® On the other hand, constitutional review is a
mechanism used to adjudicate conflicts between branches and levels of
government and does not include the general power to review the
constitutionality of laws.'” For example, in Germany, constitutional review is
associated with its tradition of monarchical constitutionalism and “provide the
mechanism for defining the rights of the sovereign states and their relationship
to the larger union in cooperation with them.”*®

In a nutshell, judicial review is the power where it is exercised by courts
only. As one writer has pointed out, judicial review is the court’s power to
find disputes related to law and includes dispute settlement act of the
court."*But, constitutional review does not limit itself to any organ like the
judicial review by courts. It can be exercised by either regular courts or any
other institution that is empowered to exercise this authority.

1.2. Purposes of Constitutional Adjudication

Whether in entrenched or non-entrenched constitutional systems, disputes
over constitutional matters are inevitable. In the occurrence of such an event,
questions of constitutional adjudication will come into the picture and the
organ that is empowered to handle such matters will assume an exercise of its
power.

Constitutional adjudication protects individual rights from being violated
by the legislative and executive branches of government. The legislature may
enact laws that violate constitutionally protected or guaranteed individual
and/or group rights. The executive organ may move on to execute or
implement laws in a way that is contrary to the overall essence of such
constitutionally protected individual and/or group rights. In addition, the

¥peltsan J.W, Corwin and Pleltson’s Understanding of the Constitution, 8" ed. New York:
Holt Renehart and Winston (1979), P.27

7 Supra note 10, P.4

' 1bid, P.4

¥Heringa. A. W, Constitutions Compared: An Introduction to Comparative Constitutional
Law, Antwerp: Intersentia; [Maastricht] : METRO, c. (2007), P.95
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executive branch may enact regulations or directives that may be suppressive
or unconstitutional in nature. In such circumstances, it is the role of the
constitutional adjudicator to adjudicate such matters and to reject a piece of
legislation or a provision of such legislation that is found to be
unconstitutional. It is this body that remedies unconstitutionally implemented
laws and policies. This role of the constitutional adjudicator is more relevant
nowadays wherein individual rights and interest are being overridden from
time to time in the pretext of promoting or ensuring public rights and interests
such as in the fight against terrorism and drug trafficking. When extradition
agreements are signed between countries, individual rights may be put at
stake. When individual rights become wvulnerable for both executive and
legislative abuses, the role of constitutional adjudicator is essential “in
reviewing the motives behind an extradition request which await an individual
upon return to a requesting state.”?

Constitutional adjudication has also the purpose of implementing uniform
applicability of constitutional norms throughout a country. If there is no
centralized mechanism of constitutional adjudication, the same constitutional
principles may be implemented differently within a country. In a system
where there is a centralized institution that has the final say on constitutional
matters, there is a tendency to establish uniform and consensual practices all
over the country. According to Zylberberg P, centralized mechanism of
constitutional adjudication “constitutes the judiciary as an institutional means
of imposing centralized political values on local bodies across a diverse
political landscape.”?* But this does not mean that the same principle does not
apply in other systems that entrust the power to adjudicate constitutional
matters to other institutions like the French Constitutional Council or the
Ethiopian HOF. This purpose of constitutional adjudication is very essential
for those countries that are following the civil law legal system. In the civil

0 Tracey Hughes, ‘Extradition Reform: The Role of the Judiciary in Protecting the Rights of a
Requested Individual’, 9 B.C. Int'l & Comp. L. Rev. (1986). P. 294.

21zylberberg P, ‘Problem of Majoritarianism in Constitutional Law: A Symbolic Perspective’,
37 McGill L. J. (1992), P. 61.
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law legal system, there is no or limited concept of precedent and the lower
courts in civil law countries are not obliged to follow the path of the higher
courts. In such circumstances, the existence of centralized constitutional
adjudication will help courts to have similar stands on those basic
constitutional principles addressed by the constitutional adjudicator.

Constitutional adjudication has also the role of protecting and
enforcing the well-established principles of separation of powers. This is
particularly to refer to Montesquieu’s understanding of the principle of
separation of powers.?? It has to be clear that Montesquieu’s version of
separation of powers has to be separated from the Westminster’s model of
separation of powers.? If either the legislative or the executive branches of
government violates this principle of separation of powers, the judiciary will
help to control them through constitutional interpretation. As Alexander
Hamilton said, the legislative branch is the most dangerous branch of the
government and it is necessary to have a strict control by the other branches of
government. As the same author pointed out, the judiciary is the least
dangerous branch of government but it can properly control the dangerous
power of the legislative branch via the mechanism of constitutional
interpretation.?

22 According to Montesquieu, the three branches of government must be separated personally,
institutionally as well as functionally. He argues that one person should not be allowed to be
a member of more than one institution or branch of government. At the same time, one
branch of government should not be allowed to exercise the function of the other branch of
government. To implement Montesquieuian version of separation of power, all the three
branches of government must stand independently of the other branch and they should have
separate existence. See, Sharon Krause, ‘The Spirit of Separate Powers in Montesquieu’,
The Review of Politics, Vol. 62, No. 2, (Spring, 2000) pp. 231-265.

®In the Westminster’s model of separation of power, we cannot find Montesquieu’s version
of separation of power. In Westminster’s model, there is a fusion of power between the
legislative and executive branches of government and at the same time a member of the
executive branch of government can be a member of the legislative branch and the vice
versa is also true.

?* See Federalist Paper No. 78.
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1.3. Organs Empowered to Adjudicate the Constitution

In the process of application and enforcement of either ordinary laws or the
provisions of a constitution, it is inevitable that questions of constitutional
interpretation would arise. When the essence of an ordinary legislation is
found to be in contradiction with a provision of the constitution, the call of
constitutional adjudication will come at the forefront. Moreover, since
constitutional provisions are too general and often remain open-ended,? there
is always the need to constitutional interpretation. When ordinary laws are
found to be contravening a constitutional provision, such laws need to be
declared as unconstitutional and should be considered as null and void. The
question that immediately comes to mind at this point will be: Which
governmental body is entitled to discharge this task of adjudicating
constitutional issues? This question is very crucial in the process of
constitutional adjudication. The difficult task in the constitutional adjudication
process is finding the appropriate organ that can discharge this task properly.
The most difficult task of framers of a constitution in constitutional law
making process is to find a proper institution that can properly address tasks
of constitutional adjudication.

There is no clear-cut answer for the question: which governmental
institution ought to interpret a constitution authoritatively? Different countries
have tried to manage this task by establishing different institutions that can
settle issues of constitutional controversies. Some countries have established a
constitutional court. Germany, Italy, Austria and Hungary are best examples
in this regard.”® On the other hand, some countries like the United States,
Canada, Australia and Japan have granted this power to their respective
regular courts. In some other jurisdictions, a hybrid system which combines
both constitutional courts and regular courts is established.?’ In addition to
constitutional or regular courts or hybrid system as organs of constitutional

»Norman, Dorsen et al. Comparative Constitutionalism: Cases and Materials, 2" edition,
West (2010), P.139

*|bid, pp.151-152.

?’Basson. Deon, South Africa's Interim Constitution: Text and Notes (Revised edition.),
Kenwyn: Juta & Co. (1995), p.148.
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interpreters, some countries have established political institutions as the
proper institutions to handle constitutional adjudication matters. The
Ethiopian House of Federation and the French Constitutional Council (Conseil
Constitutionnel) can be cited as best examples of such a different model.

As the preceding discussion would suggest, there is no specific formula to
assign such constitutional interpretation task for an identified governmental
body. Every country chooses its own institution which it thinks is proper to
assume such a responsibility. But it is generally accepted that major
underlying issues that underpin the selection of one or the other constitutional
adjudicatory body remain to be similar. These are issues of impartiality and
of independence to adjudicate constitutional controversies. Taking these
issues as central values, national jurisdictions choose their own institutions
which they think are appropriate to achieve their respective goals and
interests. The next sub-section is devoted to the examination of various
models of constitutional adjudication by different governmental bodies.

1.3.1. Constitutional Adjudication by Courts

1.3.1.1. Adjudication by Regular Courts

Adjudication of constitutional issues by regular courts is one of the various
models that are applicable nowadays. The rationale for empowering regular
courts to have a role of constitutional adjudication is the presumption that a
constitution is a form of law like other laws “which courts ordinarily interpret
and apply.”?® Constitution is considered as a legal document and in this case it
is only regular courts that are entitled to exercise such legal matter. As a
constitution is believed to be the fundamental and higher law of a country, it
prevails over any other laws or government orders in case of conflict. A
constitution is the “vehicle through which the people establish their future
government.”?® The supreme and fundamental nature of a constitution would

?Robert, P, Theories of Constitutional Interpretation. Representations, No.30, Special Issue:
Law and the order of Culture, University of California Press (1990), P.15

291 i
Ibid.
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be maintained if courts are granted with the power to decide on
constitutionality of laws and other decisions of government officials.

In countries where constitutional adjudication is exercised by regular courts
like in the USA, Argentina, Brazil, Canada and Japan, the power of judicial
review is shared among different levels of courts in the respective countries
and ultimate decision is given by the Supreme Court of that country. In this
system of judicial review, all levels of courts have the power to decide on the
constitutionality of statutes and other decisions of government officials. And
such system is known as the decentralized system.*® It is known as
decentralized because the power to adjudicate constitutional issues is not
concentrated in the hands of a single court. Rather, all levels of courts are
empowered to exercise this function. All levels of courts do participate in the
work of constitutional interpretation for it is assumed that “interpreting laws
and applying them in concrete cases”™ " is the function of the judiciary.

In the United States, though the constitution does not designate an
authoritative interpreter,® all levels of courts are entitled to decide over any
question of constitutional adjudication which is concrete. Moreover, any judge
can decide over a case where the existing legislative norm is found to
contradict the constitution. In such an instance the judge disregards the
contradictory legislative norm and declares the applicability of the
constitution.** Sometimes, disregarding existing legislative norms by courts
create inconsistency as there may be different modes of constitutional
interpretation. To minimize such risk of inconsistency, the system has devised
the concept of doctrine of stare decisis.** This doctrine obliges the US courts

*Danielle E.Frinck, ‘Judicial Review: The US Supreme Court versus the German
Constitutional Court’,. International and Comparative Law Review, Vol. 20 (1997) P.126.

! Ibid, p.126

%2Art 111 of the US Constitution does not give either to the Supreme Court or to the other
levels of courts the power to interpret the US Constitution. The constitution states, “The
judicial Power of the United States shall be vested in one Supreme Court, and in such
inferior Courts as the Congress may from time to time ordain and establish.”

3Supra note 31, p.132.

3 Ibid, p.132
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to follow their former decision on similar issues. It also obliges courts to
follow the precedent of higher court’s decision in the same jurisdiction.
Moreover, the existence of a single Federal Supreme Court helps solving
problems of inconsistency of decisions.

1.3.1.2. Adjudication by Constitutional Courts
Adjudication of constitutional disputes through the use of a centralized
constitutional court is common in the majority of member countries of the
European Union.*® Though the concept of constitutional court originated in
Europe, it court is not limited to Europe. This centralized constitutional court
has various features. Different from the decentralized system of judicial
review, there is only single and monopolized institution that can declare the
constitutionality of statutes. The existence of a constitutional court as a means
of constitutional adjudication excludes all levels of courts, including a
supreme court from disregarding statutes on their own authority.*® The role of
the constitutional court is not only limited to nullifying unconstitutional
statutes and unconstitutional acts of government officials. As Victor F.
Comella asserts:
Constitutional courts are sometimes given jurisdiction to supervise the
regularity of elections and referenda, for example, or to verify the
legality of political parties or to enforce the criminal law against high
government authorities or to protect fundamental rights against
administrative decisions.*’
It is possible to classify constitutional courts into three categories based on
the role they play. These categories are pure constitutional courts, middle
constitutional courts and constitutional courts with so many jurisdictions. The

%See supra note 26, p.154. Among twenty seven EU member countries, eighteen countries —
Belgium, Bulgaria, Austria, France, Check Republic, Latvia, Hungary, Lithonia, Italy,
Luxemburg, Malta, Germany, Poland, Portugal, Slovakia, Romania, Spain and Slovenia
have established a constitutional court as a sole interpreter of constitutional issues.

*|bid, p.155

*Victor F. Comella, The Rise of Constitutional Courts, cited at Norman, D et al. Comparative
constitutionalism, p.155



The Question of Independent and Impartial Constitutional Adjudicator in Ethiopia 80

first category of pure constitutional courts is only limited with the task of
reviewing the constitutionality of laws. Beyond their normal function of
reviewing the constitutionality of laws, they do not have any jurisdiction to
participate in any tasks. The constitutional courts in Belgium and Luxemburg
are best examples.®® The second category of constitutional courts is
empowered to exercise some additional tasks beyond their regular activity of
legislative review. Constitutional courts of Italy and Portugal are best
examples.®* The third category of constitutional courts has so many
jurisdictions beyond their role of legislative review as their day to day
function. The constitutional courts of Austria, Germany and Spain are best
examples.*°

The German Constitutional Court manifests distinctive constitutional
jurisdiction. Different from the rest of German courts, the constitutional court
serves as a watchdog of the German Federal system. This Constitutional Court
does not involve itself in ordinary settlement of disputes unless the case
involves a constitutional question.

1.3.2. Constitutional Adjudication by Special Political Council

Constitutional interpretation may also be exercised by other organs
different from both constitutional and regular courts. A political institution
may be empowered to adjudicate constitutional disputes. The introduction of a
political organ as a constitutional adjudicator is highly influenced by the pre-
World Wars European parliamentary traditions. This tradition of
parliamentary supremacy has highly influenced the position of the judiciary in
many European countries.** This historical tradition of strong parliament has
influenced some European countries like France to prefer a political review of
constitutionality of statutes and international treaties.

*1bid.

*hid.

“1bid

“yves M and Andrew K , Government and Politics in Western Europe, 3" edition, Oxford
University Press (1998), P.317
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In the last years of the monarchical regime, the French judiciary was
considered as reactionary rather than as a guardian of the people’s rights and
liberties. Immediately after the Revolution, the principle of separation of
powers was strictly applied in the country in order to get executive immunity
from political interference.*” Moreover, the 1791 French Constitution clearly
prohibited any judicial power to criticize laws on account of
unconstitutionality. According to the constitution, “the court may not interfere
with the exercise of the legislative power, suspend the execution of laws,
encroach up on administrative functions, or summon administrators before
them for reasons connected with their duties.”® As per this provision the
judiciary was totally excluded from checking the legislative and executive
branches of the government. The system lost trust on the judicial branch of
government as a guardian of fundamental rights and freedoms.

The 1958 Constitution is another significant document in the French
constitutional history. The Constitution has granted the executive organ some
powers traditionally considered as legislative function. It has established a
Constitutional Council as a means of political control of any parliamentary
reclaim of these functions. Now, the French Constitutional Council is
considered as the guardian of the Constitution. The Council has the role of
controlling the constitutionality of legislation and other international treaties
signed by the executive. The decision of the French Constitutional Council is
not subject to appeal; its decision is final.

Outside Europe, constitutional interpretations by political organ exist in
other countries. The 1995 Ethiopian Constitution has established a political
institution as a constitutional adjudicator. The HOF, the Upper Chamber of
the parliament, is granted with such power. Compared to other models, the
choice made by the framers of the Ethiopian Constitution looks unique and

*bid, p.319

*The Constitution of France, National Assembly, 3 September (1791), Chapter V, No. 3.
http://www.historywiz.com/primarysources/const1791text.html [last accessed on March 2,
2012].
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peculiar. As mentioned above, having a peculiar institution as a constitutional
interpreter by itself is not a problem. For that matter, countries are encouraged
to design a system that can work for them. The main issue that has to be
considered at this juncture rather is whether the institutional organization of
such a unique constitutional adjudicator enables it to resolve disputes in an
impartial and independent manner. Preferring a new model by itself is not a
problem so long as a country has designed its own constitutional adjudicator
that works in an independent and impartial manner.

2. Independence and Impartiality of Ethiopian, Germany and South
African Constitutional Adjudicators: Comparative Analysis

2.1. Independence of Constitutional Adjudicator

2.1. 1. Overview

The independence of a constitutional adjudicator as well as the judiciary
depends on various factors. Various political, social, economic, cultural, legal
and other factors in individual countries affect the state of independence of
such institutions. The essence of judicial independence in common law legal
system is stronger than the civil law legal system and judges in the common
law legal system enjoy more independence compared to their civil law counter
parts.**

2.1. 2. Elements of Judicial Independence and its Standards

Judicial independence is essential and it is one of the building blocks of
rule of law.* The concept of judicial independence is included in different
international and regional instruments. The UN Principles on the
Independence of the Judiciary provides that, “the independence of the
judiciary shall be guaranteed by the State and enshrined in the Constitution or

*Supra note 37, P.165
*John Bridge, ‘Constitutional Guarantees of the Independence of the Judiciary’, Vol.11.3
Electronic Journal of Comparative Law (2007).
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the law of the country. It is the duty of all governmental and other institutions
to respect and observe the independence of the judiciary.”*® The independence
of the judiciary is recognized in various regional instruments such as the
Council of Europe’s Recommendation on the Independence of Judges47, the
African Commission on Human and People’s Rights®® and the Beijing
Statement of Principles of the Independence of the Judiciary.*®

The overall aim of making the judiciary independent is to enable the
institution to discharge its main functions without the influence of either the
legislative or executive branches of the government or any other body.
Making the judiciary independent also helps it to be free from the influence of
economic, political other interest groups.

Judicial independence is considered as an “institutional safeguard of the
judiciary, and it is not a privilege or a right that is given for the individual
judge.”® It aims to minimize the influence of the legislative and executive
branches of the government on the judicial branch. As has been rightly
observed by Burbank, the overall aim of judicial independence is proving that
judges are the authors of their decisions, and that they are free from any
inappropriate influence coming from the other branches of the government.>
Sometimes it looks that there is an overlap between the concepts of judicial

*United Nations Basic Principles on the Independence of the Judiciary, adopted by the
Seventh United Nations Congress on the Prevention of Crime and the Treatment of
Offenders held at Milan from 26 August to 6 September 1985 and endorsed by General
Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985.

*'See Council of Europe, Recommendation No. R (94) 12 of the Committee of Ministers to
Member States on the Independence, Efficiency and Role of Judges, 13 October 1994,
Principle 2 (b).

*See  African Commission on Human and People's Rights’ Adoption in April 1996 at the
19th Session.

*Beijing Statement of Principles of the Independence of the Judiciary in the LAWASIA
Region adopted by the Chief Justices of the LAWASIA region and other judges from Asia
and the Pacific in 1995 and adopted by the LAWASIA Council in 2001, operative para.3.a.

*0Sypra note 44

*See Burbank, SB (ed.). Judicial Independence At The Crossroads: An Interdisciplinary
Approach, New York: Sage Publishers, 2002 pp. 46—49.
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independence and judicial impartiality. Various explanations and court
decisions are given that help us differentiate between the two concepts.>

Commonly, judicial independence is evaluated based on the following
elements: substantive independence, structural independence and personal
independence. These elements and aspects of the notion of judicial
independence are well recognized in international, regional as well as
domestic legislation of many modern countries.

This sub-section focuses on those elements that are helpful in measuring
the independence of the constitutional adjudicator in the three jurisdictions
under consideration. It will not attempt to address every element that has some
relevance to the concept of judicial independence

2.1. 2.1. Substantive Independence

The concept of an independent judiciary is derived from the well-
established principle of separation of powers. The principle of separation of
powers is among the basic components of rule of law. As the executive,
legislative and the judiciary are separate branches of government, one organ
should not influence the other organ in the process of discharging its function.
Particularly, since the judicial branch is a protectorate of a constitution of a
country, its independence from the legislative and executive branches should
be scrupulously observed. But, this does not mean that, the judicial branch of
the government has to be left unchecked by the other branches. The next sub-
section discusses the substantive independence of constitutional adjudicator
from the legislative and executive branches of the government.

%2See Valente [1985] SCR 673, 23 CCC 3d 193 (Can. 1985). For example, the Canadian
Supreme court held in Valente case that, “Although recognizing the ‘close relationship’
between the two, they are nevertheless separate and distinct requirements. Specifically,
impartiality refers to a state of mind or attitude of the tribunal in relation to the issues and
the parties in a particular case. The word “independent”, however, connotes not only the
state of mind or attitude in the actual exercise of the judicial functions, but a status or
relationship with others, particularly to the Executive Branch of government, that rests on
the objective conditions or guarantees.” From this court decision we can understand that, the
concept of judicial impartiality is wider than judicial independence.
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A. Independence from the Legislative Body

The existence of a separate and independent judicial organ different from
the legislative branch of the government is essential for a fair administration
of justice and the realization of the values of rule of law. In one of its
decision, the European Court of Human Rights has opined:

In case in which a parliament adopted a law overturning the
jurisdiction of the courts to hear certain requests for compensation
against the Government and declaring the legality decreed damages to
null and void, the court found that the independence of the court has
been violated.>

The above decision of the court shows that, the independence of the
judiciary must be protected against the interference of the legislature. Apart
from its legislative competence, the legislature must be prevented from
committing abuses and should not be allowed to intervene on matters that fall
within the jurisdiction of the judiciary. The legislative organ must be
constrained from passing legislation that retroactively affect and reverse the
decision of the judiciary.>* There has to be a law that closes such opportunities
to the legislative branch of the government.

The Basic Law of Germany (herein after the German Constitution) has
recognized the substantive independence of the judiciary from the other
branches of government. Though this Constitution recognizes judicial
independence, the judiciary is not relieved from its duty to comply with the
laws.>® The institutional independence of the judiciary deters the legislature
from interfering in the activities of the judiciary by enacting case specific
laws.® Moreover, the principle prohibits the German legislature from

53Stran Greek Refineries and Straits Andreadis V. Greece. 13427/87 (ECtHR, December 9,
1994, Serious A301-B,Para.49.

*Minimum Standards of Judicial Independence adopted by the International bar association
in New Delhi, 1982.

Art. 97(1) of the Constitution of Germany

%3, Detter beck, in: sachs, Rn.12. Cited in Seibert-Fohr, Anja, Constitutional Guarantees of
Judicial Independence in Germany (June 10, 2006). Recent Trends in German and European
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adopting decisions which may influence a judge either to decide or not to
decide on a certain case in a specific manner.>” As the German constitutional
adjudicator is part of the judiciary, this principle will highly influence the
legislature not to interfere on the activity of the Constitutional Court. The
German Constitutional Court is the final adjudicator of the Constitution and
the legislature is duty bound to accept the decision of the Court.*®

The Constitution not only protects the Constitutional Court against the
interference of the legislative organ, but also gives the power to control the
constitutionality of laws enacted by the legislature. The Constitutional Court
has the power to decide on the compatibility between the laws enacted by the
legislative organ of the government and the basic law.*® The Constitutional
Court has the power to reject laws that are enacted by the law-maker if they
are found to be incompatible with the basic law which is the supreme law of
the land in Germany. The existence of judicial-constitutional review has
contributed a lot to protect the constitutional adjudicator against the
interference of the legislative organ.

Likewise, the Constitution of the Republic of South Africa has also
guaranteed the substantive independence of the judiciary. The Constitution
declares that “courts are independent and subject only to the constitution and
the law...”®® Moreover, it affirms that “no person or organ of the government
may interfere with the function of the courts.”®" From these provisions it can
be observed that the judiciary is only regulated by the law and other branches
of the government including the legislature organ are prohibited from
interfering on the jurisdiction of the judiciary.

Constitutional Law, pp. 267- 287, E. Riedel, R. Wolfrum, eds., Springer
Berlin/Heidelberg/New York (2006), Available at SSRN: http://ssrn.com/abstract=1706565
[last accessed on March 5, 2012]

*" Ibid, Rn.12.

%8 Art.93(1) of the Constitution of Germany.

> Art.93(1(2)) of the Constitution of Germany.

% Art 165(2) of the Constitution of South Africa.

81 Art 165(3) of the Constitution of South Africa.
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The South African Constitutional Court is not only protected from the
unnecessary interference of the legislative branch. It also has the power to
annul the work of the legislature if it is contrary to the Constitution. The
Constitutional Court has power to “decide on the constitutionality of any
parliamentary or provincial bills”® and in doing so, it can exercise its role of
check and balance against the legislative branch of the government.

Like the German and the South African constitutions, an independent
judiciary is also established by the Ethiopian Constitution. In Ethiopia, courts
at the Federal and State levels are given constitutional protection to be free
from any interference or influence of any governmental body, government
official or from any other source. Judges are required to exercise their
functions in full independence and are directed solely by the law.®® Though
the Constitution declares the independence of the judiciary from the influence
of the legislative branch of the government, the judiciary has no any role to
check the constitutionality of laws enacted by the Ethiopian legislature.

As already mentioned, the arrangement of the Ethiopian constitutional
adjudicator is quite different and unique. The framers of the Constitution have
preferred to grant the power of reviewing constitutionality of laws to a non-
judicial body. What is followed by the Ethiopian Constitution is different from
that which is followed in Germany and South Africa. In Germany and South
Africa, the power to review the constitutionality of legislative acts is given to
the judicial branch of government, though it is a specially established
constitutional court. But in Ethiopia, the power to review and control the
constitutionality of legislative acts is given to the non-judiciary organ which is
the other wing of the Ethiopian parliament.®*

The Ethiopian constitutional adjudicator (HOF) is not part of the judiciary
and the same logic may not apply here as the German and South African
constitutional courts. As explained above, since the German and South
African Constitutional adjudicators are part of the judiciary, the constitutional

%2 Art 167(4) (b) of the Constitution of South Africa.
%3 Art 79(3) of the Constitution of Ethiopia.
® Art 53 of the Constitution of Ethiopia.
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principle of judicial independence can be applicable for the protection of the
independence of the Constitutional Courts. In Ethiopia, it is the HOF that is
empowered to interpret the Constitution. The HOF is part of the legislative
branch of the government.®® The basic question that has to be raised here is:
What are the rationales for the framers of the Ethiopian Constitution to devise
a non-judicial mechanism of constitutional adjudication? Why did they avoid
establishing a constitutional court as a constitutional adjudicator?

Different views are forwarded by different writers on these questions. One
reason is related to the nature of the Ethiopian Constitution itself and the role
played by the Nations, Nationalities and Peoples (NNP) of Ethiopia as the
sovereign power holder.®® The Ethiopian Federal system is the coming
together type and the Constitution is considered as a political contract signed
between the different Nations, Nationalities and Peoples of the country. As it
is a political document and the signatories are NNPs, the Constitution has to
be interpreted, it is argued, by those political representatives of NNP. Each
NNP of Ethiopia is represented at least by one member and additional one
representation is also given for every one million population.®’

The second reason for establishing a political institution as a constitutional
interpreter and excluding the judiciary from exercising such power is related
to fear of “judicial activism”.%® There is fear that the judiciary would usurp the
power of the NNP in the name of constitutional interpretation. Some argue
that the Ethiopian judiciary historically lacks the trust of the public. During
the monarchical and military regimes, the judiciary was treated as an
instrument of suppression and a means of achieving the policy of the reigning
regimes. Though there may be some grain of truth, the argument that the
judiciary lacks public trust and confidence seems to lack concrete evidence. It
IS questionable, to say the least, if a comprehensive research has been

%See Art 53 of the Ethiopian constitution, “There shall be two Federal Houses: The House of
Peoples’ Representatives and the House of the Federation.”

% Assefa Fiseha, ‘Federalism and the Adjudication of Constitutional Issues: The Ethiopian
Experience’, 52 the Netherlands International Law Review. (2005) .p.7.

7 Art.61(2).

% Supra note 5
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conducted addressing this point. It is also open to doubt if the Ethiopian
people were asked to tell out there preference- if they prefer a judicial or non-
judicial constitutional review or any other institution. Maybe this argument
can be related to the socialist ideology of the ruling party. Before 1991, the
current ruling party (the Ethiopian People’s Revolutionary Democratic Front
/EPRDF) was officially a pro-Marxist —Leninist front. Perhaps the Marxist-
Lenninist political ideology e influenced the choice finally made out. It is
asserted that “Marxist political system generally vests the power of
constitutional review in parliamentary bodies while purposefully weakening
the judiciary.”® Marxist regimes do not want to see a strong judiciary for
there is a fear that the judicial organ would be an obstacle to an exercise of
unlimited legislative and executive powers.

The other justification given for the establishment of a non-judicial
constitutional review in Ethiopia is related to the framers’ assumption of the
efficiency of the Ethiopian judiciary to handle such constitutionality matters.
The framers thought that “the judiciary would remain the weakest branch of
the government” and empowering the judiciary to play constitutional
adjudicatory role will be non-sense.” This justification does not seem sound
and it despises the institution of the judiciary as whole. The framers also
appear to have reached such a decision based on political reasons rather than
on the basis of proper legal justifications.

The other basic issue that has to be discussed here is the question of the
independence of the HOF from the legislative branch and its role to control
the legislature. An organ which is empowered to adjudicate constitutional
dispute has to be independent and free from any kind of political pressure.”*
When we look the members of the HOF, they are the representatives of NNP
and they are accountable to the State Councils’ as well as the NNP. Even there

%9Zdenek Khun, ‘Worlds Apart: Western and Central European Judicial Culture at the Onset
of the European Enlargement’, 52 AM. J. COMP, L. (2004), PP. 539-540.

"0 Chi Mgbako et al, “Silencing the Ethiopian Courts: Non-Judicial Constitutional Review and
its Impact on Human Rights’, Fordham International Law Journal Vol.32, Issue.1 (2008),
p.268.

"bid.
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is no clear stipulation that members of the HOF be accountable to their
conscience and the Ethiopian Constitution. As they are practically elected by
the state councils, they will be obliged to embrace the political interests of the
party that establishes a government in the state level or in the Federal
government. Thus members of the HOF will be under the influence of the
legislative branch of the government and there is less potential to challenge
unconstitutional legislation, let alone to declare such legislation null and void.

Since EPRDF took power, more than 893 proclamations and 391
regulations have been enacted and totally more than 1284 proclamations and
regulations have been enacted so far in the country.”” But, no law or
regulation was ever rejected by the HOF for its incompatibility with the
Constitution. Yet, there are some laws in Ethiopia which many, if not all,
opposition political parties, human rights groups’ and civic societies in the
country allege that they contain unconstitutional provisions. It is difficult to
expect the HOF to exercise its controlling role as a guardian of the
Constitution against the Federal legislative organ as it stands to be another
wing of the same branch of government.

As things stand now, it is difficult to envisage the independence of HOF
from the influence of the legislative branch of the government. The party
politics that ties both the HOF and the HOPR would make the former to be
dependent on the later. Moreover, since members of the HOF are accountable

"2 http://www.abyssinialaw.com/index.php/law-information [Last accessed on March 5,2012]

™ Human Rights Watch Group for example opposed the Ethiopian anti-terrorist law during its
draft and called the government to revise the draft. Finally, the draft law approved by the
legislature as it is. The main argument of the Human Rights Watch was “If implemented,
this law would provide the Ethiopian government with a potent instrument to crack down
on political dissent, including peaceful political demonstrations and public criticisms of
government policy that are deemed supportive of armed opposition activity. It would
permit long-term imprisonment and even the death penalty for “crimes” that bear no
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defendants of the right to be presumed innocent and of protections against use of evidence
obtained through torture.”
http://lwww.icj.org/IMG/Analysis_of Ethiopia_s_Draft CT_Proclamation_3 9 09.pdf.
[last accessed on March, 12 2012]



Bahir Dar University Journal of Law Vol.3, No.1(2012) 91

to state councils, the latter (state councils) are entitled to remove
representatives if they lose confidence on them. There is also a strong
bondage between the Federal legislature and state legislatures which in turn
will put some pressure on the HOF. For all these reasons, the HOF will be
indirectly under the influence of the Federal legislature and its independence
will be affected.

B. Independence from the Executive

The right to fair trial is relatively an absolute right that is not subject to any
form of bargaining or compromise in the relationship between the government
and citizens. An independent judiciary is essential to realize this right. Since
the executive branch of the government controls the day to day functioning of
the government, the influence of this organ over the judiciary is real and
immense. There is high probability for this institution to affect the
independence of the judiciary. The principle of separation of powers obliges
the executive to refrain from interfering in the activities of the judiciary and it
is in fact one of the basic pillars of the principle of separation of powers and
functions. As the UN Special Rapporteur on the independence of the judiciary
has maintained “separation of powers and executive respect for such
separation is a sine qua non for an independent and impartial judiciary to
function effectively.””

The principle of substantive judicial independence advocates the protection
of the judiciary from the unnecessary influence of the executive branch of the
government. This principle highly condemns “phone justice”. The objective is
that the judiciary should not be influenced by the executive and no direction
should come from the executive regarding how to manage court cases. The
judicial branch should not be “advised” by the executive “as how an

"Report of Special Rapporteur on the situation of human rights in Nigeria, UN document
E/CN.4/1997/62/Add.1, Para. 71.
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individual case is to be solved.””® If such acts take place, it would be an evil
thing committed against the judiciary.

The German Constitution takes a strong position that the independence of
the judiciary is highly protected from the interference of the executive branch.
Ordering the judiciary to decide a certain case in a specific manner and
enacting administrative regulation with the purpose of influencing the
judiciary is highly prohibited.” But this does not mean that, the executive
branch is not entitled to have a say on the appointment of the judiciary. As the
judiciary itself is responsible and governed by the law, judges will be
responsible according to the existing governing law if they exceed their power
granted by the Constitution. Judicial independence does not mean that the
judiciary is not accountable for the act done by exceeding the limits of its
power.

The German Constitutional court is independent from the executive branch.
The Constitutional court is not only independent from the executive; rather it
has also the power to check the constitutionality of executive acts.”” The court
plays an important role in the protection of fundamental rights and freedoms
against the executive branch. If one of the fundamental rights and freedoms of
citizens is violated by public authorities, individuals are entitled to file a
complaint before the constitutional court.”

In South Africa, the judiciary is independent and free from the influence of
the legislative organ. The Constitution has also devised a mechanism to
recognize the independence of the judiciary from unlawful interference and
pressure from the executive branch. The Constitution stipulates that “no

Michal Bobek, ‘The Fortress of Judicial Independence and the Mental of the Central
European Judiciaries’, European Public Law,Vol.,Issue.1-(2008) .P.3.

"®Seibert-Fohr, Anja, Constitutional Guarantees of Judicial Independence in Germany (June
10, 2006). Recent Trends in German And European Constitutional Law, (2006) pp. 267-
287, E. Riedel, R. Wolfrum, eds., Springer Berlin/Heidelberg/New York.

Available at SSRN: http://ssrn.com/abstract=1706565.

" Art 93 (4)(a) of the Constitution of Germany
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person or organ of the state may interfere with the function of the court.”” At
least in principle, the Constitution has designed properly in a way that helps
the judiciary to be free from the influence of the executive branch. Except the
regular and normal executive roles like appointment of the judiciary, the
executive is totally excluded from interfering in the affairs of the judicial
branch. Hence, the South African judiciary is protected from unnecessary
interference of the executive branch.

The Constitution does not only recognize the independence of the judiciary
from the executive branch but it also grants the judiciary with the power to
check constitutionality of acts done by the executive organ. The existence of
judicial-constitutional review in the country helps the South African
Constitutional Court to check the constitutionality of executive tasks. Thus the
Constitutional Court is participating in various and most contentious social,
political and economic issues in the country. Up on its establishment, the court
has challenged the views of political elites including President Mandela. The
Court has shown commitment towards recognition of its independence by
striking out the decision of death penalty in the country.®® Moreover, it has
also rejected in its ruling the presumption that “a confession made to
magistrate is voluntary and therefore admissible in court.”®  The
Constitutional Court has contributed a lot in establishing an independent
judiciary that can challenge the pressure that may come from the executive
branch of the government. In challenging some relics of the Apartheid regime
as well as certain actions of the ruling party (ANC) in the country, there were
some challenges against the Court threatening its independence. Especially its
ruling on “capital punishment and other controversial issues were so
unpopular that they threaten the legitimacy of the Constitutional Court.”
Through process, the legitimacy of the Constitutional Court has increased and

@ Art 165 (2) of the Constitution of South African.

8 State v. Makhanyane and Others, 1995, Cited at James L.Gibson and Gregory A.caldeira,
Defenders of Democracy? Legitimacy, Popular Acceptance, and the South African
Constitutional Court, Cambridge University Journal of Politics,Vol,65.No.1 (2003),.P.7.

8 |bid, State V. Zuma and Others, 1995.

8 Ibid, p.7.
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“by the end of 1997, ordinary South Africans could point few decisions of the
Constitutional Court that markedly improved the quality of their life.”®

The Ethiopian Constitution has declared that the judiciary should be free
from any influence of the executive organ. It further provides that judges are
only accountable to the Constitution and their conscience. Thus it is obvious
that, as things appear on the paper, the influence of the executive branch on
the independence of the judiciary is minimal, almost none. The framers of the
Constitution have designed properly the independence of the judiciary from
the executive organ except instances of check and balance such as in the
appointment process.

The mainstream understanding in constitutional adjudication is that the
institution which is empowered to interpret or adjudicate constitutional issues
has to be free from any form of political or other affiliation or influence. If a
tribunal is not separated and independent from the executive and legislative
branches of the government, the law is unlikely to serve as a means of
protecting human rights and achieving individual liberty. The principle of
natural justice demands that “no man shall be Judge in her own cause.” If an
individual is allowed to be a judge in his/her own affairs, it is obvious that
there is always the tendency to incline to one’s own side. The Ethiopian
constitutional adjudicator is a political institution. The HOF by itself is
another wing of the Ethiopian parliament and it represents the Upper House of
the parliament. Members of the HOF are the political representatives of NNP
and operate within the context of the Federal Government, currently
dominated by EPRDF which controls 499 seats of the legislature out of the
total 547 seats.®* The ruling party also has the same seats in the HOF. It is
obvious that it dominates both houses. In such situations, it is very difficult to
expect the HOF to have reasonable independence from the executive branch.
Professor Minase Haile rightly observed that “the HOF is not likely to rule

% Ibid
8 See. http://www.electionethiopia.org/en/, [last accessed on March 7, 2012]
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against the government when adjudicating constitutional disputes.”85 Since the
HOF is a political institution under the influence of the executive branch, it is
difficult to expect a fair, impartial and independent decision when issues
involving some sensitive political matters.

This problem has become a big concern in the country since the advent of
the Constitution in 1995. The moment the HOF is dominated by a single
political party, the question of the independence of this institution has become
endangered. As members of the HOF are representatives of NNP, they are
directly or indirectly elected by state councils and state councils may elect
“state Chief Executives”.®® Since members of the HOF could be chief
executives and law makers in the state councils, the influence by the executive
branch would be too obvious to require any elaboration. As the current
situation stands to demonstrate, government is established in Ethiopia with a
coalition of four political parties and these political parties are from four
populace and politically dominant states. These four states not only control the
HOPR, but they also have majority seats in the HOF. This situation would
create a link between members of the HOF and executives of the Federal
government. Being chief executives either at the federal or regional level,
some members of the HOF may be asked to decide on the constitutionality of
their own acts. In light of all these prevailing circumstances, it is difficult to
imagine the possibility of independence of the HOF. It is difficult to expect
fair decisions from a judge who presides on his/her own case. This author is of
the opinion that the existing non-judicial constitutional adjudication in
Ethiopia is against the basic principle of natural justice.

There have been practical cases in Ethiopia where the HOF was found
not willing to decide against the executive branch of government though there
were clear instances proving the violation of the Constitution by the executive.

%Minasse Haile, ‘The New Ethiopian Constitution: Its Impact upon Unity, Human Rights and
Development’, 20 SUFFOLK TRANSNAT'L L. REV. (1996). P.52

8T.S. Twibell,). *Ethiopian Constitutional Law: The Structure of the Ethiopian Government
and the New Constitution's Ability to Overcome Ethiopia's Problems’, 21 Loy. L.A. INT'L &
COMp. L. REV. (1999), P.447.
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After the controversial 2005 Ethiopian election, the late Ethiopian Prime
Minister banned any kind of public demonstration in the capital city, Addis
Ababa.?” At the time, the former leading opposition political party, Coalitions
for Unity and Democracy (CUD) brought a case before the Federal First
Instance Court against the Premier’s ban. The Federal First Instance Court
ruled that the case raised issue of constitutional controversy and it referred the
matter to the CCL.%8 Then CUD appealed the case before the Federal High
Court arguing that the Prime Minister’s ban exceeded constitutional limits. It
further argued that the matter did not require any kind of constitutional
interpretation.®® While the appellant was waiting for the decision of the
Federal High Court, the CCI remanded the case to the Federal First Instance
Court ruling that the Prime Minister did not exceed the constitutional limit and
that there was no need to require constitutional interpretation.®® Finally, both
the Federal First Instance and Federal High Courts rejected the case based on
similar justification as given by the CCI.** As this decision shows, Ethiopian
courts are reluctant to decide over politically sensitive issues for there is a
widespread belief that regular courts do not have the power to interpret the
Constitution. The above case is also a clear testimony of lack of independence
of the HOF’s technical experts (CCI) to decide against the ruling party.
Another occasion that proved the HOF’s reluctance to rule against
politically sensitive issues has been the Silte People National Identity Claim
case in Southern part of Ethiopia. The Silte People claimed that they do not
want any more to be considered as Gurage Nation.”? After a long period of
controversy over the matter, the issue was resolved through referendum

¥ Dagnachew Teklu, Court Sends Meles Zenawi's Case to Inquiry Council, THE MONITOR,
June 7, 2005, at B1, available at http://www.theafricamonitor.com/
resources/55%20English%20issue%20June%207,%202005.pdf,

% Ibid.

% Ibid.

% Ibid.

! Ibid.

%House of Federation, (2001) Decisions of the House of Federation Regarding Resolution of
Claim for Identity, http://www.hofethiopia. org/pdf/CI1%20Dessiontion_2.pdf
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resulting in the declaration of the separate identity of the Silte people from the
Gurage nation. * This case took a long period of time before getting its final
decision. The reason was the HOF’s fear of similar questions in the Region as
there are more than 56 ethnic groups who might claim similar national identity
questions in the Southern Nations, Nationalities and Peoples Regional State.*
Such instances prove how problematic it would be for the HOF to handle
politically sensitive questions in an independent and fair manner.

2.2. Impartiality of Constitutional Adjudicator

2.2. 1. Overview

The right to obtain a fair and impartial tribunal is an important right which
is recognized in international as well as regional human rights instruments.
The UN Universal Declaration of Human Rights (1948) is among those
instruments that recognize right. It stipulates that “everyone is entitled in full
equality to a fair and public hearing by an independent and impartial tribunal,
in the determination of his rights and obligations and of any criminal charge
against him.”® As clearly provided in this Declaration, mere existence of an
independent tribunal is not adequate to assure the fair trial right of peoples
unless the tribunal is impartial. The International Covenant on Civil and
Political Rights (ICCPR) also underline the importance this right to fair trial
and impartial trial. It provides that “everyone shall be entitled to a fair and
public hearing by a competent, independent and impartial tribunal established
by law.”%®

The principle of impartiality requires that judges decide cases “on the basis
of facts and in accordance with the law without any restriction.”’ For judges
to decide over cases based on the existing facts, government officials or
private entities should refrain from pressuring judges to influence on their
functions. In addition to international human rights instruments, regional

% Ibid.

% Supra note 5, P.22.

% Art.10 of UDHR.

% Art.14(1) of ICCPR

" UN Basic Principles on the Independence of the Judiciary, op. cit., Principle 2.
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human rights conventions and commissions have stipulated more on the
requirement of impartiality as a basic requirement to protect and defend
human rights. In affirming the importance of an impartial judiciary the
Council of Europe asserted that “judges should have unfettered freedom to
decide cases importantly, in accordance with their conscience and their
interpretation of facts, and in pursuance of the prevailing rule of the law.”*®

The impartiality is a necessary and essential element for the realization of
fair trial rights of litigants. Unless the tribunal is in fact impartial or seen to be
impartial, fair trial right of parties will be at stake. And, “impartiality of courts
must be examined from a subjective as well as objective perspective.”® A
distinction has to be made between the concepts of subjective and objective
impartiality. The subjective impartiality of a tribunal is related to the
“personal conviction” of the individual judge in a given case.'® If a judge has
a vested interest in the outcome of the case, which may affect the impartiality
of a tribunal and that particular judge should withdraw from the case. But the
objective nature of impartiality of a tribunal is related to the overall institution
of the judiciary rather than one particular or more judges. In some objective
standards, the institution should be presumed as impartial and “guarantees
should be offered to exclude any legitimate doubts.”*

The European Court of Human Rights (ECtHR) has rendered various
important decisions that underline what an impartial tribunal and an impartial
judge looks like. In one of its decisions the Court, for example, maintained
that “successive exercise of duties as an investigating and trial judge by the
same person...constitute a violation of the right to be tried by an impartial
tribunal”*®® Though a particular judge is not partial to one of the parties in

%Council of Europe, Recommendation No. R (94), op. cit, Principle 1.2.d

Snternational Principles on the Indeopendence and Accountablity of Judges, Lawyers and
Prosecutors Practioners’ Guide Series N°1 International Commissions of Jurists Geneva,
Switzerland, 2004. P.27.

199 1pid

191padovani v. Italy, ECtHR judgment of 26 February 1993, Series A257-B, para. 25.

192 De Cubber v. Belgium, ECtHR judgment of 26 October 1984, Series A86, paras 27.
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fact, the other party to the dispute may have such doubts and this would affect
the impartiality of the tribunal.

2.2. 2. Factors that Affect Impartiality of Tribunal

As has been mentioned repeatedly, the existence of an impartial tribunal,
and for our purpose now, an impartial constitutional adjudicator, is
indispensable to ensure fair trial right of parties. And, under this sub-section
we focus on principal factors that may affect the impartiality of the
constitutional adjudicator. Though there are other more factors that may affect
the impartiality of the constitutional adjudicator, we shall consider only two
factors: the organization of the tribunal, and the appointment or election
mechanism of justices or members of the tribunal.

A. Organization of the Tribunal

The organization of the institution significantly affects the impartiality of
the tribunal. An institution which stands by itself will be independent of other
institutions. It is not necessarily true that an independent institution is always
impartial. As mentioned earlier, if the judicial organ (constitutional
interpreter) is dependent on the executive or the legislative branch the
adjudicator cannot be impartial. The organizational structure of the institution
has its own effect on the impartiality of the institution. For the constitutional
adjudicator to exercise its task in an impartial manner, it is necessary that
sufficient attention is given to the very organization of the institution.

The German Constitutional Court is organized within the structure of the
judicial branch of the government and the Constitution has made it the
supreme judicial authority.® This Court is divided into two “Senates” with
different jurisdictions and different members from each senate. The
independent structure of the Court from the other branches of the government
would have its own contributions to achieve impartiality. This independent
structure has helped the Court to be seen as an impartial institution. Since it is

103 Art 93 of the constitution of Germany.
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institutionally independent and separated from the executive and legislative
branches, influence of the other branches will be assumed to be less.

Likewise, the Constitutional Court of South Africa is organized within the
structure of the judicial branch and it is the highest court in all constitutional
matters.’® Any issue involving interpretation, protection and enforcement of
the Constitution is a constitutional matter and the Constitutional Court has an
absolute authority on such matter. The Constitutional Court of South Africa
has been established in an environment of intense political tensions and
conflicts as between the various actors since “all actors were able to foresee
the power and importance of the court in South African politics.”** Conflicts
that arose during the process regarding the Court’s structure have later
contributed for earning its legitimacy by the public.® Structurally this Court
has been organized in a way that ensures its objective impartiality towards the
legislative and executive branches.

The organization of the Ethiopian constitutional adjudicator (the HOF) is
absolutely different from that of the German and South African. As already
mentioned, the Ethiopian HOF is not within the structure of the judicial
branch and it is not the supreme judicial authority in the country.

It is important to note that the peculiar nature of the Ethiopian Constitution
in establishing a non-judicial constitutional adjudicator is not a problem in
itself. A best model and practice that may be working in the US well may not
work in Ethiopia or in another country. The effort made to find domestic
solutions for domestic problems is thus an idea worth praising. Yet it is vital
to pay particular attention to issues of impartiality and independence.

When we come to the organization of the HOF, the Constitution clearly
stipulates that it is within the structure of the legislative branch and as such it
serves as the Upper House of the parliament'®and according to the

104 Art 167(3)(a) of the Constitution of South Africa.
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Constitution, the power to adjudicate any form of constitutional dispute is
beyond the scope of the judiciary. But there are writers who do not agree that
the structure of the HOF is within the legislative branch only and there are
also writers who do not agree that the HOF is within the structure of the
legislative branch. For example, Takele Soboka argues that, “the HOF is a
political body —an executive cum legislative hybrid- that is more of the
proverbial priest than a prophet.”*®® He notes that the Ethiopian constitutional
adjudicator is a political body that lacks independence and impartiality.*® For
Professor Minase Haile the HOF is, though the Constitution declares the HOF
as a legislative body for unclear reasons, not in fact a legislative chamber that
shares law making power with the HOPR; had the HOF been part of the
legislative branch, it would have had at least law making role like other upper
chambers in the US. '

The issue of the appropriate position of the HOF, among the three branches
of government, was one of the questions raised by members of the
Constitutional Commission.**! The basic issue that has to be addressed is
whether the very organization of the HOF has an impact on its impartiality
and independence.

As it has been mentioned, if the constitutional adjudicator is not separately
established from the other branches of government, there is high probability of
being dependent on other branches. If the constitutional adjudicator is not

1%8Takele Soboka, *Judicial Referal of Constitutional Dispuetes in Ethiopia: From Practical to
Theory’, African Journal of International and Comparative Law, Vol. 19, No. 1 (2011),
p.121.

1% Ipid.

119 5ypra note 86, P.9.

1 por example, one representative from Region 3 asked the Constitutional commission’s
experts to answer him about the exact position of the HOF among the three branches of
the government. But adequate answer was not given by the experts and they were trying to
glorify the political position of the HOF than answering the question. Surprisingly, one
expert was trying to answer the question and said that “though there are three branches of
government in Western model, it is possible to reshape this model in our context and that
is why the HOF is designed in such way.” See minute of the constitutional commission,
Vol.7.Dec, 1-4, 1994.P7-13.



The Question of Independent and Impartial Constitutional Adjudicator in Ethiopia 102

independent, there is high probability of being partial to the institution it has
connection. Arguably, the Constitution made the HOF part and parcel of the
Federal House. It is clear from the Constitution that the HOF has no actual
and significant law making role. Apart from its constitutional interpretation
power of, the HOF is given a power to recommend the enactment of civil laws
that could help establishing a single economic community. Though it has no
any role in the actual making of laws, it has a crucial role and responsibility to
initiate the enactment of civil laws by the HOPR.

Given such organization, the impartiality of the HOF is questionable. In
case a civil law is recommended by the HOF and the HOPRs enact such a law,
the issue of constitutionality of that specific legislation might be raised by any
interested party who is affected by the legislation. In such a case, it is the HOF
which is entitled to give a final decision on the constitutionality of the law that
it has initiated. The impartiality of the HOF will be questioned in such cases.
Though the HOF might not be partial in fact in considering such issues,
parties may not feel that it will act in an impartial manner. That the HOF is
within the legislative branch of government by itself would ignite doubts.

B. Appointment and Composition of Members of the Tribunal

The appointment or selection process of members of the constitutional
adjudicator is an important factor that determines the impartiality or otherwise
of the institution. In addition, the composition of persons who are appointed to
the position is another important factor that determines the impartiality or
otherwise of the institution.

In federal forms of government, the participation of both the central
government and state members is essential to have a trust on the institution
that discharges the function of constitutional adjudication. In most federal
countries that have a system of judicial-constitutional review of legislation,
the role played by the Central government is more important when it is
compared with the role played by states.**? The system magnifies the role of

112 gypra note 108, P.11.
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the central government in the appointment process of adjudicators. Of course,
it is hard to imagine the exclusion of the central government from having its
own says in the appointment process of members of a constitutional court or a
federal supreme court. The role of the central government is desirable to keep
the unity and strength of the overall system in a country.

In Federal Republic of Germany the federal government and Landers'*®
participate in the appointment of judges of the Constitutional Court. The
Constitutional Court is composed of sixteen judges among whom “half being
elected by the Bundestag™* and half by the Bundesrat”**> The Bundesrat''® is
the Upper House of the German parliament in which Landers are represented.
The Bundesrat and the Bundestag participate in the appointment of judges of
the Constitutional Court. This accommodates the interests of the Federal as
well as Lander governments. Though the election process is highly
politicized, judges of German Constitutional Court do not represent the
interest of any political party in the country.’” Unavoidably, politicians may
attempt to appoint judges who could support their own policy and ideology.
But the Constitution has designed an appropriate system that can avoid the
problem of lack of public trust and confidence on this Court. The Constitution
has guaranteed the impartiality of the Court.

The Constitutional Court of South Africa is composed of eleven judges
who are appointed in three distinct processes by the President of the
country.**® The President of the Constitutional Court is appointed by the
President of the country in consultation with his/her Cabinet and the Chief
Justice.’™ The President of the nation is also entitled to appoint four other

13| ander is the name of the members of the Federation in the Federal Republic of Germany.
There are 16 landers that are established the German Federation.

141t is the lower House of the Parliament in Germany.

5Supra note 112, P.21

1181t is the Upper House of the Parliament in Germany and Landers are represented on it.

" Ibid, P.22

18 Heinz Klug, The constitution of South Africa: a contextual analysis, Oxford; Portland,
Ore.: Hart (2010), P.233

19 1bid.
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judges in consultation with his/her Cabinet and the Chief Justice of the
country.*® These four judges of the Constitutional Court are expected to be
drawn from the judges of the Supreme Court. And this helps to get
experienced judges. The remaining six judges are also appointed by the
President among the list of judges submitted by the Judicial Service
Commission (JSC).*** In the process of appointment of these six judges, the
President of the country is expected to consult the President of the
Constitutional Court. All this process is assumed to help to accommodate the
interests of various interest groups in the country. In doing so, the system has
tried to minimize the probability of recruiting partial judges. The Constitution
has also strived to create and maintain the trust and confidence of the public in
its Constitutional Court.

Members of the Ethiopian constitutional adjudicator are elected without
any participation and role of the Federal government. It is only the state
councils that have a direct or indirect role in the election of members of the
HOF. As it is the case in respect of the organization of the HOF, the Ethiopian
Constitution has chosen its own peculiar way of electing constitutional
interpreters.

In the USA, the Supreme Court is the ultimate interpreter of the
Constitution. The President and the Senate have an important role in the
appointment process of the Federal Supreme Court judges. The President has
the power to nominate judges and the Senate (which is the representatives of
the states) has the power to approve the nomination of the President. The
power of the Senate is extended to the extent of rejecting the nomination of
the President. This shows that both the Federal government (on behalf of the
President) and states (on behalf of the Senate) have important roles in the
appointment of judges of the Federal Supreme Court. In Federal Republic of
Germany, both the Bundesrat (which is the representative of Lander
governments) and the Bundestag have important roles in the appointment
process of the judges of the Constitutional Court.

20 Ibid.
2 Ibid.
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When we come to the election process of the Ethiopian constitutional
interpreters (members of the HOF), it is wholly dominated by state councils
and the Federal government is totally excluded from the process. The
Constitution has given state councils discretionary power regarding the
election of members of the HOF. State councils may elect members by
themselves or they can hold election to get members directly elected by the
people.?> When state councils elect members of the HOF by themselves, they
may elect one among the members themselves or among the Chief Executives
of the states. It means that state legislators and chief executives have the
chance to be represented in the HOF. As Takele Soboka noted the Ethiopian
constitutional adjudicator is “more executive minded than those of any
constitutional interpreting body in the centralized or mixed system of judicial
review elsewhere”'?*Given all these circumstances, could members of the
HOF be impartial on issues that involve political matters if constitutional
interpretation is sought?

The impartiality of the HOF as a constitutional adjudicator is questionable
for a number of reasons. First, it is difficult to expect an impartial and genuine
judgment from an organ that itself has an interest in the outcome of the case.
This is especially true if the dispute is related to political matters. One writer
rightly observed that “members of the HOF are politicians, most of them
representing the executive branches of the regional states and their roles as a
constitutional arbiter would be clouded by a reasonable suspicions of
partiality.”*** Even if the HOF may not be partial in fact, the institution by
itself is exposed for suspicion for partiality and it thus may not enjoy public
trust and confidence.

Secondly, the HOF may favor the interests of states and interests of the
Federal government may be compromised. As members are representing the
NNP, they may always strive to accommodate the interests of the electorate

122 Art 61(3) of the constitution of Ethiopia.
123 Supra note 110, P.122.
1241pjd.
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for otherwise they may be re-called by the electorates for lack a confidence.'®
Hence they may compromise the interests of the Federal government and
favor their own states. This has a potential to affect national unity and
integrity of the country.

Such form of arrangement is not common in federal forms of government
and in most federal states constitutions try to establish a strong central
government. Unless the central government is strong, the unity and integrity
of that country as a whole will be endangered. If there is no strong central
government, it is more akin to confederation rather than federation. In the
name of constitutional interpretation, the Ethiopian Constitution, it can be
argued, has established a system of strong state governments, which is the
opposite of the experience of other federal countries.

The literal reading of the Constitution creates an impression that it
establishes a strong central government. A critical close reading however
shows that the state members are stronger than the federal government. This is
a danger for the federal arrangement. If the Federal government is not strong,
the states may leave the Federation at any time. The Constitution has given
states the right to self-determination including secession and thus any state
may exercise this right at any time it wants.?

There is also another problem that could arise as between the two different
wings of the same branch of government in Ethiopia, i.e., HOPRs and HOF,
though it is not common to hear such tensions. Political tensions often arise in
cases where there are two competing political parties in the legislative and/or
executive branches of government. When the legislative and executive

125 Art. 12 of the Ethiopian constitution declare that, “in case of loss of confidence the people
may recall the elected representatives.” If the people or state councils lose a confidence on
members of the HOF, they may recall them. To satisfy the interest of the state council or
the NNP whom they are representing, they may compromise over the interest of the
Federal government.

126 Art 39(1). Of course there are counter arguments. According to Art 39 (1), it is the
Nations, Nationalities and Peoples (not states as such) that are granted with this right to
self-determination including the right to secession. And this latter right could only be
realized by undergoing all the stringent procedures provided under Art 39 (4).
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branches are controlled by two competing political parties, it would be a
challenge for the executive branch to discharge its day to day activities. The
nature of political tension that is discussed here is different. Tensions that
could be envisaged between the HOPRs and HOF are different ones.

In Ethiopia, there are more than 80 nations, nationalities and peoples.
Among these more than 60 percent are found in the SNNP Regional State and
a political party that has a possibility of winning the majority votes in this
State may have the a chance to control more seats in the HOF.**” On the other
hand, members of the HOPRs are directly elected by the Ethiopian people and
a political party that wins elections in Amhara and Oromiya regions has a
chance of establishing government across the country.*®® The vote that is
obtained in these two regional states may be adequate to take the majority
seats in the legislative organ. The presence of two different party dominations
in the HOPR as well as in the HOF thus may create tensions between the two
houses.

When the HOF and the HOPRs are controlled by two different political
parties, it would be very difficult for the political party that has established a
government to exercise its day to day functions without securing the consent
of the HOF. A law enacted by the governing political party may be rejected by
the HOF if the latter is not persuaded with policy and program of the
government. Such political tensions could be very dangerous and may lead
into chaos.

127 See http://www.hofethiopia.gov.et/web/guest/nation-nationality [Last accessed on March
13, 2012]. The number of representatives that the SNN&P Regional State has is greater
than the sum of the two populace Regional States ( Amhara and Oromiya) have. By the
2010 election, SNN&P Region has been represented by 51 representatives out of a total of
137 seats, but those two populace Regions are represented by 48 members ( both of them
by equal 24 representatives). If the SNNP Regional State could get the coalition, for
example other Regional States, it would control the majority in the HOF.

128 See http://www.ethemb.se/ee_eth_election2010.htm [last accessed on March 13, 2012]. In
the 2010 Ethiopian elections out of 547 seats in the parliament, Oromiya (178) and
Amhara (138) regional states comprised of 316 seats and this is more than enough to
establish a government.
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Conclusion

Constitutional adjudication is a proper way of settling disputes. It is
important to balance power between different branches of government. It
helps to control the legislative and executive branches of government. There
are different models of constitutional adjudication in different countries and
there is no specific model that is uniformly applicable throughout all
constitutional systems. Centralized, decentralized, hybrid and special political
council models of constitutional adjudication are among the varieties.
Constitutional adjudication may not achieve its best objectives unless
adjudicators are free from the influence of legislative and executive branches
of government. To attain or meet the objectives of constitutional adjudication
it is necessary that to ensure the independence and impartiality of
constitutional adjudicators.

In this piece, an attempt is made to compare the arrangement of the
constitutional adjudicators of three federal jurisdictions focusing on issues of
independence and impartiality. Compared to German and South African
constitutional adjudicators, the Ethiopian constitutional adjudicator (the HOF)
is not established in a way that ensures independence and impartiality from
both the legislative and executive branches of government. Not only its
organization as the Upper House of the parliament, the way the members of
the HOF are elected defies the internationally accepted standards values of
independence and impartiality. For the last four election periods, no single
member of the HOF has been elected directly by the people. State councils
sent their representatives either from the members of state councils or among
the chief executives of states. State councils could also elect representatives
among chief executives of the Federal government (from the members of
Council of Ministers).

The independence of the HOF will be questionable if its members are
elected from both the Federal and regional states’ official figures. Officials
may intend to achieve the political ends and interests of their own
government. As shown in detail, the HOF could be under the indirect
influence of both the executive and legislative branches of the government.



Bahir Dar University Journal of Law Vol.3, No.1 (2012) 109

The election of members of the HOF from the Federal and state
government politicians would further impair the perception of the public. The
public may assume that the HOF is a partial body and it may not have trust
and confidence in its activities. The active participation of the Federal and
state government politicians in the floor of the HOF could further weaken its
Image as an impartial actor particularly when politically sensitive issues are
under discussion.

The principle of natural justice would not have a place if representatives of
the HOF could decide on cases in which they have a vested interest. Attaining
fair and impartial trial in such circumstances is very much questionable.
Further, as members of the HOF are political representatives of the different
Ethiopian nations, nationalities and peoples, it will be difficult to handle
politically sensitive questions in an impartial and independent manner.

The possibility for political tensions is also there if the Upper and the
Lower Houses of the parliament are controlled by two different competing
political parties. In such an event, it would be difficult for a government to
exercise its day to day activities and to enact laws.
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Abstract
The International Criminal Court (ICC) was set up by virtue of the Rome Statute to
prosecute and punish core crimes — genocide, crimes against humanity, war crimes
and crimes of aggression. The ICC has jurisdiction over such crimes in States Parties
to the Rome Statute, and other States whose situation is referred to it by the Security
Council. To date, the ICC has opened 18 cases in 8 situations which are all from
Africa. As a result, some African leaders complained that the ICC has unfairly
targeted Africans and described the Court as “a Court of Western countries.” The
African Union has also referred the ICC as an impediment to peace, and has
eventually called African ICC member States for non-cooperation with the Court.
This article thus explores the relationship between the ICC and Africa, and examines
some criticisms of the Court in the exercise of its jurisdiction in Africa.

Key Terms: ICC, Africa, States Parties, the Rome Statute, core crimes,
human rights, contribution, cooperation, confrontation

1. Introduction

On 17 July 1998, the International Criminal Court (hereinafter ICC) was
founded with potentially worldwide jurisdiction pursuant to the Rome Statute.
At the time of drafting and adoption of the Statute at the Rome conference,
African States played a pivotal role in shaping and supporting the creation of
the ICC. As can be seen later, the support of the Court by African States was
further expressed in terms of ratification. Several African countries are parties
to the Rome Statute.

The Rome Statute has granted the ICC jurisdiction over genocide, crimes
against humanity, war crimes and the crimes of aggression. To date, 18 cases
in 8 situations have been brought before the ICC from Uganda, the
Democratic Republic of Congo, the Central African Republic, Mali, Sudan,

* LLB (Addis Ababa University), LLM and MPhil (University of Oslo), Lecturer, Bahir Dar
University School of Law. The author thanks Worku Yaze, the Editor-in-Chief of this Journal,
and the other two anonymous assessors for their constructive comments on an earlier draft
version of this article.
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Libya, Kenya and Cote d’Ivoire.® All the cases have been from African
countries. As a result, the Court has been accused of ‘exclusively’ targeting
Africans and losing its impartiality in the continent. In particular, following
the issuance of arrest warrant for the sitting president of Sudan — Al Bashir,
some African leaders have said that the ICC is a “mechanism of neo-
colonialist policy used by the West against free and independent countries.”
In this regard, the African Union (AU) has also expressed its deep concern
over arrest warrants, and undertaken initiatives that undermine the Court,
including calling for non-cooperation by AU members States in the arrest of
President Al Bashir.? It now appears that the relationship between the ICC and
Africa is somewhat strained.

This being so, this article intends to explore the underlying reasons for
current coarse relationship between the ICC and Africa, and examine some of
the major criticisms launched against the Court in this regard. The article
proceeds as follows. Section 2 focuses on the creation of the ICC and on its
mandates. This involves an overview of the birth and structure of the ICC, and
examination of issues related to jurisdiction and the principle of
complementarity. Section 3 explores what African States have contributed to

! The Prosecutor v.Thomas Lubanga Dyilo, The Prosecutor v. Germain Katanga, The
Prosecutor v. Bosco Ntaganda, The Prosecutor v. Callixte Mbarushimana, The Prosecutor
v. Sylvestre Mudacumura, The Prosecutor v. Mathieu Ngudjolo Chui from Democratic
Republic of Congo; The Prosecutor v. Jean-Pierre Bemba Gombo from Central African
Republic; The Prosecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo and Dominic
Ongwen from Uganda; The Prosecutor v. Ahmad Muhammad Harun ("Ahmad Harun")
and Ali Muhammad Ali Abd-Al-Rahman ("Ali Kushayb™), The Prosecutor v. Omar Hassan
Ahmad Al Bashir, The Prosecutor v. Bahar Idriss Abu Garda, The Prosecutor v. Abdallah
Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus, The Prosecutor v. Abdel
Raheem Muhammad Hussein from Sudan; The Prosecutor v. William Samoei Ruto and
Joshua Arap Sang, The Prosecutor v. Uhuru Muigai Kenyatta from Kenya; The Prosecutor
v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi from Libya; and The Prosecutor v.
Laurent Gbagbo, The Prosecutor v. Simone Gbagbo from Céte d'lvoire,
available at: http://www.icc-cpi.int/EN_Menus/icc/Pages/default.aspx, (last accessed on 23
April 2013)

2 The International Criminal Court (the ICC) Issues Bashir arrest warrant (5" March, 2009),
available at:  http://www.aljazeera.com/news/africa/2009/03/20093412473776936.html,
(accessed on 23 April 2013)

3 Assembly of the AU, Assembly/AU/Dec.296 (XV), Kampala, 27 July 2010, paras 5, 8 and 9
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the creation and advancement of the ICC, how African States have cooperated
with the Court, and why their relationship with the Court turned out to be
contentious. It also briefly discusses the reaction of Africa to the works of the
Court in the Continent. In the last section, some concluding remarks follow.

2. The ICC at a Glance

2.1 The Birth of ICC

In the aftermath of World War I, the international community had faced
two important concerns: 1) how to ensure the respect of human dignity in the
future, and 2) how to deal with the holocaust. Regarding the first concern, the
international community attempted to ensure the respect of human dignity and
worth of human being by setting human rights standards as a common
universal value system. These human rights standards have been embodied in
the international human rights instruments, which in turn have marked the end
of the exclusive States’ jurisdiction over human rights issues. International
human rights instruments have, therefore, internationalized human rights
standards, and made them the concern of international community as a whole.

As a reaction to the second concern, the international community
established the International Military Tribunals in Nuremberg (IMT,
hereinafter Nuremberg Tribunal) and the International Military Tribunal for
the Far East (IMTF, hereinafter Tokyo Tribunal) by virtue of London Charter
on August 8, 1945 and Special Proclamation on January 19, 1946
respectively.* The Nuremberg and Tokyo tribunals were created to punish the
perpetrators of World War Il (German and Japanese officials) for crimes
against peace, crimes against humanity and war crimes.’

* Robert Cryer et al, An Introduction to International Criminal Law and Procedure,
Cambridge University Press, 2007, pp. 93& 95. These tribunals were a response to the
overwhelming horrors of the Nazi genocide in Europe and the Japanese crimes perpetrated
during the wartime occupation of large parts of many South East Asian nations.

5 Simi Singh, ‘The Future of International Criminal Law: the International Criminal Court’,
Touro International Law Review, 2000, p. 2
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The prosecution and punishment of the major Nazi and Japanese
criminals sparked a flame of hope for a new system of international criminal
justice.® However, in spite of the hope that trials after World War 11 would set
a precedent for others, there was no early successor to the Nuremberg and
Tokyo Tribunals to prosecute international crimes at the international level.
Put differently, the international community was unable to transform the
flame of hope into a lasting institution i.e. permanent international criminal
court.

Concomitantly, the Cold War gave rise to massive crimes in Europe,
Latin America, and Asia; Africa was still under the rule of colonialism and
apartheid.” Sadly, the Security Council failed to address those atrocities
through post-conflict justice mechanisms, for some States and commentators
questioned if it had a power to set up tribunals within the scope of its mandate
under Chapter VII of the UN Charter.® The Security Council did not act in
pursuit of post conflict justice between 1948 and 1992. In effect, the world
had to wait for almost half a century since Nuremberg and had to witness two
genocide instances — first in the former Yugoslavia, and then in Rwanda — to
create the ad hoc tribunals for Yugoslavia and Rwanda.’

In response to the two conflicts during 1990s (the Yugoslav wars of
dissolution and the Rwandan genocide), the United Nations revived the idea
of international criminal tribunals. In the end, the Security Council established
two ad hoc international criminal tribunals to try perpetrators of the atrocities
in the former Yugoslavia'® and Rwanda'!. Furthermore, the Security Council

®1d

" Luis Moreno-Ocampo, preface, in Jose Doria, Hans-Peter Gasser and M. Cherif Bassiouni
(eds.), The Legal Regime of International Criminal Law, IHL series, Martinus Nijhoff
publishers, 2009, p. xv

& M. Cherif Bassiouni, ‘Perspectives on International Criminal Justice’, Virginia Journal of

. International Law, Vol.50:2, 2010, 272
Id

10Statute of the International Criminal Tribunal for the Former Yugoslavia, S.C. Res. 827,

U.N. SCOR, 48th Sess., 3217th mtg., U.N. Doc. S/RES/827 (May 25, 1993) [hereinafter
ICTY Statute].
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has subsequently created mixed model tribunals for Sierra Leone, Kosovo,
Timor-Leste, Cambodia, Boshia and Herzegovinian, and Lebanon.*?

The overall successes of the Yugoslavia and Rwanda Tribunals
contributed to the emergence of the International Criminal Court even if the
two ad hoc tribunals were limited both temporally and geographically to the
conflicts in the former Yugoslavia and Rwanda respectively.'® Indeed, the
wish for a permanent court to judge the most heinous crimes in humanity had
been repeatedly expressed throughout history, starting in 1872, and was
manifested in the Nuremberg and Tokyo tribunals after World War 11 and the
ad hoc tribunals of Rwanda (the "ICTR") and Yugoslavia (the "ICTY") in the
1990s.

The question of a permanent international criminal court came back on to
the United Nations’ agenda and was taken up by the International Law
Commission (ILC) in 1989. The International Law Commission responded by
producing the draft Statute of the International Criminal Court. In the summer
of 1998, over 160 countries met in Rome to negotiate the draft Statute of the
ICC that would establish a permanent international criminal court. After five
weeks of intense negotiations, the final text of the Statute (hereinafter the
Rome Statute) was adopted by a vote of 120 to 7 (USA, Libya, Israel, Iraq,

1 Statute of the International Tribunal for Rwanda, S.C. Res. 955, U.N. SCOR, 49th Sess.,
3453d mtg., U.N. Doc. S/RES/955 (Nov. 8, 1994) [hereinafter ICTR Statute].

12 M. cherif Bassiouni, supra note 8, P. 272

13 Antonio Cassese, International Criminal Law, Oxford University Press, 2003, P.34.

4 Gustave Moynier, one of the founders of the International Committee of the Red Cross,
presented a proposal to the International Committee of the Red Cross calling for the
establishment by treaty of an international tribunal to enforce laws of war and other
humanitarian norms on 3 January 1872. Until Moynier suggested a permanent court,
almost all trials for violations of the laws of war were by ad hoc tribunals constituted by
one of the belligerents — usually the victor — rather than by ordinary courts or by an
international criminal court. He did not think that it was appropriate to leave judicial
remedies to the belligerents because, no matter how well respected the judges were, they
would at any moment be subjected to pressure.

5 Anna Triponel & Stephen Pearson, ‘African States and the International Criminal Court, A

Silent Revolution in International Criminal Law’, Journal of Law and Social Challenges,
Vol.12, 2010, p. 66
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China, Qatar, Yemen) with 21 abstentions.’® In 1998, the international
community finally created the International Criminal Court (the ICC) to try
perpetrators of the most heinous crimes. The establishment of the ICC marked
a major advance in international criminal justice. Its creation represents a
great step forward in the march towards universal human rights and rule of
law, and signifies international efforts to replace impunity with
accountability.'’

Article 126 of the Rome Statute requires sixty ratifications or accessions
for entry into force. Accordingly, the Rome Statute entered into force on 1
July 2002 upon the fulfillment of the required sixtieth ratification. The Rome
Statute not only establishes a new judicial institution to investigate and try
international offences, but also sets out a new code of international criminal
law. Thus, the adoption of the Rome Statute is seen as one of the most
important developments in international criminal law.

2.2 Structure

The ICC is structurally not part of the United Nations, rather an
independent judicial institution endowed with an international legal
personality. However, the framers of the Rome Statute wished the Court to
maintain a cooperative relationship with the United Nations through an
agreement so as to assert the authority of the Security Council (acting under
Chapter VII of the UN Charter) over issues concerned with case referral to the
Court, and international peace and security.*®

The ICC consists of a judicial, prosecutorial and administrative (registry)
branch. According to article 34 of the Rome Statute, the Court is composed of
four organs: the Presidency, the judicial Divisions, the Office of the

16 lias Bantekas and Susan Nash, International Criminal Law, 2" edition, Cavendish

publishing, 2003, P.376.

17 Triponel & Pearson, supra note 15, P.66

18 Bantekas and Nash, supra note 16, p. 376. See also the Rome Statute of the International
Criminal Court, document A/CONF.183/9, 1998, Articles 2, 4 and 13(b) [Hereinafter, the
Rome Statute].
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Prosecutor and the Registry. The judicial Divisions consist of eighteen
fulltime judges organized into the Pre-Trial Division, the Trial Division, and
the Appeals Division. Judges are nominated by Assembly of States Parties®
and elected for a non-renewable nine years by secret ballot requiring a two
thirds majority of the States present and voting.?> Under article 36 (3) of the
Rome Statute, there is a requirement that judges must be fluent in at least one
of the official languages of the Court and is required to have a high moral
character, impartiality and integrity. Article 36(3) also requires judges to have
competence in criminal law or in relevant areas of international law such as
international human rights law and international humanitarian law.

The Presidency is composed of three judges of the Court - the president
and two vice-presidents - and elected by the judges from among their number,
for a term of three years.”* The Presidency is responsible for the overall
administration of the Court, with the exception of the Office of the Prosecutor,
and for specific functions assigned to the Presidency in accordance with the
Statute.?

The Office of Prosecutor is the other part of the ICC. As described under
article 42 of the Rome Statute, the prosecutorial branch is responsible for
receiving and examining referrals and information on crimes within the
jurisdiction of the Court, and for investigation and prosecution. The
Prosecutor as outlined under article 42(2) of the Rome Statute has full
authority over the management and administration of the Office, and is
assisted by one or more Deputy Prosecutors. The Prosecutor and Deputy
Prosecutors are elected from different nationalities by the Assembly of States
Parties for a nine year non-renewable term. Both the Prosecutor and the
Deputy Prosecutors are to be persons “of high moral character” with

Yas per article 112 of Rome Statute, Assembly of States consist one representative from each
nation who is a party to the Rome Statute, although other nations that have signed the
Statute can be observers in the Assembly. The Assembly of States, albeit not an official
organ of the court, is still an important unit of the ICC.

2% The Rome Statute, supra note 18, Article 36(6) and (9) ().

2L |bid Article 38
22 Id
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“extensive, practical experience” in criminal prosecutions. In order to preserve
the independence of the Office, the Rome Statute under article 42(5) prohibits
the Prosecutor and a Deputy Prosecutor from engaging in any activity which
is likely to interfere with his/her prosecutorial functions or to affect
confidence in his/her independence. None of them can participate in any
matter in which their impartiality might reasonably be doubted on any ground.
Besides, article 42(1) of the Rome Statute in its last sentence states that a
member of the Office should not seek or act on instructions from any external
source.

The other organ of the Court is the Registry which is responsible for the
non-judicial aspects of the administration and servicing of the Court.?
Registry is headed by the Registrar who is described in the Rome Statute as a
principal administrative officer of the Court.?*

2.3 Jurisdiction and the Principle of Complementarity

Article 5(1) of the Rome Statute has granted the Court jurisdiction over
the most serious crimes of international concern: genocide, crimes against
humanity, war crimes and crimes of aggression. Regarding Crimes of
aggression, the Court cannot however exercise jurisdiction until an
amendment to the Rome Statute is made to define crime of aggression and set
out preconditions for the ICC to take jurisdiction.® For the time being, the

23 Rome Statute, supra note 18, Article 43
24
Id

2 Ibid, Article 5(2), Article 121 and 123. The first Review Conference of the Rome Statute
was held in Kampala, Uganda on 12 June 2010. After a week of high-level discussions on
the impact of the Rome Statute to date, ICC States Parties came to an agreement regarding
amendments to the Rome Statute pertaining to the crime of aggression. They provided a
definition for the crime of aggression which criminalizes the use of armed force by one
State against another and carried out in contravention to the United Nations Charter. On
this basis individuals responsible for unlawful acts of war may be subject to prosecution
before the ICC. The Review Conference determined that the Court will not be able to
exercise jurisdiction until 30 states have ratified the new amendment. In addition, states
parties will have to make a positive decision to activate the jurisdiction after 1 January
2017.
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ICC is thus limited to jurisdiction over crime of genocide, crimes against
humanity and war crimes which are defined in detail from article 6 — 8 of the
Rome Statute. But the Court can only try such crimes committed on or after
July 1, 2002 — jurisdiction ratione temporis (article 11(1) of the Rome
Statute).?

International agreements are capable of binding only contracting States,
and they do not bind third parties without their consent.?” Being multilateral
treaty, the Rome Statute has created obligations on States Parties. Thus, the
ICC is granted the power to exercise jurisdiction over crimes committed in
States Parties, even when perpetrated by nationals from States which are not
parties to the Rome Statute. However, the jurisdiction of the Court may also
be extended to crimes committed in non-States Parties if they accept
jurisdiction of the Court with respect to the crimes in question, or if a situation
is referred to the Prosecutor by the Security Council by virtue of article 13(b)
of the Rome Statute. As per Article 12(1) a State Party to the Statute is subject
to the automatic jurisdiction of the Court, whereas non-State Parties (where a
crime takes place or the State of the perpetrator’s nationality) can accept ICC
jurisdiction with regard to a specific case or situation by lodging a declaration
to that effect.”®

According to article 13 of the Rome Statute, the Court may exercise its
jurisdiction when a situation is referred to the Prosecutor by a State Party, in
instances where a situation is referred to the Prosecutor by the Security
Council, or in instances where the Prosecutor initiates an investigation of a
particular crime within the jurisdiction of the Court. Acting under the terms of
Chapter VII of the United Nations Charter®®, the Security Council may refer a
situation to the Prosecutor of the ICC. In order for the Security Council to act

28 As indicated under Article 11(2) of the Rome Statute, with regard to a State that becomes a
Party to the Statute after its entry into force, the ICC may exercise its jurisdiction only with
respect to crimes committed after the entry into force of the Statute for that State, unless that
State has made a declaration.

2" The 1969 Vienna Convention on the Law of Treaties, 1969, Article 34

28 Rome Statute, supra note 18, Article 12 (3)

29 The United Nations Charter, 1945, Article 39-51
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under Chapter VII, the specific situation must be a threat to the international
peace, or a breach of peace, or an act of aggression. In that case, no State
consent is required.

In relation to Prosecutor’s independent power of referral, different
mechanisms are set in place under article 15 of the Rome Statute to
counterbalance the possible abuse of such power. For example, the said article
of the Statute provides a judicial guarantee that such a power will be exercised
in a neutral and non-politically motivated manner. Once the Prosecutor
receives information about the occurrence of crimes of international concern,
the Prosecutor has to make an assessment whether there is a reasonable basis
for continuing with an investigation.

In his/her assessment, the Prosecutor must determine whether there is "a
reasonable basis to believe that a crime within the jurisdiction of the Court has
been or is being committed”, whether the case is admissible and whether the
proceeding is in the interest of justice.®® If the Prosecutor determines a
reasonable basis exists based on the assessment, he/she has to submit a request
for the authorization to investigate to the Pre-Trial Division. Then the Pre-
Trial Division will independently determine whether a reasonable basis exists
to carry on an investigation. No investigation by the Prosecutor will be
conducted if the Pre-Trial Division determines that no reasonable basis exists.
The Prosecutor must, therefore, obtain the authorization of the Pre-Trial
Division before commencing an investigation into a situation. By contrast, in
the case of referral of a situation by the Security Council or a State, the
Prosecutor is not required to request the Pr-Trial Division for the authorization
of investigation.

The other issue which needs to be discussed in connection with
jurisdiction is the principle of complementarity. The term complementarity is
defined nowhere in the Rome Statute. But Article 1 of the Statute states that
the Court shall “be a permanent institution and shall have the power to

The Rome Statute, supra note 18, Article 53. The procedures for investigation and
prosecution such as ensuring the properness of the case for the Court in terms of evidence
and jurisdiction, and the inability or unwillingness of a national court to try the case have
the effect of restricting the power of the Prosecutor.



The Relationship between the International Criminal Court and Africa 120

exercise its jurisdiction over persons for the most serious crimes of
international concern ... and shall be complementary to national criminal
jurisdictions.” In the Preamble of the Statute, it is also stated that the ICC is
“complementary to the national criminal jurisdictions.”** Complementarity is
understood as a principle that priority must be given to trials for international
crimes at national level rather than at the ICC.% The principle is embodied in
the Rome Statute not only for respect of the primary jurisdiction of States but
also for practical considerations of efficiency and effectiveness, since States
will generally have the best access to evidence and witnesses and the
resources to carry out proceedings.>® Regarding the principle, it is said:
The ICC s intended to supplement the domestic punishment of
international violations, rather than supplant domestic enforcement of
international norms. The complementarity principle is intended to
preserve the ICC’s power over irresponsible States that refuse to
prosecute those who commit heinous international crimes. It balances that
supranational power against the sovereign right of States to prosecute
their own nationals without external interference.®*

The ICC is created to complement national courts in a way which gives
priority to national courts, where a State with jurisdiction wants to prosecute.
The ICC is only one way to prosecute crimes of international concern and it
may not in all circumstances be the best one. As described under article 17(1)
of the Rome Statute, the Court will be able to exercise jurisdiction over a case
only if a State with jurisdiction is unwilling® or unable® to genuinely

31 The Rome Statute, supra note 18, para. 10

2. Andrew Clapham, lIssues of Complexity, Complicity and Complementarity: from the
Nuremberg Trials to dawn of the New International Criminal Court in Philippe Sands
(ed.), From Nuremberg to The Hague: the Future of International Criminal justice,
Cambridge University Press, 2003, p.63.

33 Cryer, supra note 4, P.127

3% Mohamed M. El Zeidy, The principle of Comeplementarity in the International Criminal
Law: Origin, Development and Practice, Martinus Nijhoff Publishers, 2008, p.158.

% As per 17(2) of the Rome Statute, a State may be considered as ‘unwilling’ when: (i) in fact
the national authorities have undertaken proceedings for the purpose of shielding the
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prosecute. Thus, the Court is a court of last resort. The drafters of the Rome
Statute have given the first bite of prosecution to national courts. According to
Antonio Cassese, there are two underlying reasons for this approach. First, the
drafters saw a practical ground: if the Court were a court of first resort, it
would be flooded with cases from all over the world which they considered it
inappropriate.®” Secondly, the drafters were perhaps intended to respect State
sovereignty as much as possible.*®

3. The Relationship between the ICC and Africa

As we will discuss below in detail, Africa has undeniably contributed a lot
to the establishment and advancement of the ICC. The continent has also
cooperated with the Court by enacting national legislation for the
implementation of the Rome Statute, and referring situations. Regardless of
these earlier contributions and cooperation, recent developments in African
countries reveal that the ICC has faced serious limitations in winning the
hearts and minds of Africa leaders. In fact, the relationship between the Court
and Africa has become weak and coarse. In this section, we will analyze what
the relationship between Africa and the ICC has looked like since the creation
of the Court, and discuss the underlying reasons for their current contentious
relationship.

person concerned from criminal responsibility; or (ii); there has been an “unjustified delay’
in the proceedings showing that in fact the authorities do not intend to bring the person
concerned to justice; or (iii) the proceedings are not being conducted independently or
impartially or in any case a manner of showing the intent to bring the person to justice.

% As per 17(3) of the Rome Statute, a State is ‘unable’ when, due to a total or substantial
collapse or unavailability of judicial system, it is not in a position: (i) to detain the accused
or to have him surrendered by the authorities or bodies that hold him in custody; or (ii) to
collect the necessary evidence; or (iii) to carry out criminal proceedings.

37 Cassese, supra note 13, p 351. The Court, having a limited number of judges and limited
financial resources and infrastructure, would be unable to cope with a broad range of

cases.
38
Id
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3.1 Contributions

After the Rwanda and Yugoslav Tribunals, the international community
has provided the strongest support for the idea that a permanent international
criminal court is desirable and practical. Like other regions Africa showed a
very positive gesture towards the creation of permanent international criminal
court. In this respect, during the Rome negotiations for the creation of the
ICC, the representative of the then Organization of African Unity (OAU)
remarked that Africa has a special interest in the establishment of the ICC, for
its people had for centuries endured human rights atrocities such as slavery,
colonial wars and other horrific acts of war and violence which continue to
exist despite the continent’s post-colonial phase.*® In particular, the vivid
memories of the Rwandan horrendous genocide strengthened the
determination of Africa to support the idea of permanent international
criminal court that would prosecute and punish perpetrators of such heinous
crimes in the future.*°

The participation of Africa in discussions regarding the creation of an
International Criminal Court (ICC) begun as early as 1993 when the
International Law Commission presented a draft ICC statute to the United
Nations General Assembly for consideration.** The delegations of South
Africa, Senegal, Lesotho, Malawi, and Tanzania were among African
countries present in the 1993 discussions.*?

After the presentation of the draft statute by the International Law
Commission in 1993, different ICC related activities were carried out in
Africa to make a meaningful impact on the outcome of negotiations. For

97, Waluwa, Legal advisor of the OAU Secretariat Statement at the 6" plenary, 17 June
1998; Official Records of the United Nations Diplomatic Conference of Plenipotentiaries
on the establishment of an International Criminal Court, UN Doc A/CONF 183/13/(Vol.

I1) 104, 115-118 Para 116.
40 Id

*LCoalition for the International Criminal Court (CICC), Africa and the International Criminal
Court, available at: http://www.iccnow.org/documents/Africa_and_the ICC.pdf, (accessed

20 June, 2013)
24
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instance, in September 1997, experts of Southern African Development
Community (SADC) met and provided impetus for a continent-wide
consultation process on the creation of the Court.*® The participants agreed on
a set of principles which included a number of far-reaching suggestions .** The
SADC principles were embodied in the Dakar Declaration for establishment
of the ICC. In February 1998, the Council of Ministers of the Organization of
African Unity took note of the Dakar Declaration and called on all OAU
member States to support the creation of the Court.*

In July 1998, 47 African Countries attended the Rome Conference for the
drafting of the Statute; many of these countries were members of the Like-
Minded Group that pushed for adoption of the final Statute.*® The African
delegates participating in the conference considerably contributed to the
outcome of negotiations, for they had two guiding documents: the SADC
principles and the Dakar Declaration.*’ Finally, the vast majority of African
Countries voted in favor of adopting the Rome Statute and establishing the
ICC.

After the adoption of the Rome Statute, an African country, Senegal,
became the first country in the world to ratify the Rome Statute on 2 February

3 Max Du Plessis, The International Criminal Court that Africa wants, Institute for Security
Studies, Remata iNathi Printing, 2010, p.6.

44Ibid, The SADC principles include: the ICC should have automatic jurisdiction over
genocide, crimes against humanity and war crimes; the court should have an independent
prosecutor with power to initiate proceedings proprio motu; there should be full
cooperation of all states with the court at all stages of the proceedings; and stable and
adequate financial resources should be provided for the ICC and states should be
prohibited from making reservations to the statute.

45 Plessis, supra note 43, p.7. The resolution of the Council of Ministers of the OAU was later
adopted by the OAU summit of heads of state and government in Burkina Faso in June
1998. Dakar Declaration was the result of an African conference in favor of the
establishment of the ICC.

%8 Coalition for International Criminal Court, supra note 41. Members of Like-minded Group
were countries from all regions of the world which were committed to a Court
independent from UN Security Council control, staffed by an independent prosecutor, and
with inherent jurisdiction over the core crimes of genocide, crimes against humanity and
war crimes.

" \bid
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1999.*® This can obviously make Africa’s early support to the ICC clear.
Moreover, there are 120 countries currently parties to the Rome Statute and of
which Africa comprises 33 member States, the largest regional bloc in the
Assembly of States Parties.*® This also illustrates that Africa is the major
support base of the ICC. Besides, Assembly of States Parties elected some
African legal experts to serve as judges and prosecutor of the ICC; and Africa
is thus well represented in the ICC.*

Apart from African States’ robust backing for the Court, many African
non-governmental organizations and civil societies made a significant
contribution to the emergence and advancement of the ICC through domestic
advocacy and joining the Coalition for an International Criminal Court
(CICC) which comprises activists from different parts of the world.*

Another measure of commitment to the ICC is noticeable from the
response of a few African States to the United States efforts of encouraging
States to enter into bilateral immunity agreements (non-surrender agreement)

* The Rome Statute of the International Criminal Court, Plans for International Criminal
Court gather momentum, available at: http://untreaty.un.org/cod/icc/general/court.htm,
(accessed on 4 April, 2013)

49 Nanjala Nyabola, ‘Does the ICC have an African problem?’, 28 March 2012, Al Jazeera,
available at :
http://www.aljazeera.com/indepth/opinion/2012/03/20123278226218587.html, (accessed
on 4 April, 2013)

%0 At time of writing of this article, Africans out of eighteen judges of the ICC are: Sanji
Mmasenono Monageng of Botswana (first vice president of the Court), Akua Kuenyehia
of Ghana, Joyce Aluoch of Kenya, and Chile Eboe-Osuji of Nigeria. Fatoumata Dembele
Diarra (Mali) is continuing in office to complete their trials, in accordance with article
36(10) of the Rome Statute. The Office of Prosecutor is also headed by the Prosecutor,
Mrs. Fatou Bensouda of the Gambia. In addition, Medard Rwelamira, a citizen of South
Africa and Tanzanian by birth was the first director of the secretariat of the Assembly
States Parties, before his untimely passing in 2006.

5t Plessis, supra note 43, P.20. The CICC has actively been engaged in various activities for
creation and support of the ICC, such as lobbying for the adoption of the Rome Statute,
campaigning for swift achievement of the minimum ratifications of the Statute, and
supporting for the draft of ancillary legal instruments such as the ICC’s Rule of
Procedures and Evidence.
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whereby States agreed not to send United States citizens for trial at the 1CC.>
Such an agreement conspicuously undermines the works of the ICC. Although
United States extracted such agreements from more than 60 mostly poor
countries under pressure, a few African countries such as Kenya, Mali,
Namibia, Niger, South Africa and Tanzania refused to sign an agreement.>®
Thus, Africa has been actively involved in the creation and advancement of
the ICC ranging from shaping the creation of the Court to expressing its
commitment to the ICC by a few African countries irrespective of the
American pressure.

3.2 Cooperation

Prior to 1998, the focus of the international community was on the issues
of the establishment of the permanent international criminal court and the
importance of ending impunity. After the ICC came into being and through
the passage of time, the focus of attention turned into some practical issues
like whether the ICC would be able to operate effectively so as to meet its
noble mission.> The ICC does not have its own police force or law
enforcement agency with powers to arrest, to search and seize evidentiary
materials or to execute other orders of the Court. The Court cannot itself
implement its decisions such as an arrest warrant or execution of sentence in

52 Ibid, P. 9. The US has negotiated bilateral agreements with other States, some of them
parties to the Statute, others not, which provide that no nationals, current or former
officials, or military personnel of either party may be surrendered or transferred by the
other State to the ICC for any purpose. The US refer to Article 98(2) of the Rome Statute
as the basis for these agreements, maintaining that the 1ICC will not be able to request a
State to surrender a US national to the Court, once that State has entered into such an
agreement with the US. The agreements will of course only be effective in preventing the
Court from making such a request if they are in truth compatible with the Statute. Non-
surrender agreements are usually linked with other area of cooperation such as granting
aid. US threatened South Africa to cut military aid, as the latter was not signed such
agreement with the US.

53 |bid p.10.

>* The mission of the ICC is, through prosecution and punishment, to put an end to impunity
for the perpetrators of the most serious crimes of concern to the international community,
and thus to contribute to the prevention of such crimes.
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cases of conviction on the territory of a State. As a result, the success of the
ICC heavily depends on the level of cooperation secured from states and
intergovernmental organizations. In this regard, the former president of the
Court described:
[T]he Rome Statute is a two pillar system: a judicial pillar represented by
the Court, and an enforcement pillar represented by the States, which
undertook a legal obligation to cooperate with the Court through the
Rome Statute. Cooperation is the inter-play between these two pillars,
shown clearly by the fact that the Court requires the States to play their
part in order for the system created by the Statute to work.>

Thus, the issue of cooperation is at the core of the Rome Statute. In
accordance with article 86 of the Rome Statute, States Parties are under a
general obligation to co-operate with the Court in its investigation and
prosecutions of the core crimes. More specifically, the Statute obliges States
Parties to cooperate with the Court in various ways such as arresting and
surrendering suspects, investigating and collecting evidence, protecting
witnesses, extending privileges and immunities to ICC officials.>®

From the moment that the Rome Statute became binding on States in
question, some African member States to the Rome Statute have cooperated
with the Court at least in two ways: self-referral of situations, and enactment
of national legislation for the implementation of the Rome Statute. Regarding
self-referral, the governments of Uganda, Democratic Republic of Congo,
Central African Republic and Mali have referred their respective situations to
the ICC. Besides, the Democratic Republic of Congo set an example in terms
of cooperation regarding enforcement in dealing with the arrest warrants
issued against Thomas Lubanga Dyilo, Germain Katanga and Mathieu

> Silyana Arbina (ICC Registrar), ‘No Peace without Justice, Roundtable on Implementing
Legislation’, (July 17, 2009), available at : http://www.icc-
cpi.int/NR/rdonlyres/9EA855BC-A495-40AA-B5F8-
92F44E08D695/280578/StatementRegistar2.pdf, (accessed 4 April, 2013)

% The Rome Statute, supra note 18, articles 87-102
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Ngudjolo Chui.>” A number of African cases before the ICC may signify the
African commitment to justice for the most serious crimes.

Upon the entry into force of the Rome Statute, several State Parties have
been considering national legislation to enable them not only to surrender
suspects to the new Court, but also to assert jurisdiction over various
categories of individuals accused of genocide, crimes against humanity and
war crimes.”® Accordingly, some African ICC member States such as Burkina
Faso, Central African Republic, Kenya, Senegal, South Africa, and Uganda
have enacted comprehensive ICC implementing legislation, although other
States have passed legislation implementing some aspects of the Rome
Statute, and draft implementing legislation is pending in others.”® The
enactment of national legislation to implement the Rome Statute does not only
demonstrate to the Court the extent to which these countries are able and
willing to conduct national criminal trials for heinous international crimes, but
also reflects those States’ acceptance of international criminal law as agreed
upon by world leaders in the Rome Statute.®

As described under article 87(7) of the Statute, if a State Party fails to
cooperate, and if such non-cooperation prevents the Court from exercising its
functions and powers under this Statute, “the Court may make a finding to that
effect and refer the matter to the Assembly of States Parties or, where the
Security Council referred the matter to the Court, to the Security Council.”
The consequences of non-cooperation will be decided by Assembly of States
Parties or the Security Council as the case may be.

> Eugenebakama, State Cooperation: the weak link of the ICC, (14 June 2010), available at:
http://www.coalitionfortheicc.org/blog/?p=588&langswitch_lang=en/, (accessed on 4 April,
2013)
>8 Sands, supra note 32, p.64
Human Rights Watch, Briefing Paper on Recent Setbacks in Africa Regarding the
International Criminal Court November 2010 p.14
60 Triponel & Pearson, supra note 15, pp.69-70
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3.3 Confrontation

From the foregoing discussion, we can squeeze that Africa played a
significant and constructive role before, during and after the creation of the
Court. However, through time in particular following the indictment of
President Al Bashir for commission of the core crimes, the early positive
attitudes and constructive support of Africa seem to be turning into a growing
trend of contention. Thus, it appears that Africa changes its position towards
the ICC from cooperation to confrontation. The confrontation revolves around
the ICC’s perceived prioritization of Africa over other regions, its selection of
cases, the potential effect of prosecutions on peace processes and U.S.
position on the ICC. Now let us turn to points of controversies between the
ICC and Africa.

3.3.1 ICC’s Focus on African States

As discussed above, Article 13 of the Rome Statute outlines that the
Prosecutor can initiate an investigation on the basis of a referral from any
State Party, Security Council, or his/her proprio motu power on the basis of
information on crimes within the jurisdiction of the Court received from
individuals or organizations. To date, 18 cases in 8 situations have been
brought before the ICC. The governments of four countries (all parties to the
Statute) - Uganda, the Democratic Republic of Congo, the Central African
Republic and Mali have referred situations occurring on their territories to the
prosecutor. The United Nations Security Council has referred two situations to
prosecutor: the situation in Darfur, Sudan and the situation in Libya — both
non-States Parties. Two more situations (situation in Kenya and situation in
Cote d’Ivoire) have been opened by the prosecutor for investigation upon the
authorization of Pre-Trial Division. After a thorough analysis of available
information, the ICC Prosecutor has opened and is conducting investigations
in all of the above-mentioned situations.

The above facts reveal that all situations under ICC investigations to date
are in Africa. So far, no investigation into situation of a country from other
region has been conducted by the Prosecutor of the ICC.%! Put differently, the

1 n May 16, 2013, Comoros has referred the action of Israeli troops in boarding the flotilla
headed to Gaza on 31 May 2010 to the International Criminal Court. The ICC
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work of the ICC is so far limited to African countries. Thus, the work of the
ICC raises a number of questions. Why does the ICC target Africans? Does
the Court have African problems only? Are there not victims of conflict in
other regions? To deal with these questions, let us explore the position of
African countries, and reaction of the Court and its proponents.

Many African leaders are currently unhappy with the functioning of the

Court as it has merely focused on Africa, and for it has not shared the
concerns of African countries. In this regard, the former chairperson of the
AU Commission, Jean Ping, complained that it is “unfair that all those
situations referred to the ICC so far were African”, and “it seems that Africa
has become a laboratory to test the new international law.”® In more or less
similar terms, in 2009 Benin’s President Boni Yayi said that “we have the
feeling that this Court [ICC] is chasing Africa.”®  Similarly, Rwandan
president Paul Kagami portrayed the ICC as “a new form of imperialism that
seeks to undermine people from poor African countries, and other powerless
countries in terms of economic development and politics.”® Others have
further criticized that the Prosecutor has unfairly focused on Africa in
investigation due to geopolitical pressure either out of a desire to avoid

Prosecutor has announced that she is opening a preliminary examination of the situation
and it now remains to be seen whether this will lead to a proper investigation and perhaps
even charges being brought by the ICC against Israeli troops or officials. Israel, of course,
is not a party to the Statute of the ICC, but this does not itself mean that the ICC cannot
exercise jurisdiction over Israeli nationals or officials. Comoros is a party to the Statute
and the main vessel on which the Israeli actions took place, the Mavi Marmara, was
registered in Comoros. Under Article 12(2) of the ICC Statute, the Court may exercise
jurisdiction not only to nationals of State’s party to the ICC statute but also, crucially,
where: the State on the territory of which the conduct in question occurred or, if the crime
was committed on board a vessel or aircraft, the State of registration of that vessel or
aircraft is a party to the Statute. See also, ‘Court between A Rock and a Hard Place:
Comoros Refers Israel’s Raid on Gaza Flotilla to the ICC’, 16 May 2013, available at:
http://www.dipublico.com.ar/english/court-between-a-rock-and-a-hard-place-comoros-
refers-israels-raid-on-gaza-flotilla-to-the-icc/, (accessed 20 June, 2013).

%2 \World Reaction-Bashir Arrest, 4 March 2009, BBC, available at:
http://news.bbc.co.uk/2/hi/africa/7923797.stm, ( accessed on 4 April, 2013)

63 M. Tostevin, ‘Putting Africa on Trial’, 25 January, 2009, available at:
http://blogs.reuters.com/africanews/2009/01/25/putting-africa-on-trial/, (accessed on 4
May, 2013)

64 AFP, Rwanda’s Paul Kagami says ICC targeting poor African countries, July 31, 2008
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confrontation with major powers or as a tool of western foreign policy.® In
2013, a Uhuru Kenyatta voter described the ICC to the New York Times as “a
tool of Western countries to manipulate undeveloped countries.”®

The displeasure of Africa with ICC has once again appeared clear at the
recent African Union summit held on 26-27 May, 2013. At the conclusion of
the AU summit in the press conference, Hailemariam Desalegn, AU chairman
and Prime Minster of Ethiopia, said: “African leaders have come to a
consensus that the ICC process conducted in Africa has a flaw. The intention
was to avoid any kind of impunity..., but now the process has degenerated to
some kind of race-hunting.”®’ Thus, the ICC has been accused of ‘exclusively’
targeting Africans, and being a mere tool for western countries.

Against those criticisms, the current prosecutor of the ICC, Fatou
Bensouda, has contended that seeking justice for victims on the continent is
hardly evidence of discrimination.?® According to Bensouda, the Court has not
targeted Africans, instead simply sought justice for victims of crimes against
humanity, including African victims. She further pointed out that “all of the
victims in our cases in Africa are African victims, and they are the ones who
are suffering these crimes.”®® She contends that the Court is protecting
Africans rather than targeting them. The Coalition for the International
Criminal Court (CICC) also argued that the ICC is not unfairly focusing on

65 Steve Odero, The Politics of International Criminal Justice: the ICC’s Arrest Warrant for
Al Bashir and the African Union’s Neo-Colonial Conspirator Thesis, unpublished, p. 156.

66 Analyst Questions ICC’s Intense Focus on Africa, April 3, 20013, available at:
http://www.voanews.com/content/icc-focus-on-africa-questioned/1633694.html, (accessed
on 3 April, 2013), Uhuru Kenyatta is indicted for crimes committed following 2007 Kenya
national election crisis.

87 African Union accuses ICC of ‘hunting' Africans (27 May, 2013), available at :
http://www.bbc.co.uk/news/world-africa-22681894/, (accessed on 2 June, 2013)

%8 David Bosco, ‘Why is the International Criminal Court picking only on Africa?’, March
29, 2013, available at: http://articles.washingtonpost.com/2013-03-
29/opinions/38117212_1_international-criminal-court-african-union-central-african-
republic, (accessed on 3 April, 2013). Fatou Mensouda, a Gambian, was elected in
December 2011 as a prosecutor of the ICC, and expected to repair the rift between the

Court and Africa.
69 Iq
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Africa, rather fighting against impunity all over the world.” It is thus argued
that the ICC has targeted impunity, not African individual leaders.

One commentator has given three explanations why the ICC seems to be
targeting Africa. First, since a number of African countries still remain
conflict-prone, and since the ICC primarily focuses on situations of armed
conflict, those countries have obviously been areas of interest for the Court.”
Secondly, since a number of African Countries chose to join the Rome
Statute, the ICC has got broad jurisdiction over potential crimes committed on
their territory.”® Thirdly, the Security Council has given the ICC more room to
operate in Africa by referring two situations of non-States Parties: Sudan and
Libya.

In addition to the above explanations, the fact that the national legal
systems in Africa are weak has also allowed the ICC to assert its jurisdiction
under the principle of complementarity. The ICC as court of last resort
assumes jurisdiction over core crimes only when national courts fail to try
perpetrators of heinous crimes. Failure to prosecute by national courts allows
the ICC to exercise its mandate. In addition to this, the usage of self-referral
by some African governments has given the ICC a chance to intervene in
African countries. However, some critics argue that those States have been
manipulated into making State referrals so as to build the profile of the ICC."

But still one may wonder why the ICC has not gone into other areas of
conflict in which it has jurisdiction such as Afghanistan, Syria, Colombia,
Iraq, Georgia and Sri Lanka.”* Besides, why Security Council has not acted
even handedly in respect of international criminal justice — willing to send
African situations of non-States Parties to the ICC, but unwilling to send
similarly deserving situations in respect of Israel, Chechnya and Syria to the

"% Africa and the International Criminal Court, available at:
http://www.iccnow.org/documents/Africa_and_the ICC.pdf, (accessed on 3 April, 2013).

s Bosco, supra note 68

2|4

"3 Africa and the International Criminal Court: mending Fences, Avocats Sans Frontieres,
July 2012, p.8

" Africa and the International Criminal Court, supra note 70
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Court.”® At this juncture, it is important to note that the ICC could have
opened investigations outside of Africa; and the Security Council could also
have referred the situations of non-States Parties to the Court, including the
situations of Gaza-Israel and Syria.”

As described above, the Prosecutor has contended that the ICC is seeking
justice for victims of crimes of international concerns. But, a related question
Is what kind of court has stood up for victims in Africa, but has failed to do so
for victims of conflict in other regions. In this connection, it is ironically
asked that: “aren’t there also victims in Afghanistan; aren’t there also victims
in Colombia, in Georgia, and other places?”’" An international court which is
standing up for victims should stand up for victims in Africa as well as in
other places of the world. There are, therefore, justified concerns of selectivity
and partiality in relation to the prosecution of international crimes of concern
in Africa, and referrals by the Security Council.

In sum, we can argue that there has been uneven application of
international criminal justice — an intense focus on Africa. The ICC may not
prosecute leaders of powerful States, or even those States they protect. This
being so, Africa seems to have some aversion and to lose confidence in the
ability of the Court to deliver a kind of protection in an equitable way as it
was designed. However, the danger of this argument is that it shields African
dictators and their followers who seek reasons to delay or resist being held
responsible under universally applicable standards of justice. Indeed, some
African leaders have sought to exploit unevenness of the application of justice

"> The UN Security Council has faced immense criticism of impartiality; the Council was at
the center of the process that referred the Situations of Sudan and Libya to the ICC. The
majority of its permanent members (US, China and Russia) are not a party to the Rome
Statute. It is unlikely for the Security Council to refer the Gaza-Israel situation to the ICC.
If the case is brought to the attention of the Court, it will be vetoed by US.

® Human Rights Activists reported that Israel committed human rights abuses in Gaza in
November 2012; and similarly, there has been huge humanitarian crisis in Syria since
2011. The death toll in Syria soared to 100,000 people.

" Africa and in the International Criminal Court, supra note 70
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to undercut accountability by presenting the ICC as a new form of imperialism
that should not be supported.’

Irrespective of the selectivity and partiality, no one dares to argue that all
indicted individuals before the ICC are in clean hands. In fact, most of them
have heartlessly messed around with their own people. Thus, they hardly
deserve the kind of protection that some African leaders are hoping to provide
by shielding Africans from prosecution at the ICC. For that matter, they do
not even deserve to be imprisoned in a luxurious prison cell in The Hague
while their victims were languished in torturing centers and finally killed.
Indeed, this should not be construed to imply the perpetrators of core crimes
do not have human rights. Rather, this is simply to mean that they must have
been put in prison cell of the respective country in which they would have
been put had their national court been able or willing to prosecute them.

3.3.2 The Peace versus Justice Debate

The other point of confrontation between the ICC and Africa relates to the
arrest warrant for Sudanese president Omar Al Bashir. On 31 March 2005, as
per article 13 of the Rome Statute, the UN Security Council adopted
Resolution 1593 to refer the situation in Darfur, Sudan to the ICC by using its
discretion for the first time. Following the referral, the Pre-Trial Division of
the ICC issued arrest warrants for four Sudanese officials, including the sitting
president of Sudan - Omar Al Bashir for war crimes, crime against humanity
and genocide.”

The issuance of the arrest warrant for President Al Bashir received
ambivalent responses among different countries, organizations and groups.

"8 Human Rights Watch, supra note 59, p.7

7 The ICC Pre-Trial Division I, ‘Warrant of Arrest for Omar Hassan Ahmad Al Basher’,
March 4, 2009. See also ICC Press Release, “Warrants of Arrest for the Minister of State
for Humanitarian Affairs of Sudan, and a Leader of the Militia/Janjaweed,” May 2, 2007.
The ICC issued arrest warrants for the former interior minister Ahmad Harun, and for an
alleged former Janjaweed leader in Darfur Ali Kushayb in May 2007 for war crimes and
crimes against humanity. In May 2009, ICC issued a summons to Abu Garda for war
crimes.
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For example, many human rights organizations and civil societies have
praised the arrest warrant as a crucial step against impunity. While France,
Germany, Canada, the United Kingdom, Denmark and the European Union
called on Sudan to cooperate, some Arab and Africa leaders, Russia and China
expressed their opposition to the arrest warrant.?® Regional organizations such
as the African Union (AU), the Arab League, the Community of Sahel-
Saharan States (CEN-SAD), and the Organization of the Islamic Conference
(OIC) have further criticized the ICC and called on the UN Security Council
for deferral of prosecution by invoking article 16 of the Rome Statute.®
Article 16 gives the Security Council the exclusive power to defer the ICC
investigations and prosecutions for security for one renewable year. For better
or worse, the Security Council has failed to act on the request of deferral.

In 2009, the African Union construed the arrest warrant for Al Bashir as a
serious threat to the ongoing peace efforts in the Sudan, and consequently
directed all African ICC member States to withhold cooperation from the
Court in respect of the arrest and surrender of Al Bashir.®* One year later at its
July summit in Kampala, the African Union once again called on African ICC
members States not to cooperate in the arrest of President Al Bashir, and

80 Alexis Arieff et al, International Criminal Court Cases in Africa: Status and Policy Issues,
Congressional Research Service RL 34665, 2011, p.14.

81 bid p.16; Article 16 of the Rome Statute states: “No investigation or prosecution may be
commenced or proceeded with under this Statute for a period of 12 months after the
Security Council, in a resolution adopted under Chapter VII of the Charter of the United
Nations, has requested the Court to that effect; that request may be renewed by the
Council under the same conditions.” Since the deferral has not been made by the Security
Council, the AU presented a proposal for an amendment to article 16 giving the General
Assembly the authority to defer an investigation should the Security Council fails to act on
such request within six months.

82 Assembly of the African Union, “Decision on the Meeting of African States Parties to the
Rome Statute of the International Criminal Court (ICC),” Assembly/AU/Dec.245 (XIII),
Sirte, July 3, 2009, para. 10. Since issuing of the arrest warrant for him, Al Basher
travelled to non-States parties to the ICC (Egypt, Libya, Ethiopia, Zimbabwe, Qatar, Saudi
Arabia and China), and States Parties (Chad, Kenya, and Djibouti). However, Botswana,
the only AU member, indicated that it intends to enforce the warrants.
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rejected the opening of an ICC liaison office in Addis Ababa.®® The crux of
criticism against the arrest warrant is that the ICC has risked prolonging the
violence or endangered fragile peace processes by prosecuting active
participants in ongoing conflict or recently settled conflicts.?* In this regard,
Jean Ping, the former chairperson of the AU Commission, stated:

The AU'’s position is that we support the fight against impunity; we cannot

let crime perpetrators go unpunished. But we say that peace and justice

should not collide, that the need for justice should not override the need
for peace.

Africa’s position seems that the search for justice should be pursued in a
way that does not jeopardize efforts aimed at promoting lasting peace. The
dilemma between peace and justice appears in the course of the exercise of the
ICC’s mandate. Such dilemma has been particularly prominent in connection
with Sudan, Libya, Uganda and Kenya. For example in Uganda, critics
criticized the ICC for partly contributing to the unsuccessful Juba Peace talks
between the Ugandan government and the Lord Resistance Army when it
issued arrest warrants for the latter rebel leaders.®® Similarly, in Kenya,
concerns persist that ICC prosecution could destabilize the fragile political
truce that has underpinned the post 2007 government of national unity.®® In
Sudan too, the concern is that the attempt to prosecute Al Bashir in Sudan
could complicate the peace processes in Darfur. Such concern was reinforced
when the Sudanese government responded to the ICC arrest warrant for the
President by expelling aid agencies and threatening peacekeeping troops and
non-governmental organizations.?’

83 Assembly of the African Union, “Decision on the Progress Report of the Commission on
the Implementation of Decision Assembly/AU/Dec.270 (XIV) on the Second Ministerial
Meeting on the Rome Statute of the International Criminal Court (ICC),”
Assembly/AU/Dec.296 (XV), Kampala, July 27, 2010, paras. 5, 8 and 9

4 ‘Communique of the 142 meeting of the Peace and Security Council’ African Union,
2008.

8 Africa and the International Criminal Court, supra note 70, p.10

% Arieff et al, supra note 80, p.29
87 |4
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Supporters of the ICC, on the other hand, argue that the ICC will contribute
to Africa’s long term peace and stability. In respect of the arrest warrant for
Al Bashir, France’s representative in Security Council stated that there was no
contradiction between justice and peace, but that combating impunity was a
condition for lasting peace.88 The arrest warrant for Al Bashir may, it is
argued, open up new opportunities to secure peace in Darfur by putting some
pressure on actors on the conflict.2 On the contrary, the argument goes a lack
of accountability for human rights violations will threaten future stability.

To conclude, the peace versus justice issue has become a source of tenuous
relationship between Africa and the ICC. While critics argue that the work of
the ICC is undermining rather than assisting African efforts to solve its
problems, others still contend that the ICC prosecution is a preferred
approach, if not a panacea for the malady of impunity. In fact, peace and
justice are not always conflicting, rather reinforcing imperatives. But, the
question is: which should be compromised in case of conflict between them.
Should we make peace at the price of justice? Sometimes, it may be self-
defeating if we apply international justice without a careful consideration of
political realities of the conflict area. For instance, from a conflict resolution
perspective, the arrest warrant for Al Bashir is ill-timed and seen as
provocative and carried out in disregard to the objective of sustainable peace
in Sudan.® Leaders who have committed core crimes against their own people
may fight to death, for they have found their exile options substantially
diminished since the creation of ICC. Hence, in cases where the ICC
prosecution sparks or aggravates conflicts, it may be very important to
postpone the prosecution by invoking article 16 of the Rome Statute. The
Security Council has the power to defer investigation or prosecution in a
resolution adopted under Chapter V11 of the Charter of the United Nations.

88 Sudan’s president ‘will face justice’; ‘Power does not provide Immunity’, ICC prosecutor
stresses in Security Council, Security Council 6230™ Meeting, Security Council SC/9804,
(2009), p.2

8 Arieff et al, supra note 80, p.29

% Odero, supra note 65, p.153
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3.3.3 The U.S. Position on the ICC

The United States, along with other members of Security Council referred
the situations of non-States Parties (Sudan and Libya) to the ICC, is not a
party to the Rome Statute. The Clinton Administration signed the Statute on
31 December 2001, but failed to submit it to the Senate for ratification, as the
administration faced objections.” According to Article 18 of the Vienna
Convention of the Law of Treaties (hereinafter VCLT), a signatory State may
not “defeat the object and purpose of a treaty prior to its entry into force”
unless it has made clear its intention not to become a party to the treaty. That
Is to say signature imposes an obligation on a signatory State. In order to
avoid the obligation under Article 18 of the VCLT, the United States made
clear its intention not to ratify the Statute in a communication to the United
Nations Secretariat on 6 May 2002.%

United States has allegedly committed gross human rights violations in
various areas such as Abu Ghraib and Guantanamo Bay following the
campaign of war on terror. Since United States is not a party to the Rome
Statute, the ICC cannot open investigation for the alleged crimes unless the
Security Council (the only body to subject non-party state to the Court’s
jurisdiction) refers the situations. Unfortunately, referral by the Security
Council has zero possibility due to the veto power of the United States. This is
the other reason that Africa has become cynical to the application of
international justice even-handedly.

Apart from renouncing any obligation under the Rome Statute, the United
States further took two hostile measures to the ICC: concluding bilateral
immunity agreements and enacting the American Service Members Protection
Act. As described under article 98(2) of the Rome Statute, the ICC cannot
proceed with a request for surrender if such request requires the requested
State to act contrary to its international obligations. Simply put, the ICC is
barred from asking for surrender of persons from a State Party that would

% Arieff et al, supra note 80, p.3
%2 Cryer, supra note 4, p.140



The Relationship between the International Criminal Court and Africa 138

require it to act contrary to its international obligations. As discussed in
section 3.1, the United States concluded bilateral agreements (also referred as
Article 98 agreements) with most States Parties to exempt United States
citizens from possible surrender to the ICC.% In Africa alone, 42 countries
concluded the bilateral agreement with the United States; 26 of them are
parties to the Rome Statute.*® Each party to the bilateral agreement promises
that it will not surrender citizens of the other party to the ICC.

Besides, in 2002, the United States enacted a piece of national legislation
to preclude cooperation with the ICC. This legislation is referred as the
American Service Members Protection Act (also known as the Hague
Invasion Act) that provides for a mechanism of penalizing any country that
hands over a United States national to the ICC, including military force.” The
Act also prohibits the United States government from providing material
assistance to the ICC in its investigation, arrests, detentions, extraditions, or
prosecution.*®

Both the bilateral immunity agreement and the American Service
Members Protection Act undermine the uniform application of international
justice, and the principle of equality of sovereign States as outlined in the
preamble and article 2 (1) of the United Nations Charter. They also reinforce
the position of Africa that the ICC is being used “as a whip by former colonial
masters to discipline weaker and poor developing countries in impoverished
continents such as Africa.”®’

% Arieff et al, supra note 80, p.3

%% |bid, pp. 31-32

% us Congress Passes Anti-ICC Hague Invasion Act, Coalition for the International Criminal
Court, Press Release, 26 July 2002, available at:
http://www.iccnow.org/documents/07.26.02 ASPthruCongress.pdf (accessed 3 April,
2013).

% Arieff et al, supra note 80, p.3. The American Service Members Protection Act provides
exceptions: Nothing in this title shall prohibit the United States from rendering assistance
to international efforts to bring to justice to Saddam Hussein, Slobodan Milosevic, Osama
bin Laden, other members of Al Qaeda, leaders of Islamic Jihad, and other foreign
nationals accused of genocide, war crimes or crimes against humanity.

o Odero, supra note 65, p.158
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3.4 Africa’s Move to break the Impasse

In the foregoing discussion, we have explored politics of the international
criminal justice or the reasons why Africa has a coarse relationship to the ICC.
At this juncture, we briefly touch upon the reactions of Africa to the works of
the Court in the continent. As pointed out earlier, the Security Council failed
to act on the African Union’s request for a deferral of prosecution regarding
Al Bashir by virtue of article 16 of the Rome Statute. In response to failure of
the Security Council, the African Union presented a proposal for an
amendment to article 16 of the Rome Statute in a manner that it can give the
General Assembly the authority to defer an investigation if the Security
Council fails to act on such a request within six months.*® The proposed
amendment to the provision however doesn’t succeed.

As discussed, in relation to referral of the situations of non-States Parties
to the ICC, the Security Council has faced criticism regarding its impartiality.
In this connection, the African Union has called for the reservation of a
permanent seat in the Security Council for Africa with veto power so that the
continent can be protected from the perceived neocolonialist tendencies of
present composition of the Council.*® This demand is also improbable to
happen.

The other reaction of Africa pertains to the proposed criminal jurisdiction
of African Court of Justice and Human Rights (hereinafter the African Court).
Against the background of the tension between the ICC and Africa, some
suggested that it may be time for Africa to develop its own criminal court
which could handle the cases of violence without the ICC being involved.'®

In fact, African Union has indicated its intention to expand the
jurisdiction of the African Court to include prosecutions of individuals for
genocide, war crimes and crimes against humanity. To that end, a draft

% Plessis, supra note 43, p.2

% Ibid p.159

00Analyst Questions ICC’s Intense Focus on Africa, available at:
http://www.voanews.com/content/icc-focus-on-africa-questioned/1633694.html (accessed 3
April, 2013)
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protocol for the proposed criminal jurisdiction of the African Court has been
finalized and recommended to the Africa Union Assembly for adoption.'®
Although, the African Union received a proposal to expand the statute of the
African Court to include jurisdiction over crimes of international concern, it
has not yet decided on the proposal.

The recent tension between the ICC, the Security Council and African
States no doubt had some influence on the move of Africa to give African
Court jurisdiction over international crimes. However, the drafters of the
protocol have given reasons other than anti-ICC sentiment for process of
expanding the jurisdiction of the African Court. According to them, the
reasons are: 1) African Union’s work on the misuse of the principle of
universal jurisdiction; ii) the challenges with Senegal’s impending prosecution
of the former president of Chad, Hissene Habre; iii) the need to give effect to
article 25(5) of the African Charter on Democracy, Elections and Governance,
which requires African Union to formulate a new international crime of
‘unconstitutional changes of government.’*%? In their view, these are thus the
reasons which have motivated the process of expanding the African Court to
include jurisdiction over core crimes. However, considering the recent
displeasure of African Union with the ICC, the reasons may not be
convincing.

4. Concluding remarks

It is clear from the entire discussion that Africa has played a major role for
establishment as well as advancement of the ICC. The contribution of Africa
to the Court can be expressed in terms of its active participation in the Rome
negotiation, ratification of the Rome Statute, the participation of African civil
societies in CICC, Africans involvement in assuming high position in the

108\ jax Du. Plessis, Implications of the AU Decision to give the African Court Jurisdiction
over International Crimes, Institute for Security Studies, Paper 235, 2012, p.5.

1%2p0n Deya, ‘Worth the Waite: Pushing for the African Court to Exercise Jurisdiction for
International Crimes’, International Criminal Justice, Open space Issue 2, February 2012,
p.1
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Court, self-referrals, and drafting national legislation for implementation of
the Rome Statute.

However, regardless of Africa’s contribution and cooperation with the
ICC, the relationship between the Court and Africa has increasingly escalated
into the trend of animosity due to the perceived prioritization of prosecution,
selection of cases, the dichotomy between peace and justice, and the U.S.
position on the Court. Undeniably, all cases brought before the ICC are so far
from Africa. The Court has not gone anywhere outside Africa to open
investigations. This makes African governments believe that the Court has
exclusively targeted Africa countries. Yet others argue that human rights
abuses in Africa are the most serious in the world; and thus the gravity of
abuses is certainly a legitimate criterion for selection of cases. Still we may
find similarly serious situations outside Africa, but are not brought before the
ICC. To bridge the gulf between the ICC and Africa, the Court needs to play
an impartial role in conducting investigation in all jurisdictions in which core
crimes are alleged to have been committed. The Court also needs to have
genuine communication and understanding with African governments and
Africa Union in relation to the Court’s investigatory and prosecutorial
strategies. Otherwise, the current coarse relationship may in the long run
affect seriously the works of the ICC in the continent, and may thus lead to an
isolation of the Court from the region.

The other point of controversy between the ICC and Africa revolves
around the dilemma between peace and justice. The issue was surfaced when
the ICC issued the arrest warrant for Al Bashir. Similar concern was voiced
with regard to the arrest warrant for President Mohammed Gaddafi when he
refused to cede power. In some instances, the aims of peace and justice may
conflict. In such instances, if we stick to prosecution to do justice, the conflict
may be intensified. In such a case, before we pick prosecution as an automatic
solution, we need to even-handedly consider the political realities of the
conflict areas. Thus, the Security Council has, as mandated, to defer
prosecution for one renewable year if it thinks that prosecution may be a
threat to peace and order as per chapter VII of the UN Charter.
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The African Union is now on the road towards actualizing regional
criminal court by expanding the jurisdiction of African Court of Justice and
Human Rights over core crimes. This gesture seems the extension of anti-ICC
sentiment. Creating additional venues for accountability is positive in
principle. However, there are several legal and practical challenges that the
African Union should give a thought. Instead of attempting to create regional
criminal courts with all its possible challenges, it would be wise for African
governments to strengthen the national courts. As a court of last resort, the
ICC would not have operated in Africa to such magnitude had national courts
been able or willing to genuinely prosecute perpetrators of core crimes.

To conclude, although the relationship between the ICC and Africa
continues to be tenuous, it is important for Africa Union, African
governments, the Security Council and the ICC to fight against impunity and
to make peace as well. They must also ensure that perpetrators should not
shield themselves from the ICC prosecution by using the strained relationship.
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Some Remarks on the Anomalies in the Ethiopian Tax Legislative Process
Kinfe Micheal Yilma*

‘If you want to know where the apathy is, you are probably sitting on it.’
Florynce Kennedy, “Color Me Flo: My Hard Life and Good
Times”, 1976

Opening

Ignorance of the legislative process on the part of legal academics has been
a cause for concern for so long. Several decades back, an American writer
rebuked lawyers’ reluctance, not just for researching the subject, but for
taking far less effort to understand it." He had even capitalized the ‘disturbing’
state of the ignorance by epitomizing it as ‘deliberate ignorance’.” This
concern is still lingering in the academic sphere and bureaucracy six decades
after Moffat expressed his lament. A relatively recent survey has revealed the
very little attention paid both in the academic literature and in recurrent
technical assistance missions of global financial institutions to legislative
processes, especially to the tax legislative process in developing and
transitional economies.’

These sorts of problems are also rampant in Ethiopia. But, this might not be
that much surprising given the dearth of scholars in the field and the scant
literature on the subject in the country. There are flaws of various sorts
particularly in the tax legislative process.* This brief reflection seeks to put up

* LLB (Addis Ababa University), LLM (University of Oslo), Lecturer-in-Law, Hawassa
University College of Law and Governance. Some of the points raised in this piece were
initially discussed a couple of years ago with my colleagues Gosaye Ayele and Misganaw
Kifelew who instigated its later writing, for which | am grateful. An updated version of this
piece has also been presented recently on the Academic Forum of the Law School of
Hawassa University; the comments of my colleagues helped enriching this piece.

iMoffat, A., ‘The Legislative Process’, 24 Cornell Law Quarterly, (1938/39), P. 223.

Ibid.

® Gordon, R. and Thuronyi, V., Tax Legislative Process, in Thuronyi, V. (Ed.,), Tax Law
Design and Drafting, Kluwer Law International, (2000), P. 1.

* Note that though this piece singles out flaws from the tax legislative process, one can readily
wed out similar legislative problems in the legislative process of various parts of the
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examples of such problems upfront and asks why these problems are still left
to reign for nearly two decades after the Constitution of Federal Democratic
Republic of Ethiopia has been put in place. It questions why the meager
literature on the subject is still shying away from the problem. However, it
should be clear at the outset that this piece does not purport to offer a
conclusive analysis of the problems in this area and it doesn’t pretend to
forward comprehensive solutions. The piece is organized as follows. First, it
explains what is meant by “legislative process” in this context and then it goes
on to raise some anomalies. Finally it closes with some suggestions.

1. Tax Legislative Process: A Contextual Enunciation

The enunciation made by two writers on the subject-matter of tax
legislative process is partly befitting to the present discussion. As these writers
put it, tax legislative process is “the process of designing and drafting tax
legislation”.” In this context, the expression ‘tax legislative process’ is meant
to involve a series of legislative chores ranging from the initiation of
legislative proposals to the crafting of the tax legislation and the consequent
endorsement of the later by the pertinent law making body. It is all about the
procedure by which tax laws are made.®

In this sense, the tax legislative process involves various institutions as
well as experts of various disciplines. It, for instance, involves government
agencies or ministries that set new legislative proposals on the agenda. It
involves draft persons who would go through the toil of converting proposals
set by clients or sponsors into legally sound and effective legislation. More
importantly, it involves a body that deliberates on the draft bill- usually
parliament or any other legally entrusted organ of the government.

Ethiopian law. Also noteworthy is that this piece takes up only a few examples of the flaws
in the tax legislative process among the very many.

> Gordon and Thuronyi, supra note 3, P. 1.

® See generally, Simon, K., ‘Constitutional Implications of the Tax Legislative Process’, 10
Am. J. Tax Pol’y (1992), 235. See also, Graetz, M., ‘Reflections on the Tax Legislative
Process: Prelude to Reform’, Virginia Law Review, Vol. 58, No. 8, (1972), PP. 1395 et seq.
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The expression ‘tax legislative process’ should not however be confused
with ‘tax law making process’, at least for the purpose of this piece. Tax law
making’ essentially constitutes only the last phase of the legislative process —
the parliamentary deliberation and adoption of the draft bill. It does not
include all the preliminary procedures of designing, crafting and sometimes
the research process involved in the legislative continuum. This reflection
endeavors to address all the legislative process as a whole.

2. Major Anomalies

This section treats two broad themes concerning the tax legislative process
in Ethiopia. First, it addresses problems witnessed in relation to undesignated
tax powers under the FDRE Constitution. Secondly, it briefly addresses some
salient problems that exist in the area of concurrent tax powers.

A. Undesignated Tax Powers and Beyond

The FDRE Constitution categorizes taxation powers as follows: Federal
Power of Taxation (Art 96), State Power of Taxation (Art 97), Concurrent
Power of Taxation (Art 98) and ‘Undesignated Powers of Taxation (Art 99).
Some people commend the inclusion of the fourth category of taxation powers
for it may help avoiding the need to amend the Constitution — which normally
follows rigorous procedures— should introducing new varieties of taxes appear
necessary.

A closer look at of the current pieces of tax legislation in force in Ethiopia,
both at the Federal and State levels®, evinces considerable contradictions with

"Law making is described as the process during which an ‘idea of a law’ is transformed into a
law. Bogdanovskaia, The Legislative Bodies in the Law Making Process, Available at:
<http://www.nato.int/acad/fellow/97-99/bogdanovskaia.pdf.> Accessed on November 2012.
The Black’s Law Dictionary describes law making as “the process of making or enacting a
positive law in written form, according to some type of formal procedure, by a branch of
government constituted to perform this process.” See, Garner B., (Ed.,) Black’s Law
Dictionary, Ninth Edition, Thomson Reuters, (2009), P. 982 cum P. 966.

8 Owing to accessibility constraint, only the laws of the Southern Nations, Nationalities and
Peoples Regional State (hereafter SNNPR) and Oromia Regional State (hereafter ORS) are
considered in this piece.
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the revenue provisions of the Constitution. There are a good number of
taxation powers made undesignated under the Constitution that are being
exercised by either layers of the federal or regional governments unilaterally.
One such example is the power to tax income from winning of state lotteries
and other games of chance. In allocating the power to tax such incomes, the
Constitution explicitly provides about “national lotteries and other games of
chance”.” Local or state lotteries remain undesignated thus requiring the joint
decision of the two houses- the House of Federation and the House of
Peoples’ Representa‘tives.10

The word ‘national’ under Art 96(4) evidently connotes the wider
geographical scope and dimension of lotteries and other games of chance
thereby implying the possibility of having local or state-wide lotteries and
other games of chance. Despite such stipulation, the federal government has
already established a monopoly on all varieties of lotteries and games of
chance by issuing unilateral subordinate law. On top of its exclusive power to
undertake a range of lottery activities, the National Lottery Administration
reserves the right to issue permits to those who wish to undertake any lottery
activities."* This is just one instance, an example of an anomaly in the
Ethiopian tax legislative process. To this, there is another additional anomaly.
Some of the regional states in the country have provided in their respective
income tax laws stipulating that income from games of chance are within
State Taxation Power. For example one regional state has expressly put in its
income tax law income from games of chance as one item of Schedule D
income.*?

% See Art 96(4) of the FDRE Constitution, Proclamation No. 1/1995, Federal Negarit Gazeta,
1* year, No. 1.

10 As per Art 99, the House of the Federation and the House of Peoples’ Representatives shall,
in a joint session, determine by a two-thirds majority vote on the exercise of powers of
taxation which have not been specifically provided for in the Constitution.

1 See Arts 12 & 13 of National Lottery Administration Re-Establishment Council of Ministers
Regulation, Regulation No. 160/2009, Federal Negarit Gazeta, 15" year No. 21.

12 See, for instance, Art 33 of The Southern Nations, Nationalities and Peoples Regional State
Income Tax Proclamation, Proclamation No. 56/2003, Debub Negarit Gazeta, 8" year, No.
5.
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There are also other cases where the federal government appears to make
some inroads into the taxation powers of the states. Taxation pertaining
cooperative societies is a good case in point. Pursuant to Art 97(3), it is the
exclusive power of the states to levy and collect agricultural income taxes on
farmers incorporated in the form of cooperative associations. Most of the
regional states including the ORS and SNNPR have accordingly issued laws
that levy agricultural income taxes and rural land use fees.™®

But, the law that regulates the formation, operation and winding up of
cooperative societies is promulgated by the legislative body of the Federal
Government.** And, this federal law contains a provision that exempts
cooperative societies from payment of taxes on their profits.”*While states’
laws authorize levying taxes, this federal law is granting a legal grace to
societies. Consequently, this raises a number of troubling questions. One is:
what constitutes a tax power? Does not it include both the power to levy and,
where necessary, to exempt the tax subject from the tax burden?'® Of course it

Bgee, for instance, Oromia National Regional Government Proclamation to Amend Rural
Land Use Payment and Agricultural Income Tax of Oromia Regional State’s, Proclamation
No. 99/2005, Megeleta Oromia. See also The Southern Nations, Nationalities and Peoples
Regional Government Land Use Rent and Agricultural Activities Income Tax Proclamation,
Proclamation No. 4/1996, Debub Negarit Gazeta, 1" year, No. 5. The later proclamation has
been amended by Proclamation No. 63/2003, Proclamation No. 91/2005 and proclamation
No. 122/2008 with changes in the rates of the tax and land rents.

YCooperative Societies Proclamation, Proclamation No. 147/1998(as amended), Federal
Negarit Gazetta, 5" year, No. 27; yet, the competence of the federal government to issue
this law is debatable. There is no clear constitutional mandate authorizing the federal
government to issue law of cooperative societies. This is also evident from the absence of
any ‘enabling clause’ in the preamble of the Cooperative Societies Proclamation. After all,
failure to mention enabling law in many of the laws, both proclamations and regulations, is
commonplace in Ethiopia while it is one indispensable conventional rule of bill drafting.

B1bid, Art. 31(1(a)); by a passing remark it is interesting to note that the same sub-article
provides that members of societies shall pay dividend tax. However, the tax subjects of
Ethiopian dividend tax are only shareholders of Share and Private Limited Companies. See,
Income Tax Proclamation, Proclamation No. 286/2002, Federal Negarit Gazetta, 8" year,
No. 34, Art 34 (1).

*This point brings to mind a famous constitutional law case once entertained by the American
Supreme Court presided by the Chief Justice Marshall — McCulloch V. Maryland. In this
oft-cited case Justice Marshall is reported to have claimed that ‘the power to tax includes the
power to destroy.” The case was regarding a bank called ‘Bank of the United States’
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does! If it were possible for one level of government to erode the tax base of
the other layer of the government by granting whatever exemptions, it would
seriously undermine the revenue interest of the former. More importantly, it
would afoul against the cardinal principle of fiscal federalism-
intergovernmental tax immunity.

The intergovernmental tax immunity principle puts, among other things, a
limitation on both layers of government to refrain from intruding into the
exclusive tax domain of the other.” In our case, the exemption of cooperative
societies from paying tax by the above mentioned federal law constitutes
interference in the taxation power of the states. This is no less infringement of
the principle than taxing the property of the other layer of the government.
After all, capacity to grant exemption implicitly carries with it the capacity to
tax the same and hence the exemption granted by federal law jeopardizes the
tax immunity of the states.™®

Speaking of cooperative societies, the above-mentioned federal law,
whose constitutionality is at best questionable, categorizes cooperatives into
seven: namely, Agricultural Cooperative Societies, Housing Cooperative

established by federal government and had branches in different states including the state of
Maryland, a party in the case. While operating through its branch in Maryland, the latter
claimed to tax the branch merely because it is operating within its territory. The court ruled
that since the bank is incorporated under federal law and that since the state of Maryland is
well represented in the federal legislature, it is the power of the federal government to tax
the bank. See generally, Stone, G. et al, Constitutional Law, Little, Brown and Company,
(1986), PP. 41-61. See also Solomon, infra note 17, P. 152 (citing Mason A.T. and D.G.
Stephenson (1996), American Constitutional Law, 11" Ed., Prentice Hall, PP. 270-271. This
is probably a point of argument that any savvy person in favor of the exemption by the
federal government would raise. As far as what power of taxation comprises is concerned,
Solomon writes, albeit in a slightly different context, that ‘the power of taxation comprises
of two specific powers: the power to set a tax rate and the power to collect the tax paid’.
See, Solomon, infra note 17, P.140.

YFor a concise description of the principle; see, Solomon Nigussie, Fiscal Federalism in The
Ethiopian Ethnic Based Federal System, Wolf Legal Publishers, Revised Edition, (2008),
PP. 151-154.

'8strikingly, a cooperatives law of the SNNPR, issued in 2007, provides that cooperative
societies shall be exempted from profit taxes in line with the federal cooperatives law. Seg,
Art 41(1(1(a))) of a Proclamation to Provide for the Establishment of Cooperative Societies
in Southern Nation, Nationalities and Peoples Regional State, Proclamation No. 111/2007,
Debub Negarit Gazeta, 13" Year, No. 11.
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Societies, Industrial and Artisans Producers’ Cooperative Societies,
Consumers Cooperative Societies, Savings and Credit Cooperative Societies,
Fishery Cooperative Societies, Mining Cooperative Societies.® A cursory
reading of Art 97(3) in light of this categorization leads one to conclude that
the power of states is restricted to taxing only agricultural cooperatives, which
are indicated just as one type of cooperative societies under Art 2(1(a)) of the
cooperatives law. Put differently, states’ power of taxation is not applicable on
the other six types of societies. Accordingly, the power to tax those types of
societies has to be determined by the joint decision of the two houses as an
undesignated tax.

On the other hand, the agricultural income tax laws of some regions
provide otherwise broadening the subjects of such taxation in addition to
agricultural cooperatives. Art 6 of the SNNPR law, for instance, states that
income from agricultural activities or agricultural businesses are subject to
tax.?’ And, the law further defines ‘agricultural business’ to include a wide
variety of activities including fishery which is identified as separate activity of
fishery societies under cooperatives law.?*This oversteps the constitutional
taxation power of states, further exemplifying the flaw in the tax legislative
process.

Let us add one more case. This relates to Mining Income Tax law. In
assigning taxation powers on mineral extractions, the Constitution has opted
to make taxation on the basis of the classification of mining activities into
‘small scale’ and ‘large scale’ mining operations. Accordingly, taxation of the
former is within the exclusive powers of the states?” while the latter fall under

19 Art 2(1) of Cooperative Societies Proclamation, supra note 14.

0 The Southern Nations, Nationalities and Peoples Regional Government Land Use Rent and
Agricultural Activities Income Tax Proclamation, Proclamation No. 4/1996, Debub
Negarit Gazeta, " year, No. 5.

2L Art 2(5) defines ‘agricultural business’ as production of seasonal and annual crops, the

development of animals and fishery(sic) and their products, the development forestry and

wild lives and their products including the processing of such products in a way suitable
to consumers whether it is undertaken individually or by enterprises. [Emphasis Supplied]

FDRE Constitution, supra note 9, Art 97(8). Note that small scale mining operations are

not mentioned by name under Art 97(8) but they can readily be inferred from the

cumulative reading of Art 98(3) and Art 97(8) of the constitution.

22
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concurrent taxation powers.?® Nevertheless, the federal mining income tax law
is applicable both on large scale and small scale mining operations without
any distinction.®* This is an instance of usurpation of taxation power by the
Federal Government. By virtue of this proclamation, the taxation power of the
Federal Government not only applies to small scale mining operations but also
extends to unilateral exercise of such power against the concurrent taxation
power over large scale mining operations.

Perhaps, concurrent taxation power was not conceived during the
promulgation of this mining income tax law.?*Given this legal framework, it is
unlikely that the states have exercised their respective powers on small scale
mining operations. In the SNNPR, for instance, no law has been issued so far
and as a result such tax has never been collected.?

% |bid, Art 98(3).

A Proclamation To Provide for The Payment of Tax on Income From Mining Operations,
Proclamation No. 53/1993(as amended), Negarit Gazeta, 52" year, No. 43, Art 3 (1). This
proclamation, issued in accordance with the Transitional Government Charter, was
amended by Proclamation No. 23/1996 to equalize the tax rate on both small scale and
large scale mining operation to 35%. Note that a new mining income tax law has recently
been tabled to the HPR partly with a view to lower the tax rate on large scale mining
operations to 25%. See P71 ATPACAL: (1778,.63 AT°2HFTF AL PHAlAm- P, G AAC 190F HE
A7 e grcic ¢ 18 #rc 13700 Al dz 9 #7 2005 Available at <
http://www.ethiopianreporter.com/index.php/news/item/218.

»See below a discussion on the current state of concurrent power of taxation and the
problems therein.

?®One faces a more serious legislative confusion while reading the federal mineral operations
proclamation which provides that income tax to be paid by holders of artisanal and small
scale mining licenses shall be determined by the laws of the states. See, Art 65(2) of A
Proclamation to Promote for Sustainable Development of Mining Resources, Proclamation
No. 678/2010, Federal Negarit Gazeta, The law can be an evidence for the federal
government’s belated realization of the fact that states do have the constitutional power to
collect taxes on small scale mining operations. We cannot but hope that the newly tabled
mining income tax law at the federal parliament restricts itself to large-scale mining
operations, which still is a concurrent tax matter. In my recent conversation with tax officers
at the SNNPR Revenues and Customs Bureau | learned that they plan to issue a directive to
enable them collect the tax, yet relying on direction put forward in the above cited proviso
of federal mining law.
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B. The Issue of Concurrent Tax Powers: Constitutional Amendment or
Interpretation?

Issues concerning concurrent taxation powers under the FDRE
Constitution have remained controversial in the Ethiopian discourse of fiscal
federalism. This is one of the areas where one comes across a host of puzzling
questions. The problem primarily relates to the current practice of levy and
collection of taxes from concurrent sources. The Constitution under Art 98
generically stipulates that both the center and the states have the power to
jointly levy and collect taxes from sources designated therein. While this is
what the black letters of the Constitution provides, in the practice this is
reversed as the power of levy and collection is already assigned to the federal
government while states are only to claim their share from the proceeds. The
legal basis for delegated [sic] such levying and collecting taxes by the Federal
Government to the exclusion of regional states still remains too obscure.

Despite the scant literature on these issues, there are some contradictory
claims that are being aired from some writers on the subject. According to
some writers the practice follows the formal ‘constitutional amendment’ made
to the Constitution. Others attribute this prevalent practice to ‘constitutional
interpretation’ of concurrent power of taxation. There still others who express
their opinion basing on ‘amendment’ or ‘interpretation’ interchangeably while
legally speaking the two are disparate procedures. On this point, Solomon
Nigussie writes:

It is said[sic] that the Constitution has been amended whereby the
power is to the federal government. He continues to write that: ‘the
provision has been interpreted[sic] in such a way that those tax sources
listed under concurrent power have to be levied and collected by the
center but the proceeds are compulsorily shared with the states.?’

As it can readily be gleaned from this quote, the writer seems uncertain as
to what is the basis of the practice. He appears to be uncertain as whether it is

?’Solomon, supra note 17, P. 141; elsewhere in the different parts of his book he prefers to use
the term amendment than interpretation. See, for instance, pages 156(footnote number 156)
and 208(footnote number 1).
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attributable to constitutional interpretation or constitutional amendment.?® He
further writes (in footnote): “the amendment of the provision, rather the
interpretation, follows Art 9(1) of Proclamation No. 33/1993 which defined
the sharing of revenue between the central government and the regions during
the transitional period.”®® The limitation with this opinion is not just its
confusion of the two strikingly distinct procedures; it is also evasive in telling
us how either of the procedures could be the basis. If it is attributable to
interpretation, which organ proffered such an interpretation? Was it by the
House of Federation, or courts?*° No clear answer has been given to these and
other related questions.

In respect of the interpretation rationale, the 1992 law of revenue sharing
is cited as the basis. Yet, we are bound to question if this law could ever be
used to interpret a constitutional provision. As is well known, the 1992 law

%8 This has been observed, though in glimpse, in a review of the above cited book. See,
Taddese Lencho, Book Review, Journal of Ethiopian Law, Vol. XXIII, No. 2, (2009), PP.
190-191. In reading this interesting book review where the reviewer goes even to clarify
certain thorny points, one would notice how even the reviewer was not certain about what
has happened regarding the issue as he skipped his clarification on the point.

2% Solomon, supra note, 17, P. 141; the full text of Art 9(1) of the Proclamation to Define the

Sharing of Revenue between the Central Government and the National Self-Governments,
Proclamation No. 33/1992 reads as follows: “Central Government revenues and revenues
jointly owned by the Central Government and National/Regional Governments shall be
collected by the Central Government revenue collection organs. However, whenever
deemed necessary the collection of such revenue may be delegated to Regional
Governments. ”[Emphasis Supplied].
It is also instructive to cumulatively note Art. 8(4) of the same proclamation which
provides as: ‘The tax rates levied on types of taxes jointly owned by the Central
Government and Regional Governments shall be fixed by the Central Government.’
[Emphasis Supplied].

%0 The same questions may also be raised as far as the alleged ‘amendment’ is concerned. Has
the said amendment proposal been submitted to the relevant bodies as set forth under Art
105 of the Constitution? In this regard, one might claim that amendment to the text of
constitutions can happen informally through practices and custom without their being
formal amendment. This author insists that while such amendment might be held as valid
in certain exceptional circumstances, it could hardly justify random snatching of clear
constitutional power of taxation. It rather appears to have resulted from the lack of
entrenched constitutional culture. For more on informal constitutional amendment, see
Elkins, Z. et al, The Endurance of National Constitutions, Cambridge University Press,
(2009), P. 45 et seq.
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was issued before the ratification of the Constitution during the Transitional
Period and pursuant to the Transitional Period Charter.®* And, the Charter,
which was the ‘interim constitution’, was promulgated to serve as the supreme
law of the land for the duration of the Transitional Period.** Since the Charter
was meant to serve for a specified duration, it was a temporal statute. *
Normally, when a temporal law expires, all rules issued under such statute
will come to an end.** Accordingly, since the 1992 law had been issued
pursuant to that temporal law, the Transitional Charter, which has already
expired, it had run out of time and it could be of no legal use. This begs the
question: can an interpretation of a provision within the Constitution be
sought based on an already gone law, which is the 1992 law? This author is of
the opinion that the 1992 law couldn’t be a ground of interpretation of Art 98
of the Constitution. But, it is true that this 1992 law has put its immense
influence over existing regimes of tax assignments.*

In an otherwise impertinent source, it is opined that the current practice
has sprung following a stealthy and hardly complete constitutional

31 See, the Preamble of the Proclamation to Define the Sharing of Revenue between the
Central Government and The National Self-Governments, Proclamation No. 33/1992,
Negarit Gazeta, 52" year, No. 7.

%2 Transitional Period Charter of Ethiopia, Negarit Gazeta, No. 1, 5oth year, No. 1, Art 18. It
is to be noted that the Transitional Government of Ethiopia officially stayed in power from
July 1991 to August 1, 1995 though it was initially mandated for a maximum of two years
and six months. See, Art 12 of the Charter. Confusingly, Solomon writes that the
Transitional Government was mandated only for six months. See, Solomon, supra note
17, P. 23(footnote 58).

% Singh, A., Introduction to Interpretation of Statutes, Wadhwa and Company, Reprint
Edition, (2007),P. 217. Temporal statutes are applicable for a specified time and cease to
apply upon the expiry of the specified time unless it is repealed earlier.

% Ibid, P. 119; it is also to be noted all of the rules, orders, notifications, orders, by-laws
made or issued under the statute will not be continued even if the provisions of the expired
act are reenacted. Applying this rule in our case, all subordinate laws issued after the
expiry of the Transitional Government Charter but while the transitional government was
practically functioning were not willy-nilly laws in the stricter sense of the expression.

% Taddese Lencho rightly describes this persistent leverage as: ‘The 1992 law is the voice
behind the silences and ambiguities of the 1995 Constitution.” Taddese Lencho Income
Tax Assignment under the Ethiopian Constitution: Issues to Worry About, Mizan Law
Review, Vol. 4, No. 1, (2010), P. 42.
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amendment made to Art 98 of the Constitution.*® This document states that
the amendment of the provision had been deliberated and approved by both
the House of Peoples’ Representatives and the House of Federation, first
separately, and later in a joint session with full votes.’’However, this
document states that there is no clue if the draft was submitted for
consideration by Regional State Councils. Furthermore, the document states
that the amendment law has never been published in the Negarit Gazetta. If
this source were to be taken as credible, it would ostensibly attest the deeply
entrenched lack of transparency that characterizes the legislative process in
Ethiopia, not to mention the lethargy of those involved in it.

Closing

In the foregoing an attempt is made to point out three major flaws in the
tax legislative process in Ethiopia. Contrary to the intent of the framers of the
Constitution, Taxation powers are being randomly apportioned and translated
into tax laws. We noted that certain undesignated taxation powers awaiting the
designation by the appropriate bodies are snatched away by either layers of
the government. In other cases, powers of collection of taxes from concurrent
sources are being exercised by the Federal Government using perhaps
surreptitiously made laws. These inconsistencies represent clear contravention
of one of the cardinal directives (or principles, as the Amharic version of Art
100(1) of the Constitution reads) which provides that any tax must be related
to the source of revenue taxed, and further, rather more importantly, that it
must be determined following proper consideration.

The most worrying aspect of the problem is the lack of transparency on
how the federal government becomes the default beholder of concurrent tax

% Federal Justice Organs Professionals Training Center, Tax Law and the FDRE Constitution,
Pre-Job Training Manual, P. 31[Ambharic —Translation Mine].

%" Ibid; note that as a standard requirement any proposed constitutional amendment shall be
approved by the joint session of the HPR and HF with majority vote and by at least 2/3 of
the state councils. See, FDRE Constitution, supra note 9, Art 105(2).
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powers though states are taking a share out of the proceeds. This may give
rise to questions of constitutionality.*®

These problems are just tips of the iceberg and the aim here in this piece
is to draw the attention of concerned stakeholders. These legislative problems
may emanate from apparent apathy among those directly involved in the
process of tabling tax laws and, more importantly, those involved in the actual
process of drafting of proposed tax laws. It appears to this author that such
flaws are partly attributable to the lack of competence of draftspersons and
others involved in the process. To this we may add the dearth of academic
exposition on the subject, equally to share the blame for these and lingering
shortcomings.*’It goes without saying that due expositions of the
constitutional provisions by academics could help lessening ambiguities and
imprecision.*°

While we acknowledge the limited number of experts specifically trained
in legislative drafting and all associated background works of research and the
dearth of jurisprudence and other literature, yet the problems pointed out in
this piece are intolerable ones with multifarious ramifications. The search for
solutions shouldn’t be postponed for an unlimited period of time.

A feasible short-term solution therefore is to strengthen drafting offices,
both at the federal and regional levels. There has to be seasonal trainings on
the basics of legislative drafting along with research processes. It is also vital
to prepare a comprehensive drafting manual that would guide draftspersons as
the one which has been done at the federal level.** The implementation of the
new legal education curriculum that includes legislative drafting as one course
may help in the alleviation of the existing problems. Also, publicizing formal

%8 FDRE constitution, supra note 9, Art 12.

% Elsewnhere, | argued that the Ethiopian tax law regime is generally ignored by academics
and this argument goes along with the ignorance towards the legislative process. See
generally, Kinfe Micheal Yilma ‘Teaching and Writing Tax Law in Ethiopia: Exhibit B
for Low Scholarly Productivity’, Mizan Law Review, Vol. 6, No. 1(2012).

0 One barely finds writings on the subject except a few student theses tucked away in the
shelf of libraries and thus highly inaccessible to readers.

" The manual already prepared by the Justice and Legal System Research Institute can still
be enriched and useful lessons can be learned from benchmark drafting manuals such as
Max Planck Manual on Legislative Drafting on the National Level in Sudan of 2006.
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processes that assign taxation powers to the Federal Government do help in
eliminating some confusion. What is more, academics have meaningful roles

in all these endeavors.
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Call for Contributions

The Law School of Bahir Dar University publishes a bi-annual peer-reviewed
journal of law, the Bahir Dar University Journal of Law (BDU Journal of
Law). The main aim of the Journal is to create a forum for the scholarly
analysis of Ethiopian law and to promote research in the area of the legal
system of the country in general. The Journal also encourages analyses of
contemporary legal issues.
The Journal is now calling for contributions for its volume 4 No. 1 and No. 2
issues. The Editorial Committee of the Journal welcomes scholarly articles,
notes, reflections, case comments and book reviews from legal scholars, legal
practitioners, judges and prosecutors and any legal professional who would
like to contribute his/her own share to the betterment of the legal system of
Ethiopia and of the world at large.
Any manuscript which meets the preliminary assessment criteria shall be
referred to anonymous internal and external assessors for detailed and critical
review.
Authors may send us their manuscripts any time at their convenience.
Submissions should include:
= Full name (s) and contacts of author (s);
= Declaration of originality;
= A statement of whether the work has been previously published or
tendered for publication in any other publication and where this
is the case, the name of the publisher and the date of publication;
= A statement that the author consents to the publication of the work by
the Bahir Dar University Journal of Law.

All submissions and enquiries should be addressed to:
The Editor- in-Chief,
Bahir Dar University Journal of Law;
E-mail: workusos@yahoo.com; or
jol@bdu.edu.et
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Aim and scope of the Journal:

The Bahir Dar University Journal of Law is established in 2010 G.C.
under the stewardship of the School of Law Bahir Dar University. It
aims to promote legal scholarship and critical inquiry. The Journal
places the needs of the readers first and foremost in its composition
and aspires to become a well-cultivated resource for the community of
legal professionals. While, in principle, it is open for any kind of
contributions on the subject matter of law or interdisciplinary issues
related to law, it gives high priority to contributions pertaining to
Ethiopian laws to encourage discourse on Ethiopian laws where
literature is scanty.

Manuscript submission:
The Bahir Dar University Journal of Law invites submission of
manuscripts in electronic format (Soft copy). Manuscript should be
sent in Microsoft Word format as attachment to
workusos@yahoo.com
or
jol@bdu.edu.et
Contributions should be unpublished original work of the author. The form of
contributions can be feature article, case comment, book review, or
reflection paper.

Review procedure

The Bahir Dar University Journal of Law is a peer-reviewed journal.
All submissions are reviewed by the editor-in-chief, one member of
the editorial committee. The publication of feature articles is further
subject to review by an anonymous external referee and final
discussion and approval by the editorial committee. Please note that
our evaluation process takes account of several criteria. While
excellence is a necessary condition for publication, it is not always the
only condition. The need for balance of topics, the Journal’s particular
area of interest which may change overtime, and the fact that an article
discussing a similar topic has already been commissioned, etc., may
also influence the final decision. Therefore, a rejection does not
necessarily reflect upon the quality of the piece.

Time frame
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You can submit your manuscript at any time. We do not have
deadlines for submission of manuscripts. Each day we accept
submissions and those qualified submissions will be commissioned for
publication on a rolling basis. As soon as we receive your submission
we will send you an acknowledgement email. We aim to give
notification of acceptance, rejection, or need for revision within four
weeks of acceptance, although exceptions to this timeframe may
occur. In the event of final acceptance you will be notified when it will
be published and in which issue of the Journal the paper will feature.

Language
All submissions need to be written in articulate and proficient
language either in English or Amharic. Authors who lack good
command of the language are encouraged to send their article to
language editing prior to submission.

Size of contributions
The size of contributions shall be as follows:
- feature articles: Min 15 pages, max 40 pages
- case comments: Min 3 pages, max 15 pages
- Book Review: Max 3 pages
- Reflections: Min 3 pages, max 15 pages

Manuscript presentation

Bahir Dar University Journal of Law generally follows the style and citation
rules outlined below.

Author’s affiliation:

The author’s affiliation should be indicated in a footnote marked by an
asterisk and not by an Arabic number. Authors should refer to themselves in
the third person throughout the text.

Headings:

Manuscripts shall have an abstract of approximately 200 words and
introduction and the body should be arranged in a logically organized
headings and sub-headings. Headings in the various sections of the
manuscript shall be aligned to the left margin of the page and shall be as
follows:
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Abstract

Introduction

1. First Heading

1.1. Second Heading
1.1.1. Third Heading
1.1.1.1. Fourth heading
i. Fifth heading

a. Sixth heading
Conclusion

Italicization:
All non-English words must be italicized

Emphasis:
To indicate emphasis use italics.

References:
All contributions should duly acknowledge any reference or quotations from
the work of other authors or the previous work of the author. Reference shall
be made in the original language of the source document referred to.
Quotations:
Quuotations of more than three lines should be indented left and right without
any quotation marks. Quotation marks in the block should appear as they
normally do. Quotations of less than three lines should be in quotation marks
and not indented from the text. Regarding alterations in a quotation, use:-
Square bracket “[ ]” to note any change in the quoted material,
Ellipsis “...” to indicate omitted material,
“[sic]” to indicate mistake in the original quote.
Footnotes:
Footnotes should be consecutively numbered and be set out at the foot of
each page and cross-referenced using supra, infra, id. and ibid, as
appropriate. Footnote numbers are placed outside of punctuation marks.
References in footnotes:
References in footnotes should generally contain sufficient information about
the source material. In general, references should have the content and style
outlined below in the illustrations for the various types of sources.
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Books:

Brownlie,l., Principles of Public International Law, 6™ edition, Oxford University Press,
Oxford, New York, 2003(first published in 1966), p. 5, [hereinafter Brownlie, Principles
of Public International Law]

Contributions in edited books:

Fleck, Dieter, the Law of Non-International Armed Conflicts, in Fleck, Dieter (ed.), The
Handbook of International Humanitarian Law, Second Edition, Oxford University Press,
Oxford, New York, 2008, p. 613, [hereinafter Fleck, The Handbook of International
Humanitarian Law]

Articles in Journals:
Jinks, D., September 11 and the Laws of War, Yale Journal of International Law,
Vol.28, No. 1, 2003, p. 24.

Legislations:
Federal Courts Proclamation, 1996, Art. 8(1) & (2), Proc.n0.25/1996, Fed. Neg. Gaz.,
year 2, no. 13.

Codes:
Revised Family Code, 2000, Art. 7 (1), Proc.no. 213/2000, Fed. Neg. Gaz. (Extraordinary
issue), year 6, no. 1.

Treaties:
Vienna Convention on the Law of Treaties, 1969, Article 31.

Resolutions:

Security Council Resolution 1368 (2001), at WWW
http://daccessdds.un.org/doc/UNDOC/GEN/N01/533/82/PDF/N0153382.pdf?OpenEleme
nt > (consulted 10 August 2008).

Cases:

International Criminal Tribunal for the former Yugoslavia, Prosecutor v. Dusko Tadic,
Appeals Chamber, Judgement, 15 July 1999, para. 120, at WWW
<http://www.un.org/icty/tadic/appeal/judgement/tad-aj990715e.pdf > (consulted 7
August 2008), [hereinafter, ITY, Tadic case, Appeals Chamber, Judgement].

Ph TR E ooy CCE T vs. 1307 UL iMPAL GCLNTANC O, FoeT: oo 4z,
14057 1998 4.9".

Format requirements:

All contributions should be submitted in Microsoft Word document format,
written in 12 fonts, double space, Times New Roman (Footnotes in 10 fonts,
single space, Times New Roman).
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Proofs
Contributions will be copy edited when necessary. When the editing is major,

typeset proofs will be sent to authors for final approval before printing. The
Journal reserves the right to withdraw an offer of publication should an
author fail to assist the Journal throughout the editorial process.

Complimentary Copy
Authors will be provided with a complimentary copy of the issue of the

Journal in which their contribution appears.





