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Message from the Editorial Committee

Let us carry it forward!

The Editorial Committee of Bahir Dar University Journal of Law is
delighted to present you the second issue of the second volume of Bahir
Dar University Journal of Law. The Editorial Committee extends its

gratitude for those who made it happen.

At this stage the Editorial Committee would like to make its continued
undisguised appeal for sustained contribution of manuscripts. It is essential
that the community of legal professionals and public and private
institutions be supplied with research outputs on matters related to law.
For those of us in the academia doing it is our destiny. It is also essential
that practicing legal professionals research and reflect on “the law in
action”. The scientific presentation and dissemination of ideas by
individuals from within and outside the academic world is vital to nurture
a developing culture of legal discourse, enhance the creation of new
knowledge and help to develop the legal system. It is only then that we
will be able to scale up the heights of quality justice. In this regard the
continued publication of Bahir Dar University Journal of Law is an

invaluable forum. Let us carry forward the humble beginning!

The Editorial Committee, thus, calls upon members of the academia and
the legal profession in general to submit contributions on various legal
issues pertaining to Ethiopian laws. The Journal welcomes research
articles, comments on cases which standout for any important reason,

reflections on current legal issues and book reviews.

The views expressed in this journal do not necessarily reflect the views of

the Editorial Committee or the position of the Law School.
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Law and Development in Ethiopia: A Historical Overview
Firehiwot Wujira*
Abstract
Law and Development has been a field of academic study for almost half a century.
Internationally, the law and development movement got momentum in 1960’s and 70’s.
Despite contention on the nature of laws, the successive law and development
movements have emphasized the significant role law plays in economic development. It
is underlined that efficient and effective legal and judicial system is among the pillars
which support economic development in developing countries.
This article attempts to explore the historical evolution of the relationship of law and
development in Ethiopia. It gives highlight on how the international law and
development paradigms shaped the law and development relationship in Ethiopia. It
pinpoints how the different economic policies which prevailed in the country were able

to shape the role of law in development.

Introduction

Law and Development has been a field of academic study for almost half a
century. Internationally, the law and development movement got momentum
in 1960’s and 70’s. Despite contention on the nature of laws, the successive law
and development movements have emphasized the significant role law plays in
economic development. It is underlined that efficient and eftective legal and
judicial system is among the pillars which support economic development in
developing countries.

This article attempts to explore the historical evolution of the relationship of
law and development in Ethiopia. It gives highlight on how the international
law and development paradigms shaped the law and development relationship
in Ethiopia. It pinpoints how the different economic policies which prevailed in
the country were able to shape the role of law in development. It also canvasses
the nature of the Ethiopian legal system before the era of codification and how

it relates with economic development. It argues that the existence of diverse,
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unsystematic traditional, customary and religious rules and edicts created legal
uncertainty and hence contributed little to economic development. It also
examines the era of codification and how for the first time explicit link started
to be made between law and economic development in Ethiopia. The failure of
the socialist era laws to kick start economic development is also discussed before
finally arguing the legal reform projects undergoing in 21% century Ethiopia
seem to show the existence of conscious recognition of the link between formal

law and economic development.

1. Law and Development Paradigms: A General Overview
Academic and scholarly interest in the relationship of Law and Development has
a very long history dating as far back as the 18" century. Montesquieu, Maine
and Weber were among the leading names interested in various aspects of the
relationship between law and development.' Nonetheless, it was only since after
World War II — around the 1960s — that systematized study of the subject matter
and activities which targeted reform of legal institutions became part of
international development practice. Law and Development as an academic field
of study began in the US in the 1940s, reached its climax in the middle to late
1960 and was “declared to be dead and reached an impasse in late 1970s”.* The

activity and effort of the 20" century American legal scholars to study the role

* Lecturer, Addis Ababa Science and Technology University.

'Davis, K & Treblicock, M., “The Relationship between Law and Development: Optimists
versus Skeptics’, American Journal of Comparative Law, Vol.56 4y, 2008, p.899 [Hereinafter
Davis & Treblicock]

*Cao, L., ‘Book Review: Law and Economic Development: A New Beginning?’, Texas

International Law Journal, Vol.32, 1997, p.546.
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of law in development is simply known as ‘the law and development
movement’.’

Law and Development as a discipline simply strives to study and figure out
the role of law and its impact on a developing country development prospects.
Trubek, a pioneer champion of the Law and Development Research Agenda
with immense experience on the subject matter, argues “Law and
Development” refers to the interaction and interface that exists between legal
theory, economic development theory and international development practice
and the potential of this interaction to promoting economic and social
progress.”

Of course, a scholar’s articulation of law and its role in development has been
different depending on her conception of development. Some incline on the
relationship of law and economic development (mainly due to their conception
of development as economic growthy thereby suggesting legal reforms which
are capable of bringing economic growth. Others on the contrary are interested
on the role law plays in bringing social progresses including respect for human
rights, gender equality and more generally distributive justice. Their idea of
legal reform aims to achieve development which incorporates human
development other than economic growth.”

The difterent role given to law by various law and development scholars is
mainly due to the lack of universal consensus on the meaning of development.

The idea of development has evolved through time and the contemporary

? Davis & Treblicock, p.899.

* Sherman, F., ‘Law and Development Today: The New Developmentalism’, 10 German Law
Journal 2009y, p.1260 [Hereinafter Sherman].

> Davis & Treblicock, p.898-9.
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conception of development is different from the past. We are thus forced to
canvass the wide contemporary perspectives on development and ask “what is
development?”

Dubbed the central organizing concept of our time,” development and issues
related to it concern national government agencies and difterent international
organizations including the United Nations (UN) and World Bank (WB).”
Citing Kathleen Staudt, Michael Cowen and Robert Shenton take
development to mean:

“a process of enlarging peoples’ choices’; of enhancing participatory
democratic processes and the ‘ability of people to have a say in the
decisions that shape their lives’; of providing ‘human beings with the
opportunity to develop their fullest potential’ and of enabling the poor,
women, and ‘free independent peasants’ to organize for themselves and
work together. Simultaneously, development is defined as the means to
‘carry out a nation’s development goals’ and to promote economic
growth, equity and national self-reliance.””

Amartya Sen, a leading development thinker, defines development as a
process of expanding the real freedoms that people enjoy.” Accordingly,
development occurs when many “unfreedoms” like poverty, lack of public
infrastructure, lack of educational and health opportunities, gender

. 10 -
discrimination are removed. ~ Sen introduced a new concept that development

® Cowen M. & Shenton R., “The Invention of Development’ 1 Crush, J. et al, Power of
Development. Routledge, London, 1995, p.27 [Hereinafter Cowen & Shenton].

7 Ibid.

*Id, 28.

? Chimni, B, ‘The Sen Conception of Development and Contemporary International Law
Discourse: Some Parallels’, The Law and Development Review, Vol.1 (1), 2008, p.3
[Hereinafter Chimni].

" Ibid,
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is more than economic growth, technology transfer, or raising standards of
living.'"This is a paradigm shift from the previous thinking of development and
is synonymous with the idea of “alternative development”.

Alternative development is a new notion of development which emphasized
human development'? in addition to economic growth.”” It expands the
concept of development to incorporate, among other things, the fulfillment of
food self sufficiency, basic needs to citizens measured by “millennium
development goals” (MDG,."* Before the ascendance of these recent views of
development, modernization and dependency theories dominated theoretical

perspectives on the relationship between law and development.

"y

"2 Since the early 1990s, human development has been famously defined as “a process of
enlarging people’s choices.” The core capacities for human development are now said to
include enjoying a long and healthy life, being educated, access to resources that enable
people to live in dignity, being able to participate in decisions that affect their community; see
<http://hdr.undp.org/en/humandev/lets-talk-hd/2010-05/>.

" Pieterse, J., ‘After post-development,” Third World Quarterly, Vol. 21, No. 2, 2000, p.181
[Hereinafter Pieterse].

' [bid: as one of the anonymous reviewers noted, Sen’s conception of development as freedom
“is not far away from the idea of ‘alternative development’. Sen’s ‘development as freedom’
points that people should have the freedoms (capabilitiesy to lead the kind of lives they want
to lead, to do what they want to do and be the person they want to be. Hence, his theory
evaluates policies according to their impact on people’s capabilities (freedoms) to live the kind
of life they desire. The fulfillment of basic freedoms or capabilities, such as being healthy, well
nourished, political participation, high quality education etc serves as inputs for people to live
the kind of life they want to live. The author believes “development as freedom” covers the
full terrain of human well being and hence relates to the idea of “alternative development.”

!> Tamanaha, B., “The Lessons of Law and Development Studies,” American Journal of

International Law, Vol. 89, No.2, p.470 [Hereinafter Tamanaha].
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Modernization Theory

US President Harry Truman, in his inaugural speech before congress in
1949, attempted to address the condition of developing countries and for the
first time he defined those poorer countries as “underdeveloped areas”.'® This
judgment was made mainly based on the level of industrialization and economic
development of the third world countries compared with their northern
developed counterparts. The level of production was taken as the means of
measuring nation’s civilization.'” Following this speech, modernization theories
and praxis came out.

The Cold War era created conducive environment for the west and the third
world to create friendly environment. Driven by close relationship and the
interest of the western countries to expand their sales market, the west set itself
the ambitious goal of promoting development in and modernizing the third
world." Different domestic and international donors handed down massive
financial support to facilitate this project. The ideological thrust of this

movement can be found in “Modernization Theory” — originally a model for

political development which had its origins in the writings of Max Weber. "

' Esayas, B., ‘Development as a Background’, SSRN Working Paper Series (Posted June 2005,
Auvailable at <http://papers.sstn.com/sol3/papers.cfm?abstract_id=740527> [Last accessed 10th
November 2011].

" Ibid,

"% Merryman, J. ‘Comparative Law and Social Change: on the Origins, Style, Decline &
Revival of the Law and Development Movement,” 7The American_Journal of Comparative
Law, Vol.25, No.3, 1977, p.457 [Hereinafter Merryman].

" Schmidbauer, R ., ‘Law and Development: Dawn of a New Era?” SSRN Working Paper
Series (Posted January 2006y, Available at

<http://papers.sstn.com/sol3/papers.cfim?abstract_id-899217>. [Last accessed 10" November,
2011].
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Modernization theorists contended that a society’s underdevelopment was
both caused by and reflected in its traditional economic, political, social and
cultural characteristics or structures.” They argued evolution from traditionalism
to modernity is a must in order for developing countries to achieve economic
growth and reach the level of development attained by developed countries.
The modernization of the third world would be accomplished by the diffusion
of capital, institutions and values from the first world.?' Developing countries
“were advised to adopt, mimic and import the development pattern of the
‘west’”.*> Hence, modernization theory presented the western model of
development (industrialization, liberal democracy etcy as indispensable in
solving development problems of third world countries.

Relying on modernization theory, the first law and development movement
proposed that diffusion of western law to the third world would serve the

. 23
modernization process.

[t is inevitable, it was argued, that through
evolutionary progress the third world ultimately establish legal ideas and
institutions similar to those in the west. Modern law, a tool to mold and alter
human behavior, was taken as an essential prerequisite for an industrial
economy.”* Modernization of laws through transplantation of western legal
cultures in third world countries was thus thought to be the first step in the
development process. Accordingly, in the first law and development movement

projects intended to transplant western laws and legal institutions to third world

countries were designed and implemented. The early law and development

* Davis & Treblicock, supranote 1, p.900.
! Ibid.

** Esayas, supranote 16, p.2.

* Sherman, supranote 4, p.6.

** Merryman, supranotel8, p.457.
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movement was therefore marked by the concept of legal transplants, mainly of
economic law; African, Asian and Latin American countries being subjects of
this modernization projects.”

Now, the question is “what was the degree of success of these modernization
projects?” Were they able to bring the desired economic growth in the third
world countries?

The first law and development movement was doomed to failure due to its
inability to take into account the real conditions of developing countries.* It
took little account of forms of legal ordering widespread in several developing
countries (e.g. customary lawsy and assumed that American legal culture can
easily be transplanted to developing countries. Besides, the attempt to educate
the society and eliminate traditional social values originating from custom and
religion failed. And, American legal advisers working on legal modernization
projects abroad were criticized for being ethnocentric, naive and imperialistic.?’

The first movement was concluded with the perception that law is not of
primary importance for development. Also, the limitations of the
modernization theory created a suitable condition for the emergence of another

development perspective — the dependency perspective.”

% Sherman, p.1262.

*Tamanaha, supranote 15, p.474.

“The advisers however argued that developing countries lacked the proper political or civic
culture necessary for successful maintenance of western institutions; see Cao, supra note 3,
p.547.

* Esayas, supranote 16, p.3.
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Dependency Theory

Inspired by Marxism, dependency theory dominated development thinking
in 1970s.* Contrary to the modernization theory which exclusively focused on
factors internal to developing countries as the causes of underdevelopment,

dependency theory explains the poverty of developing nations in terms of the
0

history and structure of the global capitalist system.”
Dependency theorists held colonialism and the colonial structure responsible
for the underdevelopment of the third world. This theory views development
differently and rejects the idea that countries are expected to experience similar
forms of development.”' The theory also advocates the replacement of regimes
dominated by foreign actors or relatively small local elite with more populist
governments that would adopt socialist economic policies. The introduction of
socialism inevitably leads, it is argued, to a series of institutional reforms
designed to induce significant redistributions of wealth and power.>
Dependency theorists, who view law as an instrument for the enforcement
of socialist reform agendas like redistributing real property and reforming
oppressive land tenure regimes, promoting worker ownership and governance
of private enterprises and constitutionally enshrining economic and social

rights,” are nonetheless skeptical of transplantation of legal institutions

transplanted from developed countries to developing ones.

* Snyder, G., ‘Law and Development in the Light of Dependency Theory’, Law and Society
Review, Vol.14, No.3, 1980, p.737.

*Tamanaha, supra note 15, p.478.

' Ibid,

2 Davis, K. & Trebilcock, M., ‘Legal Reforms and Development’, Third World Quarterly,
Vol.22, No.1, 2001, p. 23. [Hereinafter Davis & Trebilcock supra note 32].

P Ibid, p.22.
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The Soviet split and the crisis in the socialist ideology — for it failed to bring
the desired economic changes in most developing countries — left dependency
theorists without a source of inspiration. Also, the success of the newly
industrialized Asian countries through export led industrialization reduced the
prestige enjoyed by dependency theory.™

After the death of the first law and development movement and the drying
up of financial assistance for law specific development research, development
activities during the 1980s and early 1990s concentrated on macroeconomic
stabilization, privatization and prices, with the law out of the main focus.”
Amidst this, another development theory inspired by the neo-liberal thinking
emerged since mid 1990s, when interest in the relationship between law and
development revived. Major international financial institutions started financing
law and development researches underlying that law and legal institutions play
an important role in facilitating the market system by fostering investment and
exchange.™

The hegemonic neo-liberal perspective gave law a different role in
development. This new theory of law and development posits economic
growth and development are subject to the composition and functioning of the
institutional environment. Accordingly, certain legal institutions are seen as
being particularly important for economic growth and development.®

Proponents of the new movement contend that property rights should be

** Tamanaha, supranote 15, p.478.

% Schmidbauer, supranote 19, p.6.

% Ibid.

7 Ohnesorge, J., ‘Developing Development Theory: Law and Development Orthodoxies and
the Northeast Asian Experience’, University of Pennsylvania Journal of International

Economic Law, Vol.28, No.2, 2007, p.247.
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private rather than common. They also advocate for proper contract law regime
and good commercial and corporate laws that enhance capital investment by
protecting investor rights. Bankruptcy law (that enables fast exits of inefficient
firmsy and credible tax regime are also sought® In general, in the new
movement law is given the task of stimulating the market system and the
participation of the private investors.

The debate on the role of law in development generally revolves around
issues like which form of legal system, what type of law, developed where and
by whom, which enforcement mechanisms, might improve economic growth
and for whom.”” Although there is no concrete empirical evidence verifying
laws positive role in development, long-established and contemporary
movements stress that there is enough reason to believe that law definitely has a

40

place in development.” Legal systems have both an intrinsic value and an

instrumental role in either promoting or retarding development.*'
2. The Relation between Law and Development in Ethiopia: Past

The emergence of modern legal system in Ethiopia is a relatively recent
phenomenon which occurred in the first half of the 20™ century. Melaku*
posits that pre-codification Ethiopia’s lack of formal legal system coupled with

the existence of scattered and various traditional, customary and religious laws

* Ibid,

¥ Barr, M. & Avi-Yonah, R, ‘Globalization, Law and Development: Introduction and
Overview’, Michigan Journal of International Law, Vol.26, No.1, p.1 [Hereinafter Barr &
Avi-Yonah].

* Schmidbauer, supranote 19, p.6.

*! Hereinafter Barr & Avi-Yonah, supranote 39, p.1.

* Melaku, G., The law as an Instrument of Social Change with Particular Reférence to the
Condition of Marriage under the Civil Code of Ethiopia: Failure and Successes of the Code
(Addis Ababa University, Faculty of Law, 1993, Unpublished), p.20 [Hereinafter Melakul].
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has contributed little to the country’s economic development; the
inconsistency, uncertainty, lack of structure and enforceability are some of the
reasons why religious and customary laws of Ethiopia contributed little to the
nation’s development. Given Ethiopia is home to various ethnic groups with
diverse customs and traditions — there is even a possibility that similar ethnic
groups located in different location practice different customs and customary
practices might also vary in time and treat similar subject matter differently —
one may reckon with Melaku’s assertion that customary laws of Ethiopia
contributed little to the country’s economic development. Of course, the
diversity in customary laws and practices might entail uncertainty, arbitrariness
and lack of uniformity in customary practices.*’

René David, the drafter of the 1960 Ethiopian Civil Code, supports the
view that the diverse customary laws of Ethiopia are inimical to development.**
He particularly bemoans the instability and the lack of jurisprudence in pre-
codification Ethiopia.*> The low levels of economic development and the near
marginal conditions by which people in the rural areas live have prompted
suggestions that such customary systems of rules are inimical to economic
progress. Some customary laws and institutions aftecting the lives of millions are
much more practical and more applicable than the state made laws. However,
the critical problem inherent in oral customary law is its inability to govern
modern and complex commercial transactions and public matters which are
essential for development. Even if customary laws and practices can efficiently
govern the daily private life of their respective community, it is difficult for
these laws to cope up with complex economic and trade issues and administer
sophisticated public matters that cosmopolitanism has brought. Thus, in this

regard we might support Melaku’s and Rene David’s argument that customary

® David, R, ‘A Civil Code for Ethiopia: Considerations on the Codification of the Civil Law in
African Countries’, Tulane Law Review, Vol. 37,1962-3, p.188.

* Ibid

* Ibid.
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laws @df not modified and supported with modern formal state lawsy can be
hindrances to economic development. Nevertheless, we must not entirely deny
the importance of customary laws in development.

Apart from customary law, religious laws played significant role in regulating
the conduct of traditional Ethiopians. In particular, Christianity and Islam have
provided material sources for religious cum secular rules. Religion also shaped
the traditional Ethiopian conception of law as “the will of God”.* Orthodox
Christianity, a state religion until 1974,* through its strong relationship with
the Church of Alexandria reinforced the tie between Ethiopian Kings and the
Mediterranean world.*® This relationship enabled the Christian community to
get a historic and monumental compilation of religious and secular laws — the
Fetha Negest."”

It is difficult to trace back the exact time when the Fetha Negest was
introduced in Ethiopia. Some claim that it was brought to Ethiopia at the
request of the mid fifteenth century Emperor Zara Yacob, seeking a written
basis for law by which to govern its people.”’ No one also knows when it
started to be cited as an authority in the process of adjudication of cases by
courts. Yet, the Fetha Negest served as an important source of legal principles
and a major source of law for the imperial courts.”’ The formal position of the
Fetha Negest as the supreme ruling law of Ethiopia in civil and penal matters is
confirmed by a law issued by Emperor Menelik II — the law states that “the

minister of justice must make sure that every judgment is compatible with the

* Melaku, supranote 42, p.18.

7 See Article 126, the Imperial Constitution of the Empire of Ethiopia (4" November, 1955,

* Melaku, supranote 42, p.23.

* Tzadua, A., The Fetha Nagast: the Law of the Kings, 72 Uhlig, S. ed.), Encyclopaedia
Aethopica, Durham, Carolina Academic Press, 1968, p.6 [Hereinafter Tzadua].

> Ibid,

> Ibid,
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expression of the Fetha Negest.”>* This compiled transplanted written law was a
major domestic material source during the codification of the 1930 and 1957
penal codes and the 1960 Civil Code as well.”?

The secular part of the Fetha Negest contains rules on trade, donation, loan,
pledge, guaranty, debt settlement, sales, purchase, partnerships, coercion and
duress, lease and rent, commercial ventures, lost things and things without
owner, judges and judicial procedure, and penal provisions for different
crimes.” To what extent these detailed laws governed the daily routine
relationships of Ethiopians remain elusive. However, there is argument that the
Fetha Negest was never consistently applied in Ethiopia; the application of
customary laws persisted despite its introduction. This was mainly, it is argued,
due to the availability of the code in Ge’ez language and its inaccessibility to the
majority except the highly educated.

Ethiopia got on board on a politically motivated modernization of its laws
with the coming to power of Emperor Haile Selassie I and the adoption of the
1931 Constitution.”® The Constitution expresses the Emperor’s ambition to
replace the traditional, decentralized governance structure with more modern
centralized state machinery.”” It was politically motivated because it intended to
reduce fragmentation of power and enhance centralization.”® The constitution
was doctored to meet imperial needs — to ensure that the throne will remain

within the Emperor’s family and not to put the law above him. Conversely,

52 Ibid.

> Murado, A., Legal History and Traditions, Part IT, JLSRI, Addis Ababa, 2007, p.197.

4 Tzadua, supranote 47, p.14.

5 Van Doren, J., ‘Positivism and the Rule of Law, Formal Systems or Concealed Values: A
Case Study of the Ethiopian Legal System’, Journal of Transnational Law & Policy, Vol.3,
No.1, 1994, p.172.

> Van Der Beken, C., ‘Ethiopia: From A Centralized Monarchy to a Federal Republic’, Aff7ka
Focus, Vol. 20, 2007, p.22.

> Ibid.

> Ibid.
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Bejirond Takla Hawaryat, the drafter of the constitution, is reported to have
stated that the constitution had the central objective of restricting the powers of
the hereditary aristocracy.”” Despite the limitations and the wicked intentions of
the constitution, it is possible to argue that the constitution served as a stepping
stone for further legal developments in Ethiopia. In 1930’s and 1940’s, statutes
on company, bankruptcy, business registration, banking and loan were
legislated. These laws, which marked the introduction of modern commercial
and business laws in Ethiopia, were however incomplete and unsystematic;

hence, the decision to embark on the 1950’s and 60’s codification.®’

3. The Relation between Law and Development in Ethiopia during

Codification and Since

As briefly explained in the first section of this article, the first law and
development movement singled out traditional social, cultural, economic and
political institutions for the underdevelopment of most third world countries.
The solution proposed was modernization. Legal transplantation was advocated
by the first law and development movements of the 1960s and 1970s as a means
to the modernization process and materialization of economic development
through changing traditional values, institutions and social behaviors.”' And
comprehensive, centralized and top-down legislative reform aimed at

modernizing public and private laws characterizes the legal history of many

> Bahiru, Z., Pioneers of Change in Ethiopia: the Reformist Intellectuals of the FEarly
Twentieth Century, Ohio University Press, Athens, p.182.

% Alemayehu, F., Legal Pluralism in light of the Federal and State Constitutions of Ethiopia: A
Crtical Approach (Addis Ababa University, Faculty of Law, Unpublished, 2004y, p.98
[Hereinafter Alemayehul].

' Qing, Y., Court Delay and Law Enforcement in China: Civil Process and Economic
Perspective, Deutscher Universitats-Verlag, Wiesbaden, 2006, p.15; Sherman, supra note4,
p.1262.
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developing countries who in 1960s and afterwards transplanted western laws
and legal institutions to modernize their legal system. The 1950’s-60’s
codification projects in Ethiopia belong to this legal history.

During Emperor Haile Selassie’s reign, Ethiopia decided to depart from the
diverse and incomplete customary laws so as to respond to international
criticisms directed against her disorganized and incomplete legal system.®®
Modern legal codes, bearing little resemblance to local traditions, were enacted.
The idea of the first law and development movement, the role of modern laws
for economic development, seems to have been clearly understood. To quote
René David:

“Ethiopia cannot wait 300 or 500 years to construct in an empirical
fashion a system of law which is unique to itself, as was done in two
different historical eras by the Romans and the English. The development
and modernization of Ethiopia necessitates the adoption of a ‘ready-
made’ system: they force the reception of a foreign system of law in such a
manner as to assure minimal security in legal relations.”*
In the preambles of the 1960 Civil Code, the Emperor also states that “the civil
code has been promulgated in order to modernize the legal framework of the
country so as to keep pace with the changing circumstances of this world of
today.” It stresses that modern laws are so crucial in order to consolidate the
progress already registered and also to enhance and facilitate further growth and

64

economic development in Ethiopia.” On a similar note, the preamble of the

1960 Commercial Code reiterates the need for modern codified commercial

laws to Ethiopia’s progress.®

%2 Alemayheu, supra note 60, p.90.

% David, supranote 43, p.189.

% Preamble, Civil Code of Ethiopia, 1960, Negarit Gazeta, Proclamation No. 165/1960), 19®
Year, No.2.

% Commercial Code of Ethiopia, 1960, Negarit Gazeta, Proclamation No. 166/1960, 19*

Year, No.3. Attention was given to the enactment of the commercial code believing that
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The codes were written with the assumption that the country would head
for the market economy. In a fully developed market economy, several legal
disputes were expected to arise and the codes provisions were believed to easily
address these issues and capture the future development of the country.®

Unfortunately, the legal transplantation was not as successful as it was
originally planned. Some argue that the codes were still unable to get the
acceptance of the addressees even after 40 years of its enactment.”” The
common causes for disappointment elsewhere were also responsible for the
limited successes of legal transplantation in Ethiopia. Like many developing
countries that adopted western laws, the situation on the ground was unhelpful.
The main challenge of legal transplantation and of law reform, i.e. overcoming
the difficulty of creating legal institutions that are able to achieve certain ends
by mixing foreign laws with domestic, social, political, economic, cultural and
legal circumstances,”® was present in Ethiopia as well. The preparation of the
codes was not supplemented by adequate capacity building of local courts and
law enforcement organs which eventually failed to meaningfully enforce
transplanted laws. Further, the codes faced substantial resistance as customary
laws and institutions hold strong foot in Ethiopian society. Beckstrom® also
contends that the high illiteracy rate of the population, the non existence of
educated attorneys and lack of communication networks have contributed to
paltry reception of the laws.”” The fact that customary laws were not properly

incorporated in the modern laws has also been identified to the poor

modern commercial laws are get ways to the existing and future economic evolution ( see
Murado, supra note 53, p.204.

% Murado, supranote 53, p. 218.

%7 Ibid, p. 205.

% Davis & Treblicock, supranote 1, p. 899.

% Beckstrome, J., “Transplantation of Legal Systems: An Early Report on the Reception of
Western Law in Ethiopia’, American Journal of Comparative Law, Vol .21, 1973, pp.557 et

seq.
" Van Doren, supranote 55, p.176.
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implementation of the codified laws.”' In sum, the above factors played their
part in the poor implementation of transplanted laws and hence in the limited
impact of imported laws in the nation’s modernization and economic
development.

The 1974 Ethiopian Revolution overthrew the pro-capitalist imperial
regime. Derg — the military junta that seized political power for 17 years after
the revolution — declared socialism as an ideological guiding principle for its
policies.”” Apparently, this was the result of the 1970’s development thinking
shaped by Marxist dependency ideology. As explained in the first section of this
article, dependency theory promoted aggressive economic nationalism in
developing countries emphasizing import substitution and protectionism.” The
role of law in economic development was denied; law was rather seen as
instrument which benefits few local elites at the expense of the mass.”* The
outlook on the role of transplanted western laws in fostering economic growth
in developing nations was cold. The theory rather advocates the employment
of law in redistribution of wealth. In line with this theoretical viewpoint,
socialist Ethiopia used law as an instrument of wealth distribution. Hence, the
government nationalized private banks, insurance companies, real property and
all rural land.” Law was used to assist various socialist agenda, e.g. reforming
oppressive land tenure regimes, promotion of workers’ rights and consolidation
of command economy. Also, the 1960 codes, which assumed capitalist /faissez

fairsystem,’® were put on mute and were not thus widely applied.

! Yet, René David posits that customary laws are incorporated in the Civil Code wherever it is
not found to be against modernization and economic progress; David, supranote 43, p.196.

72 Van der Beken, supranote 56, p.26.

7 Tamanaha, supranotel5, p.478.

™ Ibid.

7 Van der Beken, supranote 56, p.23.

7 Murado, supranote 53, p.160.
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4. Law and Development in Contemporary Ethiopia

The 1980’s saw the gradual decline of communism and the rising hegemony
of neo-liberal economic perspectives. International financial institutions
blamed internal policy errors (than exogenous influencesy to developing
nation’s economic problems.”” Internal economic policy fixes and structural
adjustment were recommended to address underdevelopment.”® The
development policy prescriptions championed free markets through
privatization, deregulation, liberalization and micro economic stabilization;
and, law was denied major attention.” Also, the law and development
academic movement came “under withering critique and had largely
dissipated.”®

The revival of law and development in 1990s was facilitated by huge
financial assistance from the World Bank. The Bank gave particular focus to the
rule of law in development. Under the new law and development doctrine, the
primary function of law reform was to dismantle command or authoritarian
institutions and protect private rights against state intervention.’’ The
orthodoxy, centered on promoting a market-oriented rule of law, considered
law as the magic potion for third world economic ills.** Convinced that the law

and legal institutions could be used as a tool to promote social and economic

7 Cornia, G. with Helleiner, G., From Adjustment to Development in Africa: Conflict,
Controversy, Convergence, Consensus?, UNICEF ICDC, Florence, p.3.

7 Ibid.

7 Sherman, supranote 4, p.33.

% Workshop Proposal, Workshop on Role of Law in Developing and Transitional Countries,
Lubar Commons, University of Wisconsin Law School, Dec 5-6, 2008, p.1. Available at:

<http://www.law.wisc.edu/gls/rol. workshop.dec08 html>. [Hereinafter Workshop Proposal]

#! Shermann, supranote 4, p.1260.

% Workshop Proposal, supranote 80, p.2.
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development,® the World Bank attempted to introduce neoliberal rule of law™"
through legal and judicial reforms that foster free market, investment and
exchange.® World Bank studies indicate that the judicial system is among the
top significant constraints to private sector development.® It is also contended
that the quality and availability of court services affect private investment
decisions and economic behavior regarding, for example, domestic partnerships
and foreign investment.®’

Since the early 1990s Ethiopia partly endorsed the neo-liberal approach — it
promoted macroeconomic stability, privatized a significant number of state-
owned businesses, eased constraints on foreign investment, and enacted laws
that helped restore free market.® Significant legal revisions to replace the
socialist-era laws and re-establish a functioning legal system have also been
undertaken.” Incidentally, the application of the 1960 Civil and Commercial
Codes revived with the return of market economy.

Currently, there seems a conscious and clear recognition on the part of the
Ethiopian government that legal and judicial reforms promote economic

growth and poverty alleviation. This can easily be shown from the undergoing

% Barron, G., “World Bank and Rule of Law Reforms’, London School of Economics Working
Paper Series December 2005y, p.3.

¥ Despite the universal consensus on the importance of rule of law, the meaning of the term is
debated. As some posit, it appears to be “the proverbial blind man’s elephant — a trunk to one
person, a tail to another; see Trebilcock, M. & Daniels, R., Rule of Law Reform and
Development: Charting the Fragile Path of Progress, Edward Elgar Publishing, Inc.,
Cheltenham, 2010, p.2.

% Schmidbauer, supranote 19, p.6.

% Qing, supranote 61, p.1264.

¥ Ibid,

8 Ethiopia Commercial Law & Institutional R eform and Trade Diagnostic (USAID, January
2007y, p.58 [Hereinafter Ethiopia Commercial Law].

% Barron, supranote 83, p.3.
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justice sector reform efforts.”’ The need for improving the country’s legal and
justice system has also been clearly indicated in various national poverty
reduction strategic papers.”’ The Growth and Transformation Plan (GTP)”
renews the state’s resolve to promote development through a mix of strategies
including judicial reform.” Studies” reveal the registration of some positive
results. For instance, the annual clearance rate of cases has been maintained at
above 80 percent in federal and regional Supreme Courts.” This may help in
facilitating domestic and foreign investment and hence development. It also
changes the image of the Ethiopian justice system which has long been
characterized by delays in dispensation and institutional incapacity.”

Despite arguments that western market economy is characterized by

transactions between independent economic agents facilitated by the formal

" See, e.g., Comprehensive Justice System Retorm Program: Baseline Study R eport (Ministry

of Capacity Building, Addis Ababa, February 2005y, p.11 [Hereinafter Comprehensive Justice
System Reform Program]

' See, e.g., Ethiopia: Building on Progress: A Plan for Accelerated and Sustained Development
to End Poverty (PASDEP), Annual Progress Report 2006/07 (Ministry of Finance and
Economic Development, December 2007, Addis Ababay, p.115.

? See, PAAPER 4,64AP GTHLNPP STNND FBEITS PFEIGCTING 6%£ 2003-2007 (STHAOSG
AT, AT TLL0ECE VAC 20038 AL0 ANA) 76 122-125; GTP is a medium term strategic
framework for the five-year period (2010/11-2014-15.

% United Nations Development Assistance Framework Ethiopia 2012-2015, (United Nations
Country Team, March 2011, p.30. Can be accessed at:
http://www.google.com.et/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=-0CC8QFjA
A&url=http%3A%2F%2Fwww.et. undp.org%2Findex.php%3Foption%3Dcom_docman%26t
ask%3Ddoc_download%26gid%3D123&¢e1=94fMUIncCsbOtAb4noGICQ&usg=-AFQjCNE
BSZ4A383gMGO6ghhDFBw-qq9tTA&bvm=bv.1355325884,d. Yms&cad-=rja.

" See, e.g., Comprehensive Justice System Reform Program, supra note 90, p.250.

% Reforming Ethiopia’s Justice System —World Bank, available at:
<http://www.worldbank.org/en/country/ethiopia> [Last accessed on 15 November, 2011].
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legal system, capitalism in East Asia seems to function differently.”’ Informal
legal systems have played significant role in East Asia’s economic miracle.” For
instance, China’s astonishing economic development was scored under “low
quality laws and legal institutions”. Informal mechanisms that recognize and
protect private property rights and ensure performance of contracts have often
been effective substitutes.””

The recent Ethiopian experience however appears to show that informal
and customary legal systems have been sidelined. The legal reform efforts
primarily focused on the formal legal system. This is so despite the prevalence
of informal legal institutions even in urban areas where, for example,
commercial disputes are still resolved according to custom, moral, trust and
reputation.'”  Attention must be paid to the relationship of economic
development and customary legal systems.'”" This is mainly due to the active

102
nature of customary practices

in the fabric of the Ethiopian society. Also,
China’s positive experience in embracing customary legal systems with

development should be given more weight in Ethiopia as well. Efforts must

7 Davis & Treblicock, supranote 1, p.993.
% Ibid.
? Ibid, p.49.

100, Ethiopia, commercial disputes are still resolved through informal mediation or arbitration.
Businesspersons in Mercato, the largest open air market in Addis Ababa, as well as rural
farmers usually prefer mediators to resolve dispute; see Ethiopia Commercial Law, p.1; see
also Mintwab Zelelew & Mellese Madda, ‘Alternative Dispute Resolution in Addis Ababa:
the Case of Markato’, in Alula, Pankhurst & Getachew Assefa, Grass-roots Justice in
Ethiopia: the Contribution of Customary Dispute Resolution, Addis Ababa, CFEE, 2008,
pp.250 et seq.

"' For an emerging literature on the role of customary law in development rather sustainable
development)y, see, e.g., @rebech, T. et al., The Role of Customary Law in Sustainable
Development, Cambridge, Cambridge University Press, 2005.

"2 Although it might be difficult for customary dispute resolution mechanisms to squarely deal
with complicated trade disputes, reform efforts must give due concern for the role of

customary legal systems as they are pervasive in developing Ethiopia.



Bahir Dar University Journal of Law Vol2 No.2 2012y 197

also be coiled to figure out how we can mingle the two legal systems (formal
and informaly and address the development needs of our country.

Lately, neo-liberalism’s failure to deliver on its developmental promises in
the developing world coupled with the rejection of “one size fits all
development strategy” helped an alternative concept — new developmentalism
— to hold foot."™ This model acknowledges the role of market and the private
sector in economic development but rejects the neo-liberal prescription of
minimalist state. The theory also posits that developing states must enable
markets to grow.'”* The new developmental states seeks to empower the
private sector through extensive collaboration and communication between
public and private sectors in policy formulation, promotion of foreign direct
investment towards growth sectors and pushing firms and industries towards
competitiveness rather than shielding them with protection.'” This new theory
has not reached a full grown model. Rather, it is in the making.

Ethiopia’s government favors the new development paradigm.'”® In his
opening speech at the sixth African Economic Conference, the late Prime
Minister Melese Zenawi reiterated his long held firm belief in the role of the
state in development and relegated the neo-liberal ideology. He boldly
underscored that Africa cannot alleviate poverty and underdevelopment by

limiting the role of the state and leaving everything to the private sector.'”’

' Trubek, D, ‘Developmental States and the Legal Order: Towards a New Political Economy
of Development and Law’, p.2 (A paper presented at the Conference on Social Science in the
Age of Globalization National Institute for Advanced Study on Social Science, Fudan
University, Shanghai December, 2008). Available at:
<http://papers.sstn.com/sol3/papers.cfm?abstract_id=1349163>.
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' Ibid, p.1268.

1% “Emerging to BRICs’ Addis Fortune, Vol.12, No.600, (Oct 30" 2011,

"7 Ibid see also Meles, Z., ‘States and Markets: Neoliberal Limitations and the Case for a

Developmental State’ 7z Noman, A. et al. (eds.), Good Growth and Governance in Africa:

Rethinking Development Strategies, Oxford University Press, Oxford, 2012, pp. 140 et seq.
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It seems that the role of law in the new developmental state has not yet been
well constructed.'”™ Nonetheless, it is generally believed that the new
developmental state’s legal regime would guide and direct public and private
institutions in the implementation of development strategies. The law of the
new developmental state is given the task of governing and regulating the
hybrid state led and neoliberal economic policy. Legislators will of course find
it challenging to enact laws that keep balance between flexibility (for the state
to pursue its policy objectivesy and firmness that limit state interference through
predictable and stable legal regime.'” Only time will tell if enacting such laws

and facilitating growth through them is possible.
Conclusion

The paper has modestly attempted to highlight the relationship between law
and development in Ethiopia. And, it is shown that the relationship has been
highly influenced by the prevailing dominant economic theories and
paradigms. Law and development movements generally guided efforts in most
developing countries including Ethiopia to foster growth through legal reform.

Pre-codification period Ethiopia’s legal system was characterized by
scattered and various traditional, customary and religious laws that have
contributed little to support the country’s economic development. Among
others, the codification of western-style laws during Haile Selassie’s reign was
meant to facilitate progress and modernization in the country. The codification
was influenced by the contemporaneous law and development movement
which prescribed modernization and modern legal systems to curb third

world’s development problems. For reasons seen earlier, the codified laws were

"% Trubek, supranote 103, p.3.
" Ibid,
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unable to be effectively implemented and hence contribute meaningfully to
Ethiopia’s development.

The Derg, a regime with Marxist inclinations, redefined the role of law in
development. Law was primarily used to implement socialist agenda of wealth
distribution and nationalization. Yet, socialist laws were not seen to deliver the
promised economic development.

With the restoration of market economy in the 1990’s, a new vigor for law
and development emerged. Ethiopia embraced neo-liberal prescription that
rule of law is a prerequisite for well functioning market system and hence
economic development. Ethiopia has executed various reform projects
including revision of substantive laws and capacity building of the judicial
sector.

Despite the rebirth of legal reform programs in pursuit of development,
there 1s a great doubt on the direct relationship between legal reforms and
development. In particular, China’s astonishing economic growth amidst “low
quality laws and institutions” and active use of informal legal systems create
doubt on the relevance of reforms on formal legal system. Ethiopia, where
customary legal systems are still pervasive, may take some lesson from China’s
experience.

Finally, in numerous developing countries including Ethiopia there is a shift
of development ideology from neo-liberalism to developmental state. The role
of law in this new development paradigm is still under construction. That said,
I must conclude by noting that law cannot be a panacea for all economic ills of
developing countries notwithstanding anecdotal empirical findings on the

positive role of law in development.
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Abstract
The principle of legality, that safeguards the freedoms and liberties of individuals in the
administration of criminal justice, is being challenged by the increasing tendencies of
administrative agencies to attach criminal “teeth” to the myriads of administrative
regulations and directives. The proliferation in Ethiopia of such administrative
regulations and directives in the last few decades have been worrisome. This article
posits that delegation of criminal law-making power to administrative organs counter
the persuasive rationales for delegation of law making power for that would defy the
principle of legality. Conceiving the principle of legality as primarily relating to notice
and fair warning, the article shows that the principle of legality is not properly enforced

in Ethiopia.

Introduction

Legality is a principle by which the justice or fairness of a state’s positive law
can be assessed. It is “a principle of justice by which to criticize positive law for
falling short of doing what it ought to do and to commend positive law for
achieving what it ought to achieve.”' Scholars approach principle of legality in

different ways. Some look for a single principle, i.e., the principle of legality.
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But, “[t/here is no such thing as a single ‘principle of legality’.”> The principle is
concerned with one or more of the following distinct rules:” (ay the rule against
retroactive criminalization; (by the rule that criminal statutes be construed
narrowly; (cy the rule against the judicial creation of criminal offenses; and (d)
the rule that vague criminal statutes are void.

In a democratic society, strict adherence to the principle of legality and
separation of powers play paramount role to ensure that lawmaking, law-
enforcement and law-interpretation be carried out by a distinct organ of a
government.® In connection to this idea, John Locke proposed that the law
making organ should not transfer its power to any other organ.” He argues the
lawmaking organ itself is delegated the power of lawmaking from the people so
that it cannot delegate such power over to others. Hence, the doctrine of non-
delegation embraces that in a democratic system, in which separation of powers
is recognized, one organ of a government may not delegate its power to another
organ.’

The principle of legality, that safeguards the freedoms and liberties of
individuals in the administration of criminal justice, is being challenged by the
increasing tendencies of administrative agencies to attach criminal “teeth” to the
myriads of administrative regulations and directives. The proliferation in
Ethiopia of such administrative regulations and directives in the last few decades
have been worrisome. This article posits that delegation of criminal law-making
power to administrative organs counter the persuasive rationales for delegation
of law making power for that would defy the principle of legality. Conceiving

the principle of legality as primarily relating to notice and fair warning, the

% Ibid, p. 229.
? Ibid,
*Taylor, J. & Samples, J., “The Delegation of Legislative Powers’ available at:
< http://www.cato.org> (Accessed on 28 Dec. 2011y [Hereinafter Taylor & Samples].
> Ibid.
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article shows that the principle of legality is not properly enforced in Ethiopia.
The immediately following section lays the ground for further discussion by
introducing the doctrine of (non-jdelegation of criminal law making. This
would be followed by a review of the principle of legality in section two and

Federal Supreme Court Cassation Bench decision in section three, respectively.

1. Authoritative Sources Of Criminal Law and the Doctrine of

(Non—)Delegation of Criminal Lawmaking Power

In contemporary world, the doctrine of non-delegation of lawmaking
power is losing its currency owing to the complexity of the modern life.
“Administrative state” with abundant regulations and massive delegation of
law-making power to the administrative organ of a government looks the
tashion of the day.The decline of the doctrine of non-delegation and the birth
of Chevron Regime, particularly in common law jurisdcitions, are supposed to
be justified.” “Delegation is a good thing,” Dan Kahan posits, “if we want a
successful regulatory state.”” The rationales, according to the chevron doctrine,
for delegation of law-making power are related to agency expertise, nimbleness
and flexibility of agency rule-making.

Notwithstanding the above rationales for delegation of law-making power
to unelected agency, criminal law-making power remains controversial. It is
argued criminal law should reflect and channel societies’ moral judgment.” The
creation of criminal law must therefore be preceded by the inherent social
condemnation against its provisions making conducts or forbearances crime.
According to Kristen E. Hickman, social condemnation suggests that “deciding

that particular actions should be criminally punishable is an act of collective

7 Myers, R., ‘Complex Times Don’t Call for Complex Crimes,” North Carolina Law Review,
Vol. 89, 2011, p.1857 [Hereinafter Meyers].

¥ Ibid, p.1885.

? Ibid, p.1855.
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10 . . .
” As an avenue, inter alia, for social

moral judgment and condemnation.
condemnation against a certain behavior, the democratic principle of checks
and balance has paramount importance as it holds that there has to be a social
consensus before a certain behavior is made crime.'' Delegation, to the
contrary, shifts the power of law making from a legislature — a representative of
all the interests of a society — to the “sub-government” agency, which
represents the whim and wish of a few having its disparate agenda.'? This shows
that social consensus, a prerequisite for crime creation, is said to be achieved
where a criminal law is enacted by the elected representatives.

As noted before, one rationale for delegation of law making power is agency
expertise in a particular field. It is assumed that regulators are better conversant
with a particular subject matter than the legislature is. Despite that, some insist
that delegation is not sound in criminal law context where the necessary and
inherent prerequisite in the making of law is social condemnation which calls
for social moral judgment instead of expertise. Moral judgment (which doesn’t
require expertisey is crucial in determining which behavior should be
condemned as crime as well as in deciding on the form and extent of
punishment prescribed in relation to the specified crime. Accordingly, Myers 11
argues that “crime is not the subject of expertise, or of elite views, but instead
should be evidence of broadly and deeply held moral commitments.”"> This is
to say that agencies may be expert in their spheres of fields but whatever their
expertise may be they are not the appropriate body to reflect the moral fabric of
a certain society. Criminal law, by nature, should reflect the moral judgment of

a society rather than the moral judgment of expert agents.

" 1bid, p.1864.

" Ibid, p.1860.
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The other justification for delegation of law-making power relates to the
enhanced flexibility. As far as the principle of legality is concerned, a state is
constitutionally limited to convict someone for an act which was only made
crime at the time the act was performed. Hence, delegation for the sake of
flexibility is unconstitutional in criminal matters.'* Delegation for flexibility
makes the principle of legality, which is however essential in criminal law,
redundant.

The other concern with regard to delegation is the very nature of
regulation. Regulation is an instrument mainly serving as regulating behavior
than meting out condemnation and punishment.””A distinction between
criminal charge and civil regulations is thus needed as their implicationcs) is/are
quite difterent. Irrespective of the peculiar features between the two concepts,
criminal-civil distinction has been diminishing due to concentration of power
within agencies and the reluctance of courts to keep watch over the distinction
and the inclination to favor strict criminal liability.'®Agencies have been accused
of increasingly using overabundant criminal law, in matters to which civil
regulations would have been proper, believing that labeling undesirable
behavior as crime enhances deterrence.'’According to Myers, “moral
condemnation attaches to someone convicted of a crime in a different way and
to a different degree than it does to a tortfeasor.”'® Similarly, Paul Robinson
argues that adding criminal “teeth” to civil sanctions in cases merely civil
weakens the moral force of a criminal law." Sharing Robinson’s idea, Erik

Luna states:

" Ibid, p. 1858.
"> Ibid, p. 1851.
' Ibid, p. 1855.
" Ibid, p. 1864.
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“When the criminal sanction is used for conduct that is widely viewed as
undeserving of the severest condemnation, the moral force of a criminal
law 1s diminished, possibly to the point of near irrelevance among some
individuals and groups.”20
Such overuse of criminal law, overcriminalization, not only undermines the
moral demand of a criminal law, but also reduces the efficacy of the law more
generally.
The other justification for delegation is related to time constraint. Yet, it is
rightly argued that:
“a legislature has enough time to create fully articulated new crimes where
they are truly warranted, but if a legislature cannot expend the time and
energy required to make the moral judgments and to engage the political
balancing inherent in creating crimes, it should be barred from farming out
that responsibility” 2
Generally, the weight of commentaries firmly suggests that crime creation
and specifying corresponding penalties to it should always be a legislative work
than a regulatory judgment. That is, criminal law making power should be the
business of the legislative body if the moral force of criminal law is to be kept.
Coming to criminal law making power in Ethiopia, it is helpful to assess the
FDRE Constitution first as it is the ultimate source of powers of all the
government organs. In this regard, Article 555y of the Constitution clearly
stipulates, in a mandatory fashion, that House of People’s Representative (HPR)
is vested with the power to enact a penal code. This constitutional provision
takes into account the inherent social condemnation in the creation of crime
which could be manifested through the device of elected representatives.

Though the FDRE Constitution seems to keep criminal law-making within the
power of the legislature, the 1957 Penal Code, under Article 3, stipulates that

* Ibid, p. 1865.
! Ibid, p. 1876.
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other penal legislations having a “penal law nature” do have the force of

applicability if the general principles embodied in the Code are adhered.

2. The Notion of Principle of Legality

As seen already, legality 1s a principle by which the justice or fairness of a
state’s positive law can be assessed. The principle relates to one or more of the
following distinct rules:** (ay the rule against retroactive criminalization; (by the
rule that criminal statutes be construed narrowly; (cy the rule against the judicial
creation of criminal offenses; and (dy the rule that vague criminal statutes are
void.

All of the above elements of principle of legality, in one or another way, are
related to the principle of fair warning and notice. The writers discuss the
principle of fair warning and notice at some length for it has particular relevance
to the thesis developed in this article.

Notice is the basic element of the principle of legality. It has also much to
do with fairness. “Crimes must be defined in advance so that individuals have
fair warning of what is forbidden: lack of notice poses a ‘trap for the innocent’
and ‘violates the first essential of due process of law.””*The kind of notice
required is strictly formal. That is, a state is required to publicize criminal
statutes in certain official document and in understandable language. Publication
in some official document, no matter how inaccessible, is all that is strictly
required. “Law as a guide to conduct,” Benjamin Cardozo states, “is reduced to
the level of mere futility if it is unknown and unknowable.”*'It is therefore

“reasonable that a fair warning should be given in language that the common

2 Ibid, p. 229.

> Jeffries, J., ‘Legality, Vagueness, and the Construction of Penal Statutes,’ Virginia Law
Review, Vol.71, No.2, 1985, p. 205 [Hereinafter Jeffries].

* Myers, supranote 7, p.1865.
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world [people]| will understand, of what the law intends to do if a certain line is
passed.”*

Accordingly, laws are published in most democratic societies. Publication of
laws is an intrinsic element of rule of law. Jeremy Bentham explains the need to
promulgate laws: to promulgate a law is to implant it into the memories of
members of a society on whom the law will be applicable; and providing the
necessary facility for consulting or referring it, if there is any doubt regarding
what it prescribes.*® To quote:

“That a law may be obeyed, it is necessary that it should be known:
that it may be known, it is necessary that it be promulgated. But to
promulgate a law, it is not only necessary that it should be published
with the sound of trumpet in the streets; not only that it should be read
to the people; not only even that it should be printed: all these means
may be good, but they may be all employed without accomplishing the
essential object. They may possess more of the appearance than the
reality of promulgation. To promulgate a law, is to present it to the
minds of those who are to be governed by it in such manner as that
they may have it habitually in their memories, and may possess every
facility for consulting it, if they have any doubts respecting what it
prescribes.”’
The means of notification of laws to the general public is somehow similar

in various jurisdictions. Most states announce newly enacted laws to their

% Ibid, at 206.

* Bentham, J., The Works of Jeremy Bentham, published under the Superintendence of his
Executor, John Bowring (Edinburgh: William Thait, 1838-1843). 11 vols. Vol. 1. Chapter: 1.
Essay on the Promulgation of Laws. Accessed from
http://oll.libertyfund. org/title/2009/139530. (on 2012-08-23y [Hereinafter Bentham)].

7 Ibid.
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people in their respective official gazette.” In Hungary, laws, after being
promulgated by the President of the Republic, must be published in the Magyar
Kdzldny which is the national gazette. Similarly, in Hong Kong, all bills, after
being signed and promulgated by the Chiet Executive, have to be announced
by the government by gazzetting.” The same holds true for Turkey where all
bills must be published in the official gazette, Resmi Gazzete.” Practices have
also shown us that even laws passed by administrative organs are to be published
officially. For instance, in Belgium, Decrees and Ordinances passed by different
administrative organs are published and promulgated in the Belgian official
journal. For a regulation to be said formally promulgated and have legal effect in
the United States, it must appear in the Federal Register after uncurbed public-
comment period lapsed.”

The medium of announcement is as important as the very publication of
laws to notify the public regarding the coming into effect of a new law.
Publication has to be made in a language understandable to the political
community, at least to the majority of the members. Publication of enacted laws
in official instruments presupposes the text of the law is to be written in an
official language of a given political community on whom that text of the law
will be applicable. In this regard, Bentham points out that if a political
community by whom the law ought to be obeyed speaks different languages,
the authentic translation of the law should be made by each of the languages;
but it is also proper to translate the law into the language the majority of the

. 32 . .. .
community can understand.”™ Hence, the mere existence of a criminal law in

* “Power to Enact Laws” available at < http://promulgate.askdefine.com/> [Accessed on 30
Dec. 2011]

» Ibid.

* Ibid.

! Ibid.

** Bentham, supra note 26.



Enforcement of the Principle of Legality 210

written form is not sufficient in the adherence of the principle of legality unless
it is publicized formally in a recognized means and understandable languages).

The requirement of notice includes not only specification of crimes but also
the full notification of the corresponding penalties. In the USA, for instance,
“offences are not complete unless, in addition to specifying the conduct they
mean to prohibit, they specify punishments or range of punishments for those
who violate the prohibitions.”*

Generally, notice of illegality of a criminal conduct, through publication
using understandable language, is an essential requirement to the fairness of
punishment. At this juncture, it may be asked what should happen to an
individual who violates a law that does not fulfil the requirements of the
principle of fair warning and notice. It can strongly be argued in this scenario
that principle of legality “imposes on the state the obligation to give fair
warning of what is forbidden.”**Consequently, ignorance of the law is excuse if
the government is responsible for misleading individuals that allegedly violated
the law.” Conversely, ignorance of the law would be no excuse if the
government is not at fault in properly notifiying criminal statutes to the people.
The underlying assumption of the principle of legality must be that “what is not
expressly prohibited is allowed — that the individual is presumptively free to do
as he or she pleases, and that in doubtful cases the burden of proof lies on the

36
government.”

¥ Myers, supranote 7, p. 1865.
* Jeftrie, supranote 23, p. 209.
» Ibid, p. 208.
° Ibid, p. 209.
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2.1.  The Principle of Legality under the FDRE Constitution and the
1957 Penal Code™

The Constitution of the Federal Decmocratic Republic of Ethiopia
recognizes the principle of legality (with its various elementsy. Crucially, it
recognizes the right to protection against retroactivity of criminal law.”® No
person shall thus be held criminally liable and punished unless a criminal
conduct was made crime at the time when it was committed or omitted.”
Under Article 17, the Constitition further provides that no one shall be
deprived of his liberty unless that is made in accordance with established or pre-
existing law; that is, a person can only be lawfully arrested or detained for an act
that 1s prescribed by law as illegal.

The 1957 Penal Code also embraces the principle of legality. The Code
expressly provides that “[c|riminal law specifies the various oftences which are
liable to punishment and the penalties and measures applicable to offenders.”*
It, in Article 77, further declares that “[a] person is not punishable for an act or
omission not penalized by law... even though he acted intentionally in the
mistaken belief that he was committing a criminal offence.” It is, further, clearly

stipulated that “[t]he court may not treat as a breach of the law and punish any

* The 1957 Penal Code, as opposed to the 2004 Revised Crminal Code, would be refered to in
this article. This is because the court case analysed in section 3 involved the application/
interpretation of the 1957 Penal Code. Incidentally, it must be noted that the 1957 Penal
Code’s provisions on the principle of legality are identical with that of the 2004 Criminal
Code.

* Article 22, the Constitution of Federal Democratic Republic of Ethiopia, 1995, Federal
Negarit Gazeta, Proclamation No.1, 1* Year, No.1 [Hereinafter FDRE Constitution].

¥ Ibid.

* Article 2(1y, Penal Code of the Empire of Ethiopia, 1957, Negarit Gazeta, Extraordinary
Issue, Proclamation No.158, 16th Year, No.1.
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act or omission which is not prohibited by law. It may not impose penalties or
measures other than those prescribed by law.”*!

Now, the question is which law — primary or subsidiary — should specify
crimes and penalties or measures? The Penal Code authorizes regulations and
special laws, which are (to bey enacted by the executive branch of the
government as subsidiary laws, to specify crimes and penalties or measures. That
is, it authorizes subsidiary legislation to specify criminal oftences, albeit such an
approach to criminal legilation is not, as seen in section one, necessarily
justified. Of course, the Penal Cod requires such legislation (subsidiary criminal
lawsy to manifest “penal nature” before considered part of the penal law. It is
submitted subsidiary criminal laws acquire “penal nature”through adherence to
the general principles embodied in the Penal Code,* including the principle of
legality which requires any criminal law to specify the various crimes, penalties
and measures that are to be applied to oftenders.

The Penal Code has also given heed to fair notice. As stated under Article 1,
a main objective of the Code is “to preserve order, peace and security of the
state and its inhabitants for the public good.” The Code further ascertains that
the prior means of prevention of crime is through notice: “prevention of
offences by giving due notice of the offences and penalties prescribed by law.”*
It is when “due notice” fails in preventing crimes that punishment as means of
crime prevention follows. This can be inferred from the wording of Article 1
paragraph two which reads as: “...should [notice] be ineffective by providing
for the punishment ...to prevent the commission of further oftences.”

The notification of specified crimes and penalties serves as warning as to
what would happen to anyone who behaved in contravention of the criminal

law. That is, notice has a deterrence value as good as punishment. It is also

1 Ibid.
2 Ibid, Article 3.
* Ibid, Article 1.
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stated above that notice 1s a basic element of principle of legality that fosters
fairness or justice. Thus, citizens are supposed to be notified of what conduct is
prohibited/required through specification of the type of criminal conducts and
the form and extent of punishment. Government is generally duty-bound to
make criminal law, governing citizens, accessible. This is not to say that it
should give a copy of each and every criminal law document to the citizenry.
The government’s formal publication of criminal statutes may suffice in
tulfilling the requirement of fair notice.

Though ignorance or mistake of law is no defense in principle, the Code
allows the reduction of punishment for offenders who committed crime
ignorantly or mistakenly.* It, under Article 782, even allows for no
punishment to be imposed against an offender who committed crime owing to
absolute and justifiable ignorance of the law provided that there was no criminal
intent and bad faith in committing the crime. One circumstance for absolute
and justifiable ignorance of the law can, for instance, be lack of fair notice due
to non-publication of the law at issue.

Apart from the Penal Code, other legislations require publication of penal
laws. The first law requiring publication of approved laws was the Establishment
of the Negarit Gazeta Proclamation No.1/1950. Accordingly, this Proclamation
had made the Negarit Gazetta a law reporter until 1995 when the Federal
Negarit Gazetta Establishment Proclamation No.3/1995 replaces its 1950
predecessor. The latter law, under Article 2, clearly states that “[a]ll laws® of the
Federal Government shall be published in the Federal Negarit Gazeta”.

* Ibid, Article 78 (1y - (2).

® “Laws” refers to proclamations, regulations and directives. And, “laws of the Federal
Government” include enactements by either directly by the HPR or other appropriate organs
of the federal government; see generally Article 51, FDRE Constitution cum Article 2(1),
Proclamation No. 14/1996.
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Thus far, the literature as well as statutory provisions regarding the principle
of legality is discussed. The pratical enforcement of this principle in Ethiopia is
seen below in light of Federal Supreme Court Cassation Division ruling, which

the authors believe 1s compelling.

3. The Case: Ethiopian Revenue & Customs Authority v Ato

Daniel Mekonnen'

3.1.  Synopsis

In 2004, Ethiopian Revenue and Customs Authority filed criminal charge
against Ato Daniel Mekonen for possessing and transacting (for export to
Djiboutiy in 46.96 kg of gold before the Federal First Instance Court. The act of
the accused was said violate the provisions of Articles 228y and 662y of
Revenue and Customs Authority’s Proclamation No.60/1997, as amended by
Proclamation No.368/2003. Alternatively, the accused was accused for
committing an offence on the national economy in violation of Articles 1 and 2
of Directive No. CTG/001/97, a directive issued by the National Bank of
Ethiopia (NBE) for the control and transaction of gold in accordance with
Article 59 (2y (by of the Monetary and Banking Proclamation No.83/1994.

The Federal First Instance Court, to which the case was initially brought,
acquitted the defendant for the first count (the offense of contrabandy while
convicting him for the alternative count. And, it imposed a punishment of five
years imprisonment, forfeiture of the stated amount of gold, one million
Ethiopian birr fine and deprivation of all civil and political rights for three years.

Dissatistied by the ruling of the trial court on the alternative count, the

accused appealed to the Federal High Court. The appellate court maintained

* Ethiopian Revenue & Customs Authority Prosecution v Ato Daniel Mekonen, Federal
Supreme Court Cassation Division, File No.43781 (14 Hamle, 2002 E.C).
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that Article 59 (2y (by of Proclamation No. 83/1994 — based on which the lower
court imposed the penalities — has nothing to do with the amount of gold (to
be) possessed or transacted by individuals. Concerning the validity of Directive
No.CTG/001/97, the Court argued that since the Directive does not have the
status of law so as to entail criminal liability for it was neither published in the
Federal Negarit Gazeta nor printed in Ambharic as required by Proclamations
No0.3/1995 and 14/1994. The court thus reversed the decision of the Federal
First Instance Court.

The prosecutor of the Authority appealed from the decision of the Federal
High Court, albeit the Federal Supreme Court confirmed the latter’s ruling for
similar reasoning. Finally, the prosecutor sought cassation revision for

fundamental error of law.

3.2. The Holding of the Federal Supreme Court Cassation Division

In its application for the cassation bench, the prosecutor argued publication
cor non-publicationy in the Negarit Gazetta does not aftect the validity of the
Directive; and the Amharic verison of the Directive is lacking only due to the
working nature of NBE. The prosecutor then requested the Bench to reverse
the decisions of the lower appellate Courts and confirm the decision of the trial
court. The accused, on the other hand, argued that the Directive may not be
given a legal effect as it lacks the legal requirements for valid law. Accordingly,
criminal liability cannot result from such a “non-legal” document. The accused
then prayed the Bench to confirm the decision of the appellate courts.

In answering the questions (1y whether publication of laws in Federal
Negarit Gazetta is mandatorily required before laws issued by an organ other
than the House of Peoples’ Representative (HPR) become and (2y whether
such laws are mandatorily required to be written in Ambharic, the Bench first

discussed the making of both primary and subsidiary laws and hierarchy of laws
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as well. Convinced that subsidiary laws can be made by an appropriate
executive organ through delegation, it also pointed out that Proclamation
No0.14/1994 specifies working procedures (in enacting lawsy only for HPR.
Thus, the Bench reasoned that although laws — including proclamations,
regulations and directives — must be published in the Federal Negarit Gazetta,
this is so if and only if they are authored by the HPR. As there is nothing
mentioned in the proclamation about the law-making procedure of the
subordinate organs when they issue regulations and directives, the Bench
concluded that the publication of regulations and directives issued by an
executive organ is not required by law to be published in Federal Negarit
Gazetta. By the same token, it is concluded that the non-publication in
Ambharic of directives may not affect its validity. Hence, the validity of Directive
No.CTG 001/97 is confirmed notwithstanding publication in Ambaric in the
Federal Negarit Gazetta. Accordingly, the Bench reversed the decisions of the
lower appellate courts and confirmed that of the Federal First Instance Court for
Articles 1 and 2 of the Directive prohibit the possession and transaction of gold

exceeding 10 Ounces of gold without the authorization from NBE.

3.3. Comments

Based on the four issues framed hereunder, the writers would, in this
section, reflect on the decision of the Cassation bench. The writers believe the
following should have been framed as main issues by the bench before
rendering its final decision:

ay Whether the legislature in the primary legislation (Proc. No. 83/1994,

delegated any criminal law-making power to the NBE;

by Whether Directive CTG/001/97, which is issued by NBE, not

publicized in the Federal Negarit Gazzeta and not translated into
Ambaric, 1s “Penal Law” that can be invoked as establishing criminal

conduct and entail punishment;
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¢y Whether the type and extent of punishment provided under Article 59
2y (by of Proclamation No. 83/1994 is applicable to conducts that
violate any provision in the so-called Directive; and

dy Whether violation of any part of the Directive is punishable under
Art.59 (1y (hy of Proc. No.83/1994.%

3.3.1. Whether NBE has been delegated criminal law-making power

Article 392y of Proclamation No0.83/1994 stipulates that “[tjhe Bank [NBE]
may issue regulations and directives relating to gold.” Clearly, the NBE is
delegated power to issue regulations and directives in governing activities
relating to gold. What is not clear from the terms of this provision, however, is
whether such regulations and directives can specify crimes and entail criminal
punishments. Of course, the Penal Code, under Article 3, allows regulations
and special laws to specify crimes and penalties provided the requirements of
principle of legality are fulfilled. Here, the phrase “special laws” can definitely
include directives. But, as argued above, none of the different justifications for
delegation of law making power works for delegation of penal law. Rather, the
justifications for delegation of law making power counter all the purposes and
general principles of penal law. Accordingly, regulations and directives (to be)
issued by an agency should not specify crimes and penalties other than providing
administrative regulations. Though the NBE, in the case at hand, is delegated to
issue directives, such delegation, it is submitted, does not include criminal law-

making power.

* The Cassation Bench reasoned punishement could also be passed as per Article 59(1y (hy of
Proclamation No.83/1994.
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3.3.2. Whether Directive CTG/001/97 is “Penal Law”

Even when one assumes that the NBE is delegated criminal —law making
under Proclamation No0.83/1994, it must be established whether or not the
Directive, in the case at hand, can be considered as a “penal law” that can be
invoked as establishing criminal conduct and entail punishment. The Directive,
under Articles 1 and 2, simply prohibits the possession or transaction of gold
beyond a certain amount without NBE’s authorization. It thus deals with
regulation of activities relating to the possession and transaction of gold which is
fundamentally different from crime specification.”It follows that since the
Directive does not specify crimes as such, it would not be “penal law” as an
important requirement, i.e., crime specification, is missing.

Any criminal legislation, primary or subsidiary, must specify crimes as well
as corresponding penalties and measures for it to have a penal nature. As pointed
out earlier, the Penal Code, under Article 2 (1), requires subsidiary penal laws to
specify the corresponding penalties in addition to specifying the criminal acts.
However, Directive CTG/001/97 does not specify penalties and measures to be
taken against a person possessing or transacting gold in excess of 10 ounces. As
noted in the sysnopsis of the case, the Cassation bench penalized the alleged
offender based on the provisions of Proclamation No. 83/1994, instead of the
directive itself; the punishment for violation of the Directive is not
comprehensively found in one instrument (the Directive). Consequently, in the
absence of specification of punishments and measures, the Directive cannot be
invoked for having “penal nature” as required by the Penal Code.

In determining whether laws passed by an executive organ of the federal

government must be published in official law gazette, the pertinent provisions

* For more on the distinctions between the nature of criminal offenses and regulatory offenses,
see Ashworth, A., ‘Conceptions of Overcriminalization’, Ohio State Journal of Criminal
Law, Vol.5, 2007-2008, pp. 407 et seq.
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of Federal Negarit Gazetta Establishment Proclamation No. 3/1995 must be
consulted. This proclamation requires “laws of the Federal Government” to be
published in the Federal Negarit Gazetta. Since Directive CTG/001/97 was
passed by the NBE, a federal executive body,* it is argued it forms part of the
“laws of the Federal Government” for the purposes of Proclamation 3/1995. In
the case at hand, however, the Federal First Instance Court and the Federal
Supreme Court Cassation Division failed to identify and examine such laws on
the basis of which both the Federal High and Supreme Courts justified their
identical verdicts in favor of the defendant. The authors regret the courts failed
to identify and examine penal laws subject to the principle of legality.
Unnecessarily, they referred to Proclamation No.14/1996 which deals with the
working procedure of the HPR and argued that this Proclamation does not
require the same procedure, e.g. publication, as regards administrative organs
enacting laws through delegation. Of course, Proclamation No.14/1996 does
not deal with law-making procedures to be followed by government organs but
the HPR. And, the publication requirement under this proclamation is only
incidental, for the requirement of publication of laws (both primary and
subsidiaryy in the Federal Negarit Gazetta is primarily governed by the Federal
Negarit Gazetta Establishment Proclamation No. 3/1995. Therefore, the
conclusion of the Federal Supreme Court Cassation Division that there is no
law governing the publication of subsidiary laws in the Negarit Gazetta is not
legally persuasive.

[t must also be emphasized that the publication has to be made in the
language required by law. In this connection, the Federal Negarit Gazetta
Establishment Proclamation No0.3/1995, under Article 3, states that while laws
are published in the Negarit Gazetta, the text of the law has to be written both
in Amharic and English versions. It further goes to stipulate that where there is

discrepancy between the two versions, the Ambharic shall have a prevailing

* Article 77 (4), FDRE Constitution.
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effect. In both requirements, the Proclamation employed the word “‘shall” to
show the mandatory requirement of publication of laws in Amharic and English
as well. The absence of publication of laws in either of these languages would
fail the requirement of notice. Unless a law is published in the official law
reporter, the Federal Negarit Gazetta, in a language understandable to the
public, no one can access it and be able to take notice to behave according to
the will of the law. The requirement of the text of the law to be written in
Ambharic language, in addition to English, is not a matter of formality; it is rather
a requirement safeguarding the fundamental freedoms and liberties of citizens.
Seen in light of this, the Directive, written only in English and unpublished
in the Federal Negarit Gazetta, do not fit with Federal Negarit Gazetta
Establishment Proclamation and, crucially, the principle of legality. The Federal
Supreme Court Cassation Division, in making reference to only Proclamation
No0.14/1996, failed to identify and apply the relevant law, the Proclamation No.
3/1995 which explicitly and mandatorily requires laws, primary or subsidiary, to

be published in Amharic, the working language of the federal government.”’

3.3.3. Whether the type and extent of punishment provided under Article
59 2y (by of Proclamation No. 83/1994 is applicable to conducts that
violate the Directive
It is recalled that specification of crimes with corresponding penalties and
measures applicable to criminals is an important nature of penal laws. Offences
would not be complete unless the conduct prohibited or required is
accompanied by clearly stipulated punishments or range of punishments.
Proclamation No. 83/1994, particularly under chapter three, deals with
matters relating to import and export of valuable goods which include gold.
However, it does not stipulate the legal amount of gold while possessing or

transacting the same. As a result, the punishments stipulated under Article 59 (2

0 Ibid, Article 5 2.
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(by of the Proclamation are only applicable to acts specified in the proclamation
other than acts relating to the breach of the possession and transaction of gold
beyond a certain amount. The type and extent of punishments provided under
Art 59 2y (by of Proc. No. 83/1994 would not therefore apply vis-a-vis
conducts that violate the provision of the Directive, albeit the Cassation Bench

erroneously held to the contrary.

3.3.4. Whether violation of any provisions of the Directive is punishable
under Article 59(1) (hy of Proclamation No. 83/1994.

Article 591y (hy of Proclamation No. 83/1994 stipulates that any violation
of any directive (to be) issued under the authorization of the proclamation is
punishable in accordance with the 1957 Penal Code. As seen already, the
Directive regulates the legal limit of the amount of gold to be possessed or
traded without the authorization of NBE. One may therefore arguably hold
that this is crime specification. Nonetheless, the writers strongly mainatain this is
not crime specification for reasons discussed earlier. The Directive, which
perhaps specifies a penal act without however the corresponding punishments,
is contrary to the principle of legality anyway. For that reason, it is not in
accordance with the 1957 Penal Code. It is thus submitted any violation of any
part of the Directive is not punishable under Article 59 (1) (hy of Proclamation
No. 83/1994.

Conclusion

Government organs in Ethiopia must adhere to the principle of legality in
enacting criminal laws through delegation. It is only when the principle of
legality is ensured that the fundamental rights and liberties of individuals would

be guaranteed.
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It 1s unfortunate though that the supreme judicial authority in Ethiopian
Revenue & Customs Authority Prosecution v Ato Daniel Mekonen set a
precedent that subsidiary criminal laws may apply notwithstanding the
requirement of the principle of legality that penal laws must be published in
Ambharic in Federal Negarit Gazette. The Directive, issued by NBE and applied
by the court as valid criminal law, was neither published nor translated into
Ambharic from English; it was just put somewhere just like an ordinary literature.
NBE that abandoned the Directive without concluding its publication tasks is
similar to an “Ostrich among the most stupid birds that leaves its egg in the
sand, heedless that the passage foot may crush them. >' Is it fair to punish a
passerby who crushed but never knew or should have known whether there is
egg buried somewhere in the sand? The authors are afraid not.

Finally, the authors believe the holding of the Cassation Bench that
unpublished directives are valid laws is made without due analysis of relevant
laws and principles. It is however hoped that the bench would revisit its holding
with the view to restore the enforcement of the principle of legality as

recognized under the Consititution and criminal laws of the country.

>! Bentham, supra note 26.



Evaluating the Concept of Minority in Corporate Group Context: A
Specific Look at Minority Shareholders of the Subsidiary Company

Belayneh Ketsela*

Abstract

Despite the practical presence of corporate groups in Ethiopia for some decades now,
the notion of minority in corporate group context has not been explicated in domestic
literature. In this article, an attempt is made to evaluate the concept of minority with
particular emphasis on minority shareholders of the subsidiary company. Section I of
this article will provide some background on the Ethiopian law on minority
shareholders in general. Section II will explain who the minority shareholder in the
subsidiary is. Section III discusses the rationale for the protection of minority
shareholders of subsidiary company. Finally, minority shareholder (of the subsidiary)

rights are discussed from a comparative perspective.

Introduction

One can find in vain a universal definition for “groups of companies”.
Under Dutch law, group of companies are defined on economic basis, whereas
in Germany the term is defined on a legal basis.' Control of one company
(@ parent company)y over basic managerial decisions of other company/
companies (subsidiaries/sub-subsidiaries) is the bond that generally gives rise to

group relationships. Thus, a group of companies may mean an entity/economic

* Lecturer, Law School, Bahir Dar University, LLB (Addis Ababa University, 2006y, LLM
(University of Groningen, 2010.

! Under Article 24b of Book II of the Duch Civil Code, corporate group is defined to mean “an
economic unit in which legal persons and partnerships are united in one organization.” For
German law, such legal persons should however come together under a unified management
for a group to be deemed formed; see Andenas, M. & Wooldridge, F., European Comparative
Company Law, Cambridge University Press, Cambridge, 2009, p.479, [hereinafter Andenas &
Wooldridge].
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unit comprising of a parent (holdingy company and one or more subsidiaries and
sub-subsidiaries that are operating under the holding company’s umbrella.>

No matter how a group relationship is established, the companies in the
group structure retain their separate juridical personality and enjoy the resultant
limited liability. Thus, legally speaking, the parent company — of even a wholly
owned subsidiary — neither incurs additional liabilities (either vis-a-vis minority
shareholders or creditors of the subsidiaryy nor enjoys additional benefits
emanating merely from the group relationship.” This is true despite the parent
company’s right of control which vests it with the power to freely dictate the
internal management affairs of its subsidiaries. The parent company’s managerial
decisions over its subsidiaries or sub-subsidiaries are meant to promote the so
called “corporate group policies” that are of course reflections of the financial
interests of the parent. As such decisions are not legally required to be in line
with the financial interests of the subsidiary, big enterprises (nationals or multi-
nationalsy prefer business operation via the group form to branches or divisions.*
Of course, such economic integration absent legal integration in the sense that
members to the corporate group retain their legal identity is considered as the
most important incentive for an enterprise (holding companyy to conduct
business by establishing new subsidiaries or by holding shares in already

established companies (subsidiaries).

* Such relationship of control could emanate from the majority of voting rights of one company
in the general meetings of the other or through contracts which entitle the holding company
to express rights of control.

® This is true in jurisdictions that rely on traditional company law rules for the regulation of
groups. But, in jurisdictions with separate separate regiems for corporate groups, e.g.
Germany, there are express rights of control as well as duties on the holding company; see
Andenas & Wooldridge, supranote 1, pp.455 and 480.

*Muscat, A., The Liability of the Holding Company for the Debts of its Subsidiaries,
Dartmouth, Brookfield, 1996, p.4 [Hereinafter Muscat].
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When one examines the other side of the coin, the parent company’s
management policies are likely to erode the financial interests of one or more of
its subsidiaries in the guise of corporate group policy. Most often, the parent
company is majority shareholder in the subsidiary company. However, the
harm sustained by the subsidiary is not felt by such parent regardless of its
shareholding in the subsidiary because this majority shareholder (the parent)
generally benefits from the overall group strategy. The ultimate risk would
therefore rest on the minorities and creditors of the subsidiary; hence the need
for statutory protection of the subsidiary’s minorities.

Company law generally looks after the subsidiary’s minorities against the
parent’s abusive and unfair conducts as a corollary to the recognition of the
group structure. In recognizing the group structure, the 1960 Commercial
Code of Ethiopia contains few provisions that are said to exclusively protect
minority shareholders of the subsidiary company. For example, the law has
imposed an obligation on the parent company to prepare the accounts of its
subsidiaries and to submit to the annual general meeting at the same time and in
the same manner as its own accounts.” The law also states the possibility of
extending expert investigations that are being held in a company to cover the
affairs of its parent or subsidiary company under certain circumstances.’

By allocating special obligations on the parent company, these special rules
of the Commercial Code were initially said to exclusively deal with the group
arrangement with a view to protecting minority shareholders and creditors of

subsidiary companies. However, the Code’s recognition of the “group” form is

> Article 451 (1), Commercial Code of Ethiopia, 1960, Negarit Gazeta, Proclamation No. 166/
1960, 19th Year, No.3 [hereinafter Commercial Code]. Though it suffers from lots of
exceptions, the rules in the Commercial Code entitle minority shareholders of a subsidiary
company to get access to information regarding company management and structure. Note

also that there are detailed rules of considerable importance to the group context.
® Ibid, Article 384.
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not coupled with a stipulation on threshold or mode of control that a company
should (potentially or factuallyy exercise over other company/companies for
such entities to have control relationships. It is not clear who the subjects of the
obligations and rights enshrined under the provisions discussed above really are.”
Unless there are clearly defined rules on group formation, courts would find it
hard to impose the special obligations of the parent company that the Code has
clearly provided. The absence of a stipulation on threshold is thus likely to have
serious repercussions on the interests of minority shareholders of subsidiary
companies, but, even so, it is not uncommon to see in Ethiopia enterprises that
are branded as “groups of companies” or “holding companies”.

Right now, minority shareholders of the subsidiary company can only be
protected by the rules that govern the majority®-minority relationship in the
individual company. Though minority shareholders of the subsidiary company
may seek protection via the provisions meant to protect minority shareholders

in the individual company, the problems of the former * are quite different from

7Banking Business Proclamation No. 592/2008 uses the term “influential shareholder” to refer
to a shareholder who directly or indirectly holds 2 % or more of the total subscribed capital of
the company. Accordingly, among private persons a person holding 2 percent of the shares is
likely to be an influential shareholder. This threshold seems too small to make a shareholder
influential; but anyway the law restricts anyone —other than the government — from holding on
his own or jointly with specified persons more than five percent of the shares of a bank (See
Articles 1(11y cum 111y, Banking Business Proclamation, 2008, Federal Negarit Gazeta,
Proclamation No0.592, Year 14, No.57). This threshold does not however serve as an authority
in defining parent company for the purpose of the Commercial Code because it specifically
addresses financial institutions who have recently been largely excluded from the scope of
coverage of the company law provisions of the Commercial Code.

¥ Here, we can generally take the majority to mean the controlling company (parent company
in the economic sense) in its shareholder capacity.

? This can simply be demonstrated by the risks minority shareholders of the subsidiary encounter
by the conducts of the parent which is usually a majority shareholder in the subsidiary; see

Section 2 infra for more.
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the latter; hence a doubt on the effectiveness of the Commercial Code
provisions in tackling the unique problems of the subsidiary’s minorities.

However, this article is not interested in examining the effectiveness of the
Commercial Code in protecting minority shareholders of the subsidiary
company. Given the unique features of minority-majority relations in the
individual company on the one hand and those in the group context on the
other, the article rather attempts to surface how the concept of minority
shareholder should be understood for the purpose of effective minority
shareholder protection. The article tries to show who, among the diversified
classes of shareholders of the subsidiary company, should qualify as minority
shareholder for protection via minority rights. Before forwarding ideas on how
minority rights should be understood in the context of group relationships, the
article explains the possible justifications for special protections to minority
shareholders in groups.

For comparative perspectives, the laws of England and Germany are
consulted for they represent relatively rich jurisprudence in the regulation of
groups.'” Also, reference to laws of the United States and the Netherlands as
well as the OECD Principles of Corporate Governance is made wherever
appropriate.

In the Commercial Code, there are no rules that impose special obligations

on groups having the private limited company (PLCy form. The relevant

' England follows the traditional approach to corporate group regulation. Under this approach,
which is the dominant approach worldwide, regulation focuses on the individual entity d.e. it
treats the parent or subsidiary as a separate unity. This approach is also embraced by the
Commercial Code of Ethiopia. Germany, on the other hand, has come up with special rules
governing groups, and few countries are following this trend. Germany was the first European
country to regulate the relationship between parent company and its subsidiaries through a
special legal regime. Later, Portugal and Italy followed. Brazil is the only non-European
country to adopt a special and systematic group regulation law. Under this approach, the group

is treated as a single economic unit. See Andenas & Wooldridge, supranote 1, p.451.
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provisions of the Code deal exclusively with groups of companies formed by
the share company (SC). As a result, the article is confined to analyzing these

provisions.

1. Some Background on the Status and Regulation of Corporate

Groups in Ethiopia

As noted earlier, business enterprises having the suffixes “holding” or
“group” in their names can be found in Ethiopia. A parent-subsidiary
relationship may also be formed de facto, even though an economic unit
formed thereof does not tag the words “holdings” and “groups” in its name. In
economic terms, the economic unit is created when a centralized management
is achieved between the companies. There are no legalization procedures for
their formation. Procedures of registration, for example, are not required to
create the group. Such business reality might not be felt by either the
controlling company or the controlled company.

In legal systems that stipulate some criteria for the formation of such
economic unit, the group is deemed to be created upon the fulfillment of the
same. Yet, Ethiopian law does not (1) provide for the factors that give rise to
parent-subsidiary relationships and (2) and lay down clearly stipulated legal
standards that govern parent-subsidiary relationship. It is not thus clear if a
corporate group is (legally speaking)y formed where a company holds majority
shares of another and eftectively exercises management control or where a
company has the power to steer the decisions of board of directors of another
company and is able to pursue its interests at the expense of the other company.
This uncertainty may discourage corporate group formation. In an interview

with Forbes Global Magazine, a general manager'' of a big Ethiopian company

" Interview with: Mr. Melaku Beza, General Manager, National Mining Corporation (March
15th, 1999, World INvestment News). An electronic edition of the special country report on
Ethiopia published in Forbes Global Magazine( July 26th, 1999.
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explains how the absence of a law on corporate groups affects their invetsment
decision:

“We are establishing a corporate office...It will be a holding company

when the law comes. So far, there is no law for holding companies. We

are 100% autonomous, and we are a private limited company. We have

got corporate guidelines which we respect, otherwise all our financial

decisions, human resources decisions, are limitless independent, and 100%

autonomous. We report to our corporate office, in budgeting, and

accounting, so that they will be aware of what we are doing. Otherwise,

all the companies are 100% autonomous. We are now establishing this

holding company”.
Far beyond the disincentive such uncertainty brings about on investors, we are
still very much in the dark about how the interest of minority shareholders of
the subsidiary (sharey'® company is protected. A 2008 study on corporate
governance in Ethiopia reveals ownership concentration and pyramid structures
were among the core problems of corporate governance in the country.”” The
Commercial Code does not impose a restriction on one’s magnitude of
shareholding in a company; hence the need for addressing the concern of
minority shareholders in group context or otherwise.

Be that as it may, it is clear that group relationships having share companies

as their ingredients are allowed in the Commercial Code. Article 451 imposes
legal obligations on a holding company for accounting purposes. In addition,

some other provisions'* of the Code imply corporate groups are recognized

"2 Should the majority shareholders’ prefer PLC instead of SC, further problems regarding
appropriate protection of minority shareholders would loom. This is because: (1) minority
shareholders are exposed to oppression due to the unregulated and autonomous management
structure of PLC and (2) a minority shareholder that opts for exit may not eftectively exercise
his right since the shares issued by the company are not freely transferable.

" Minga, N., Rethinking Corporate Governance in Ethiopia September 2008, available at:
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1264697&download=yes>.

" See, e.g., Articles 370, 379, 384, Commercial Code.
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under Ethiopian law. Like Ethiopia, France and England" provide for some
special obligations of a parent company, without however a separate group law
in place. But unlike English and French law, Ethiopian law is silent on the
factors or standards that trigger the formation of the relationship; hence,
application of the obligations is intangible. This is a major source of legal
uncertainty that should worry minority shareholders and creditors as well.

In general, group relationships materialize where a controlling company
exploits the finance and assets of a subsidiary while the former is without
additional legal duties or liabilities. Absent specific rules on the protection of
minority shareholders in corporate group context, the ordinary rules on the
protection of minority shareholders in an individual company apply for parent-
subsidiary relationships.

Incidentally, corporate group laws of most continental legal systems
including that of France ignore the doctrine of fiduciary duties of directors and
replace it by a detailed regulation of directors’ dealings with the company.'®
Uniquely, the Commercial Code of Ethiopia clearly recognizes the fiduciary
duty of directors. In particular, Article 364 stipulates that directors owe their
company a duty of care expected of an agent. Therefore, as an agent a director
is duty bound not to place himself in a position where there is a likely for
conflict between his own personal interest and his duties to the company.'” The
Code also regulates dealings between the company and an interested director in

a detailed manner." Accordingly, certain transactions are prohibited and are

1> See Pennington, R., Pennington’s Company Law, 6" ed., Butterworths, London, 1990,
p.749 [hereinafter, Pennington)].

16 , 1n Schmitthoff,
C. & Wooldridge, F., Group of Companies, Sweet & Maxwell Ltd, London, 1991, pp.1-
119.

' See also Andenas & Wooldridge, p.273, for a discussion on English law.

¥ Article 356, Commercial Code.

See generally Tunc, A.,“The Fiduciary Duties of a Dominant Shareholder”
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automatically declared void. Certain transactions, on the other hand, are subject

to the shareholders authorization procedure.
2. Who is a Minority Shareholder in the Subsidiary?

2.1. General Overview

Any attempt to define “minority shareholder” by specific reference to the
subsidiary company would generally be informed by two separate trends in
company laws worldwide. As seen already, groups of companies may be
regulated either by traditional (generaly company law or a special law for group
structures. In Ethiopian and United Kingdom, group structures are subject to
traditional company law provisions. Minority shareholders of the subsidiary
company are not thus subject to special provisions. As a result, any meaning
ascribed to minority shareholder of the individual company does not change
due to the mere fact that such company has become a subsidiary of some other
company.'” The meaning of minority shareholder of the subsidiary company is
simply sought from company law provisions pertaining to individual
company.”’ The German Aktiengesetz”' on the other hand, has come up with
special regulatory provisions for groups of companies — konzern. The rules
regulating the individual company and its minority shareholders are not
applicable once a group is legally formed.”® Under German law, which
recognizes special rights and obligations of the holding and subsidiary
companies, minority shareholder of an affiliate/subsidiary is defined differently

from minority in the individual company.* The nature of the applicable regime

' The same holds true as regards minority shareholders of the holding company.
% This is also the approach taken in this article.

*! This is the German Stock Corporation Law [hereinafter cited as AktG].

** The general company law applies with regard to de ficto groups, however.

2 See section 2.4 infia.
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for the regulation of group structures may therefore determine our conception
of “minority shareholder”.

Below, the concept of minority is discussed. In so doing, the writer does not
rely more on statutory provisions than literature, as neither Ethiopian nor
English laws define minority shareholder. Yet, a separate discussion on minority
shareholder of an affiliate company as enshrined in the German AktG would,

the author hopes, complement the dearth.

2.2, Minority Shareholder Defined: Shareholding or Control?

There 1s a tendency to qualify a shareholder as minority based on voting
shares. For example, in the United Kingdom, even after the enactment of the
1985 Company Act, the amount of shares one holds was emphasized in
distinguishing a majority shareholder from minority counterparts. Accordingly,
a shareholder that holds more than fifty percent of the equity share capital of the
company alone or acting in concert was considered a majority shareholder.>*
But, as seen below, such a shareholder may in fact be a minority shareholder
unless he exercises control of the company.

Timmerman>defines a minority shareholder: “a  shareholder who
irrespective of his shareholding in the company is unable to exercise a significant
control within the company”. Contro/ demarcates the boundary between the
majority and the minority.”® The magnitude of shareholding or capital
investment of a shareholder has no place unless this is accompanied by control

of the management of the company. Absent control within his company, a

* Muscat, supranote 4, p.86.

» Timmerman, L. & Doorman, A., ‘Rights of Minority Shareholders in the Netherlands’
2001y, p.5; available at <http://www.ejcl.org/64/art64-12.pdf> [Hereinafter Timmerman &
Doorman].

* However, as we will see it in detail below, it is hard to imagine a precise dichotomy between

shareholders as majority and minority without investigating conflict of interest situations.
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shareholder who holds fifty percent or more of the voting rights of the company
may thus still qualify as a minority shareholder. This is especially the case where
another shareholder can appoint or dismiss the majority of directors. On the
other hand, a shareholder who is without majority shareholding may be deemed
a majority shareholder as far as he is capable of exercising control of the
company.

Since control may take wvarious forms, any definition of minority
shareholder must take into account the possible modes of control involved;
hence, our definition of minority is likely to vary with companies involved. As
Timmerman suggests in connection with the concept of minority under Dutch
company law,”’in a company where capital and control are dismembered as a
result of control mechanisms such as priority shares, the issuance of preference
shares, pyramid structures or the statutory two-tier regime, identification of the
minority within a certain company must take into account any possible ways of
influence (controly that a shareholder may have® because the underlying forces
determining its direction and momentum are more important than the size of
one’s investment — a bit like being a heavyweight on account of muscle rather
than fat.

In the absence of any one of the aforementioned structures of control, i.e.
when capital and control are parallel, “minority shareholders are those who
contribute a significantly smaller percentage of the company’s capital than the
largest shareholder”®’

The very notion of parent-subsidiary relationship implies a company should
have control of another company for it to be regarded as a parent. Logically, the
parent company is thus automatically excluded from the class of minorities. But,

this does not necessarily imply that all shareholders (with the exclusion of the

* Timmerman & Doorman, supranote 25, p.4.
* Ibid
*Id p.5.
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parent company) are minority shareholders of the subsidiary. Even among the
remaining shareholders, those who are connected with the parent company
ce.g. a shareholder director of the subsidiary that is appointed by the parent) are

generally excluded from the group of the minority.

2.3.  Ethiopian conception of minority shareholder

Under Ethiopian company law, there is no clear definition of minority
shareholder. Nevertheless, some provisions of the Commercial Code give us
clue on the Ethiopian conception of minority. As one’s decision-making power
in general meetings is the common factor in determining the existence of
holding-subsidiary relationships,™ our discussion here revolves around rules
pertaining to decision making power in the ordinary general meeting of
shareholders. Alternatively, however, one’s power — which may, for example,
be contractual — to appoint or remove board members of the company may also

bring about eftective control even in the absence of decision power in the

* This is hardly surprising as shareholders’ ordinary general meeting is vested with the power to
oversee other management bodies including directors and auditors. It appoints and removes
directors and auditors. It also sets their remuneration (see Article 419 (2), Commercial Code).
The annual general meeting discusses the company's situation and prospects on the basis of
documents and reports submitted by directors and auditors and it may approve, amend and
approve or refuse to approve same. If the annual accounts are approved and profits are
available for distribution, the meeting decides on the distribution based on directors’ proposal
(Article 419(1yy. Ordinary general meeting can also decide on issues involving the issuance of
non-convertible debentures. Generally, matters other than those reserved to extraordinary
general meeting are within the scope of power of the general meeting. See also Gizachew
Sileshi, ZLaw of Traders and Business Organizations Teaching Module, Bahir Dar University,
School of Law, Bahir Dar, 2008, p.156 [hereinafter, Gizachew].
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general meeting; hence, additional emphasis on rules related to shareholder
power in appointment and removal of board members.”'

The Commercial Code confers control power on the shareholder
contributing a bigger share of the capital of the company. As a rule,
shareholders’ ordinary general meeting passes binding resolutions by simple
majority of the voting shares represented;’> and every share carries at least one
vote.”® The total number of votes a share carries is in proportion to the amount
of capital it represents;”* hence, the principle that control should correspond
with capital.”> Under normal circumstances, a shareholder contributing
significant portion of the capital of the company therefore possesses the majority
of the voting rights (the majority votey in the meeting. Simply put, such
shareholder becomes a majority shareholder. So, minority shareholders are
shareholders that possess less than fifty percent of the voting rights in the general
meeting.%

Conversely, there are exceptions to the principle of “every share carries at
least one vote” and hence to the rule “votes are proportional to amount of
capital investment”. As a result, a shareholder may control the company

without holding a significant percentage of the capital.”’

! One’s power to appoint or remove the majority of the board members can also be used as an
alternative yardstick for control and hence parent-subsidiary relationships; see, e.g. United
Kingdom Company Act, 2006, s 1159.

% Articles 421(1y-(3), Commercial Code.

¥ [bid, Articles 3453y and 4072).

* Id, Article 407 (1.

% This principle has also been embraced by a report of a group of leading European company
law experts. See Report of the High Level Group of Company Law Experts on Issues
Related to Takeover Bids, Brussels, 2002, p.3; available at:
<http://ec.europa.eu/internal_market/company/docs/takeoverbids/2002-01-hlg-
report_en.pdf>.[herein after Report of High Level Group EUJ.

*® This is simply because they contribute less than fifty percent of the capital of the company.

37 s
Timmerman & Doorman, supranote 25, p.4.
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An exception to the rule that every share shall carry at least one vote
concerns preference shares. The voting right of preference shares, where they
exist, may be restricted to matters which concern extraordinary general
meetings.”® Thus, their right to vote in annual general ordinary meeting may be
withheld. Nevertheless, such restriction can only be made against preference
shares giving priority over profits and/or distribution of capital upon dissolution
of the company.” Therefore, voting rights of preference shares for preferred
right of subscription in the event of future issues may not be restricted either in
ordinary or extraordinary general meetings.

Pyramid structures represent another instance of control by shareholders
who do not however provide a larger percentage of the company’s capital.*’ As
noted by the Report of the High Level Group of Company Law Experts of the
EU*"“pyramid structures in a different way achieve a similar disproportionality
between [capital investment| and control rights to that which is, for example,

achieved by multiple voting rights”.** This happens when a person™ exercises

* Article 336(3)-4), Commercial Code; see also Gizachew, p.120.

* Ibid, Article 336(3).

* Timmerman & Doorman, supra note 25, p.4.

* Report of High Level Group EU, supra note 35, p.38.

“Nevertheless, in every holding company in the pyramid one may strictly maintain
proportionality between capital and control. This may be achieved for instance by strict
adherence to company law principles that guarantee proportionality between capital and
control. Yet, by “just holding the minimum percentage required to retain control and by
having minority shareholders in each holding company to finance the exercise of control by
the ultimate owner,” economic disproportionality may still be attained. See Report of High
Level Group EU, pp.38-39.

* In some European jurisdictions, the controlling person need not necessarily be a company.
For example, in the Netherlands the Heineken family that owns a holding company which in
its turn controls another holding company (see note 46 and the accompanying textsy qualifies
as person. By the same token, ‘person’ must as well refer to all business entities and persons

such as sole propritors, parnerships and of course companies.
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ultimate control over a company through a chain of holding companies each
owning a controlling interest in the next one. There are non-controlling
(ninority shareholders) in every holding company in the chain. Under such an
arrangement, the person who sits at the peak of the chain controls** the
company at the bottom of the hierarchy through a relatively small capital
investment therein, ** that is to say the person at the pick exercises direct control
on the first holding company which in turn controls the second holding
company, the latter also controlling a third holding company and so on. An
interesting example is the Dutch corporate group Heineken. As Timmerman &
Doorman* illustrate:

“The Heineken family owns the majority of the shares in a listed holding

company, which in its turn holds the majority of the shares in Heineken

NV, which is also listed. Through this construction, the Heineken family

effectively controls Heineken NV, even though it only provides slightly

more than 25% of the capital.”

A similar scenario may occur in Ethiopia, where the Commercial Code
does not prohibit the control of company by means of pyramid structure. With
regard to participation of one company in another company, the only limitation
the Code imposes involves cross-holding between companies.*’” Article 3441,
prohibits a company say Company A) from holding any share in another

company (say company By if company B already holds shares representing ten

* The control such person excercises over the company at the bottom may either be de jure
(contractualy or de facto; see Report of High Level Group EU, supranote 35, p.38.

® Ibid see also Timmerman & Doorman, supranote 25, p.4.

* Timmerman & Doorman, supranote 25, p.4.

7 Article 344 (1), Commercial Code reads: Where ten percent or more of the capital of one
company is held by a second company, the first company may not hold shares in the second
company. Cross-holdings may also raise issues of capital and control even though cross
holdings do not seem to be as popular as pyramid structures. See Report of High Level Group
EU, supranote 35, p.38.
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percent (10%) or more of the capital of company A. Otherwise, a company may
hold any number of shares in the other company in so far as the second
company does not hold shares in the first company or where cross holding by
each is below 10%.* No prohibition is imposed on a company’s right to hold
majority shares in another company and further control others indirectly.

Meanwhile, as any person is in principle capable of acquiring shares under
the law,* the person who stands at the peak of a cascade of holding companies
and ultimately controls companies thereunder may include individual person,
family, individual trader (sole proprietory, partnership, company and
government agency.”

Furthermore, contractual arrangements between shareholders may create
disproportionality between capital and control. This kind of contractual
arrangement is used by shareholders with relatively smaller investment

compared to that of the larger shareholder. For instance, in a company where

* Gizachew, supranote 30, p.116.

*This is because the Constitution of the Federal Democratic Republic of Ethiopia under Article
40 recognizes the right to private property which can only be restricted under specified
circumstances. Interests or claims contained in shares (shares other than bearer shares), are
regarded as movable property by the fiction of the law. A cross reference to Articles 329,697
and 729 of the Commercial Code and Articles 1260, 2816, 2829, 2863-2874 of the Civil
Code reinforces this view.

' However, some laws, e.g. Banking Business Proclamation, supra note 7, provide for
restrictions on one’s acquisition of shares in companies. The proclamation which prohibits
foreigners from acquiring shares in Ethiopian banks does also limit a person’s (other than the
Federal Government of Ethiopiay right to “hold more than five percent of a bank’s total shares
either on his own or jointly with his spouse or with a person who is below the age of 18
related to him by consanguinity to the first degree.” This kind of restriction on acquisition of
shares 1s contemplated by Articles 11-27 of the Commercial Code that state “specific
requirements as to age, qualifications, sex, nationality or license may be imposed by law in
respect of particular trader”. Such restrictions should not be confused with restrictions

imposed on certain persons to run a business.
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the largest shareholder contributes 40% of the capital, other shareholders each
constituting 30 % of the capital may agree to act in concert in shareholders
meetings. The largest shareholder who loses control power would in fact be a
minority.

To sum up, Ethiopian law does not always require capital and control to go
in line. In principle, a minority shareholder seems to be anyone who
contributes less than 50 % of the capital. Nonetheless, there are possibilities for
such a shareholder to exercise managerial control. In a company that issues
preference shares or applies pyramid structure, “minority shareholders” must be
defined by taking into account such realities. Besides, definitions should take in
to account contractual arrangements concluded for the purpose of acting in
concert. And, it is thus submitted that minority should be defined in terms of
particular situations of the company. As a United States Court interestingly
remarks:

“The question of whether shareholders are ‘minority’ or ‘majority’
shareholders should not focus on mathematical calculations but, instead,

should focus on whether they have the power to work their will on others

and whether they have done so irnproperly.”51

2.4, Minority Shareholder under German Akt G

German law is unique in the sense that parent and subsidiaries are taken as a

. . . . . 52 4. .
single economic unit — Konzern — subject to special rules™ distinct from

>! Hollis v. Hill, 232 F.3d 460 - Court of Appeals 5th Circuit 2000.

>> The rules are provided mainly in the German Stock Corporation Act (Aktiengesetzy which
dates back to 1965. They apply in relation to joint stock corporations and partnerships limited
by shares see Akt G, 9 291). Partnerships limited by shares are rare and therefore excluded
from the scope of this paper. Some rules of the AktG are also applied by analogy to companies

with limited liability (GmbH) — whose closest Ethiopian equivalent would be private limited
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company law provisions that generally apply vis-a-vis majority-minority
conflicts in the independent company.”® The irrelevance of rules governing
majority-minority relations in the individual company to group situations
speaks of the Germany’s readiness to accept commercial reality and its
consequences.

German AktG, which legitimizes a wider range of controlling powers of the
parent company notwithstanding they are detrimental to the interests of the
subsidiary company and others,”* embraces safeguards for shareholders of the
subsidiary who have abandoned their respective interests for the sake of
successful group policy.” Accordingly, a clearer definition of minority is sought
so as to identify the beneficiaries of the protective rules.

For the obvious reason that the regime for affiliated groups expressly shifts
managerial power of the controlled companies to the controlling company, the
ground for the characterization of a shareholder as a minority is not the absence
of control within the company he belongs to. From the very outset, a
shareholder of the controlled company does not have a legitimate right to
control his company. Instead, following the conclusion of the contract of
affiliation, every shareholder relinquishes and subsumes its respective interests to
the interests of the controlling company. As a result, the regime itself brings to
an end to the core principle of company law that “capital and control must go

in line”.

company (PLCy; see Andenas & Wooldridge, supra note 1, p.454; also Hoffmann, D.,
‘Germany’ International Business Lawyer, pp.218 et seq.[Hereinafter Hoftmann].

3 See generally, Walde, T., W., ‘Parent-Subsidiary Relations in the Integrated Corporate
System: A Comparison of American and German Law’, Journal of International Law and
Economics, Vol.9, 1974, pp.408 et seq [Hereinafter Walde].

> Hoffmann, supranote 52, pp.219-220.

> Immenga, U., ‘Company Systems and Affiliation’, in Conard, A. et al. ceds.y the International
Encyclopedia of Comparative Law, Martinus Nijhoff Publishers, The Hague, 1985, Vol.
XIII, Chapter 7, Part II, p.73 [hereinafter Immenga].
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The subjects of the protective rules of the law are what are known as outside
shareholders™® According to Ulrich Immenga, these are shareholders of the
controlled company who are participating at the side of the controlling
company and whose interests are likely to be affected by the management
decisions of the controlling company.”” This group generally constitutes the
minority.”® The term outside shareholder is “derived from the relationship that
exists between these holders and the controlling company”.”” Among
shareholders of the controlled company, the controlling company can never be

% Also, any party associated to the

regarded as an outside shareholder.
controlling company and thus participates for the latter’s advantages by virtue of
that association is not an outside shareholder. From members of the controlled
company whose interests are not endangered as a result of the relationship and
are not therefore covered by the protective rules include:®'
e ashareholder-director that is appointed by the parent company®* and
e a company that is allied with the controlling company through special
contractual regime (as per German law) or otherwise de facto (as per an
EEC Directive).”

Among from shareholders of the concerned subsidiary a shareholder who

either controls or is controlled by the parent company by virtue of a contract of

*° [bid. This is also the term used in German AktG (see title of § 4.

5 1d

> Id. Tmmenga alternatively uses terms external or free shareholders. This is perhaps due to the
fact that, though these members of the subsidiary have relinquished their control in favor of
group interests, their individual interests are not necessarily in line with the interests of the
group.

9 1d

0 14

o1

% Such director is also refered to as nominee director.

% Immenga, supranote 55, p.73.
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dominance or de facto may be assimilated to the class of outside shareholders.
This class should however be distinguished from the one we saw above under
the second category. That category consists of a company that may not be a
shareholder in the subsidiary but which has alliance with the controlling

company.

3. The Whys of the Protection of Minority Shareholders of the
Subsidiary Company

Protection of the financial interests of minority shareholders of the
subsidiary is a major objective of a law regulating parent-subsidiary relations.®*
Of course, company law protects minorities in individual companies as well.
Both in the group structure and within the individual company, minority
protection is meant to tackle conflict of interest problems. In group context, the
conflict is between the economic interests of the parent company and that of the
subsidiary. Whereas, in the individual company the conflict is between the
financial interests of the minority shareholder and that of the majority, the later’s
interest being presumably indistinguishable from the interests of the company.®

Nevertheless, legal and practical issues of minority protection in an
individual company and in a group relationship are basically difterent. In the
independent company, only fraudulent practices must be addressed. On the
other hand, in the group arrangement there is a group policy that subsumes the
policies of its members. It 1s no more an individual action that affects the
interests of minorities. It is rather the fact of integration that triggers the
protection of minorities in corporate groups.()(’ As Muscat posits:

“At law the position of a minority shareholder in a subsidiary company

should be no difterent from that of a minority in the single independent

% See also Walde, supranote 53, p.456.
% See infra Section 3.1 for more.
% Walde, supranote 53, p.456.
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company. Yet, in practice a minority shareholder in a subsidiary is
company 1s potentially at greater risk. »07 [Italics added]|
An assessment of a company law regime on minority shareholders’
protection is basically an assessment of rules on conflict of interest. This section
makes a general remark on some of the “greater” conflict of interest risks of
minority shareholders of the subsidiary. First is however a brief summary of the

tension between legal independence and economic unity.

3.1.  The Tension between Legal Independence and Economic Unity

Independent legal personality of a company take as read its economic
independence.”® Such presumption is expressed in the term “corporate
interest.”®” Corporate interest dictates all company law rules including those
concerning internal management. Rules on directors’ liabilities and validity of
shareholders’ resolutions are thus formulated to advance corporate interest.”’

In the individual company, where the internal structure of corporate
governance consists of a relatively independent board, pursuing corporate
interest is easier. The residual corporate affairs reserved for shareholders
participation are exercised through shareholders’ general meetings.”' Common
to all shareholders is the desire to realize their financial interests through the
continual generation of profit by their company.’® Here, the interests of the

minority are largely parallel to the interests of the majority and ultimately to that

% Muscat, supranote 4, p.17

% Immenga, supranote 55, p.6.

% Ibid

7 Ibid,

! Nonetheless, the scope of managerial power of the board and the shareholders’ meetings
differs from jurisdiction to jurisdiction; see Immenga, supranote 55, p.6.

7? Ibid.
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of the company. The interests of the company are determined on the basis of
majority rule and any practical conflicts are resolved by majority voting.”

Nonetheless, this relative harmony in interests faces lots of problems when a
company becomes a member of a corporate group and thereby surrenders its
economic independence.’* This loss of independence is usually factual instead of
legal since the subsidiary is still a separate legal entity.”” Here, the minority
shareholders of a subsidiary company are in need of protection since there is a
tension between the company’s legal independence and economic unity within
the group.”® This tension emanates from the very attribute of groups which is
characterized by the separation of economic independence from legal
personality of the subsidiary company due to the control the parent exerts over
its subsidiary. When we see the other side of the coin, the group is only an
economic unit rather than a legal unit and company law does not usually treat
the group as a legal person even though it consists of companies operating under
a single economic policy.”’

Under these circumstances, there is a shift in the management function of
the organs of the subsidiary company as the management board is under outside
control for all practical matters, although it is still legally unaffected.

Furthermore, although the composition of board members is to be determined

7 Ibid,

™ Ibid. When enterprises join together a larger economic unit is created. Such unit is assumed
to be created when a certain level of centralized management is achieved. The prerequisite
degree of management centralization and strength of the resultant economic unity could vary.

> Muscat, supranote 4, p.86.

7 Timmerman & Doorman, supra note 25, pp.89-90.

77 Despite the creation of economic of unit, the subsidiary still retains all the five characteristics
of a business corporation: (1) legal personality, (2y limited liability, (3) transferable shares, (4)
centralized management under a board structure, and (5 shared ownership by contributors of
capital; see Kraakman R. et al., the Anatomy of Corporate Law: A Comparative and
Functional Approach, Oxford University Press, Oxford, 2009, 2"ed,, p.5.
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by shareholders meetings, the general meeting is exposed to the influence of an
outside interest in the form of majority shareholder.” In short, due to the
inherent conflict of interest between the parent and its subsidiary, all functions
of the management organs of the company end up to be mere formalities which
serve only legitimate interests of the group. In other words, group relationship
and the resultant conflict of interest bring about a disruption of the legal
structure of authority within the subsidiary company.”’

Beyond disruption of the legal structure of authority within a company, the
conflict of interest situation created thereby may erode the finance and assets of

% For it pursues an outside interest, which is the group’s interest,

the subsidiary.
instead of its own, the subsidiary’s business is not conducted “with an eye single
to its own interests”.®’ At the same time, the policy of the group may not
necessarily be compatible with that of the subsidiaries’.®* Group profit
maximization does not always mean profit maximization for an individual
member™ as the subsidiary may even be expected to act to its detriment for the

84
overall group success.

3.2, Conducts of the Parent Company that may harm the Subsidiary

Formation of corporate group brings with it “some risks of abuse and

285

unfairness that could endanger the various interests,””” mainly the interests of

minority shareholders of the subsidiary. Due to excessive intervention and

’® Immenga, supranote 55, p.6.

7 Ibid see also Muscat, supranote 4, p.49.

% Ibid p.7.

¥ Muscat, supranote 4, p.66.

S Timmerman & Doorman, supranote 25, p.89-90; see also Immenga, supranote 55, p.4.
¥ Immenga, supranote 55, p.6.

¥ Muscat, supranote 4, p.65.

8 Ibid, p.47.



Evaluating the Concept of Minority in Corporate Group Context 246

domination by the parent company, * the subsidiary is compelled to behave in
a way that is detrimental to itself but beneficial to the group as a whole or for
one or more other group members. While the organization of companies into a
group form generally allows the parent to transfer profits and assets and to divert
business opportunities, abusive corporate practices simply aimed at
implementing the group’s goal of profit maximization may not necessarily result
from domination — even of the extreme type — by the parent. ®” Control power
is a power that is almost by definition granted to every parent company™ and
under normal circumstances, it is applied for the overall success of the group as a
whole without endangering the interests of minority shareholders of
subsidiaries.™

Abusive corporate practices include profit transfer, transfer of assets and
business opportunity diversion. Though economically rational and consistent
with good business practice, these practices may at the same time be prejudicial

to the interests of the subsidiary and its minorities.”
3.2.1. Profit Transfer
The parent company may tunnel profits that its subsidiaries earn through

intra- group transactions including transfer pricing. Transfer prices are prices

fixed by the parent and have no relation to market value.”' Transfer pricing is

% Ibid, pp.61-62. In terms of the degree of influence the parent exerts on them, subsidiaries

could be autonomous, coordinated or dominated subsidiaries. The abusive conducts discussed
in this article are observed in the dominated subsidiary; see generally Immenga, Company
Systems, p.66.

¥ Ibid, p.61-62; Immenga, supranote 55, p.66.

5 Ibid

% Ibid, p.62; Immenga, supranote 55, p.66.

% Ibid, p.68.

°! Ibid Tmmenga, supranote 55, p.7.
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commonly applied in sale transactions where the parent and its subsidiary have
vertical relationships as customer and supplier.”” Transfer prices are often set by
the parent company without regard to the market value of the commodity
involved.” The inadequate price paid by the parent or the excessive charge
imposed on the subsidiary may bring about a reduction in income and perhaps
eventually bankruptcy to the subsidiary.

Although transfer pricing is effective and thus frequently used in transferring
profits, loans extended to the parent or other group members at less than the
market interest rate may also be employed for similar end.” Likewise, payments
made to the parent or other group members as a consideration for services such

as research may in fact result in profit transfer.”

3.2.2. Transfer of Assets:

When parent-subsidiary dealings cross the red line of normal commercial
transactions, transfer of profits becomes transfer of assets. Transfer of assets is the
appropriation by parent company of the essentials of its subsidiary.”® It occurs

when, for instance, the parent company demands the conveyance of assets

2 A steel producing parent company having an interest in a coal producing subsidiary may, for
instance, fix a lower (than the actual value in the markety price for it wants to assure a
sustainable supply of coal from the subsidiary. Similarly, “if this steel producing parent has an
interest in another company that uses large quantities of steel, for example, a car
manufacturer, the steel producing company fixes a higher price for long term basis for the
steel it sells”; see Lutter M., ‘The Konzern in German Company Law’, Journal of Business
Law, 1973, p.278.

» Immenga, supranote 55, p.7.

™ Ibid, p.7; Muscat, supranote 4, p.69.

% Ibid: Muscat, Muscat, supranote 4, p.69.

* Immenga, supranote 4, p.7.
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whose values do not have reliable market standards — intangible assets such as
patent and know-how are typical examples.”’

In the worst case scenario, the parent company may demand the sale of
immovables or machineries owned by the subsidiary.” A continual payment a
subsidiary makes in return for a long term deal with its parent (e.g. lease of an

obsolete machine from the parenty can also lead to transfer of assets.””

3.2.3. Diversion of Business Opportunities

After undertaking feasibility and other important studies, the subsidiary
company could make an agreement with a customer to perform a certain
project which, after the deal, must often be reported to the headquarters of the
group. Upon learning about the project, the parent company might divert this
business opportunity to another group member, perhaps to give some incentive.
In the meantime, the first subsidiary suffers loss of opportunities since
prospective customers are likely to deal with that other group member. Loss of
projects and the consequent absence of customers may diminish the subsidiary’s

: 100
mcome.

4. Minority Shareholder Rights

A shareholder qualifying as a minority shareholder is entitled to some

specific rights and actions.'”" This section discusses the nature of minority rights

77 Ibid,

% Id Muscat, supranote 4, pp.76-78.

9 1d

1% Muscat, supranote 4, p.73.

""" For example under Article 3811y, Commercial Code, shareholders constituting 10% of the
capital may request the Ministry of Trade and Industry to appoint one or more qualified
inspectors and to make an investigation and report on the company’s state of affairs. In the

context of group companies, these shareholders may bring an action for investigation into
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as distinguished from other shareholders’ right. In doing so, it first elaborates on
“the rights of shareholders” as recognized under the OECD' Principles of
Corporate Governance 2004y,'"” the 1960 Commercial Code of Ethiopia and
the 2006 UK Company Act. Finally, we conclude that not all rights including

some fundamental shareholder rights are truly minority rights.
4.1.  Rights of Shareholders

The 2004 OECD Principles of Corporate Governance ideintifies some six
basic shareholder rights. These are the right to: 1) secure methods of ownership
registration; 2y convey or transfer shares; 3y obtain relevant and material
information on the corporation on a timely and regular basis; 4y participate and
vote in general shareholder meetings; 5) elect and remove members of the
board; and 6y a share in the profits of the corporation.'”*

These rights may be categorized into pecuniary rights and control rights.
Pecuniary rights primarily address how shareholders share in the profits during
the life time of the company and the property upon dissolution. The right to

control, on the other hand, deals with the manner and extent to which

shareholders  exercise  voting in the affairs of a  company.

the affairs of their company (the subsidiaryy. Further, such an investigation may be extended
to the affairs of holding companies and other subsidiaries (Article 384, Commercial Code).
"2OECD stands for Organization for Economic and Co-operation and Development. It is an
economic organization of over 30 nations that coordinate trade and economic policies of
member states. Its principles are used as benchmarks by lawmakers of both member and non-
member states; see <http://www.oecd.org/about/>.
'OECD Principles of Corporate Governance, 2004 [hereinafter as OECD Principles].
'"OECD Principles, p.33. These rights are recognized in virtually all member states of OECD.

As we will see below, the Commercial Code of Ethiopia also embraces these basic rights.
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This classification 1s also reflected on the OECD basic principles of
protection.'”

With respect to the right to control, the OECD Principles consists of the
shareholder’s right to information and the right to influence the corporation,

06
> As a rule,

primarily by participating and voting in general meetings.'
shareholders’ rights to control are inherent to one’s membership in investment)
in the company. All shareholders, regardless of the number of shares they hold,
are entitled to these rights. Moreover, without a shareholder’s consent, the
rights are not subject to decisions of all levels of management of the company.
Though capital investment in principle entitles every shareholder to
influence his/her company’s affairs, stretching one’s hand into each and every
business of the company is unrealistic. Pragmatism — the diversity of
shareholders’ interests and the resultant impossibility to manage the company by
shareholders’ referendum and the need for speedy management decisions'” —
limits shareholder’s rights to influence the company only to certain core issues'™
related to, for example, the appointment of board members, approval of
extraordinary transactions, and amendments of the company’s articles or

memorandum of association.

1% 6ECD Principles, p.32. Accordingly, an equity share in a publicly traded company can be

bought, sold, or transferred. An equity share also entitles the investor to participate in the
profits of the corporation, with liability limited to the amount of the investment. In
addition, ownership of an equity share provides a right to information about the corporation
and a right to influence the corporation, primarily by participation in general shareholder
meetings and by voting.
"% In addition to these rights that are recognized under the laws of all OECD member states,
shareholder rights related to the approval or election of auditors, direct nomination of board
members, pledging shares, the approval of profits, etc., can be found in various jurisdictions.
See OECD Principles, p.32.
"7 Ibid,
108y
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Also, though core issues of management are always subject to majority vote,
right to control may not necessarily be exercised democratically — i.e. through
the shareholders’ general meeting.'” Instead, the right may be exercised
indirectly through the appointment or removal of members of the board of

directors who pass decisions on day to day affairs of the company.'"”

4.2, Shareholders’ Rights and Management

The supreme organ of corporate management is the shareholders’ general
meeting.''" The ultimate power of management and control of the company

resides with shareholders acting collectively in general meetings — which may be

112

ordinary or extraordinary. - Shareholders meeting as an organ of management

"Though the six basic rights identified by OECD concern every shareholder including the
minority, the ultimate decision maker is the majority shareholder through legitimately held
general meetings. It is the majority’s wills that are deemed to be the will of the company and
of all of its members including the minority shareholders. This is also true in times of
disagreement between the minority and the majority. Under Ethiopian law, a shareholders’
general meeting properly established and conducting its business in accordance with the law,
acts on behalf of all shareholders; its decisions bind all shareholders whether absent, dissenting,
incapable or having no right to vote (see Articles 388(1y - (2), Commercial Codey. This rule
applies mutatis mutandis to special meetings as well.

""Even so, as will be seen next, the six basic shareholder rights cannot be set aside by any organ

of the company as well as articles or memorandum of association.

"There are different categories of meetings, but generally the shareholders as a whole must
meet at least once per annum to evaluate the performance of directors, managers, auditors
and the overall state of affairs of the company. And whenever urgent and crucial matters that
are beyond the scope of powers of board of directors arise, extraordinary meetings will be
held.

"?Ordinary and extraordinary meetings are general meetings because all shareholders are

entitled to participate in them. On the other hand, special meetings refer to meetings of
shareholders of a specific class. There might be several classes of shares; and matters that only

affect specific class of shareholders need special meeting of concerned shareholders.
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plays significant role by passing resolutions on top issues of management. It has
powers to supervise the directors and to decide on the ultimate management
issues including winding up. All other management organs including directors
are accountable to shareholders meetings.'” However, this privilege of
shareholders is limited to cases where the company remains a going concern: in
times of insolvency creditors will have their own say in decision making.'"*
Decisions of the general meeting of shareholders, which obviously reflect
the will of the majority, bind all shareholders including the minority.
Notwithstanding this, shareholders’ fundamental rights reign supreme. Neither
the general meeting of shareholders nor the board of directors may pass
resolutions that compromise shareholder rights “inherent in membership.”
Similarly, neither the constitution of the company nor the articles of association
should preclude a shareholder from enjoying fundamental rights: for example,
right to vote in a general meeting'"” and right to a share in profits. Article
3891y, Commercial Code plainly states that “[any resolution by corporate

management organs| may not deprive a shareholder of his rights inherent in

' Ethiopian law provides three organs of management: shareholders meetings, directors and
auditors. Additionally, general manager who, while not an organ per se, plays crucial role in
the management of the company. While shareholders meeting retain power as regards
significant corporate matters, the board and the manager exercise residual powers of
management.

""Wymeersch, E., ‘Current Company Law Reform in the OECD Countries: Challenges and
Opportunities’, Financial Law Institute Working Paper No. 2001-04, Financial Law
Institute, Universiteit Gent, 2001, p.1; . See also Articles 974 et seq., Commercial Code.

"“Exceptionally, a shareholder may be precluded from voting in a shareholders’ meeting.
Concerning legal prohibitions, an excellent example is the rule that prohibits a majority
shareholder ( for our purpose, a parent company) from casting its vote in resolutions
pertaining to the approval of conflicted transactions¢ Article 409 (1), Commercial Code).
Moreover, a shareholder who gets his investment back by way of dividend shares cannot vote
in certain general meetings. Still, such restriction is consensual which follows one’s

entitlement to benefits.
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membership”. Rights inherent in membership, which consist of control and
pecuniary rights, include:
“rights which, under the law or the memorandum of association, do
not depend upon decisions of the general meeting or board of
directors or which are connected with the right to take part in
meetings, such as the right to be a member, to vote, to challenge the
decisions of the company or to receive dividends and a share in

winding up.”''° [Italics added]
4.3.  What are Minority Rights?

In the protection of minority shareholders, both personal rights of the
shareholder and rights of the company play important roles.''” Personal rights
are rights that emanate from the shareholder’s personal capacity as a member to
the company. The source of the rights may be the law, the articles of association
or the memorandum of association."'® Such rights may be protected by personal

actions which in many cases are brought against the company itself; hence, their

1 Article 3892y, Commercial Code; the fundamental shareholder rights are also recognized
elsewhere. For instance, the 2006 Company Act of the United Kingdom extends these rights
to all shareholders, regardless of the number of shares they hold. Similarly, Dutch law
recognizes rights identical to what under Article 389 of the Commercial Code termed as
“rights inherent in membership”. See generally United Kingdom Company Act, 2006 and
also Timmerman & Doorman, supranote 25, p.5.

17 Joffe, V. et al., Minority Shareholders: Law, Practice, and Procedure, 3" ed., Oxford
University Press, Oxford, 2008, p.2 [hereinafter Joffe].

"8 [bid, this is true for the minority under UK and Ethiopian law. For the minority in the
German contractual group, the source of the right is the contract of control. See below for

more on this.
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enforcement through personal suits.''” The six basic shareholder rights discussed
above are all personal rights.

Conversely, a shareholder may seek to enforce rights not vested in him, but
rights vested in the company. For example, a shareholder may seek a remedy
against directors for fraudulent misappropriation of the company’s assets - via
derivative action (if there is anyy.'>' In derivative action, the shareholder seeking
protection raises the claim in the name of the company because the right to be
enforced is of course the right of the company. Our discussion in this section (or
article in general) is however limited to personal rights of minority shareholders.

As discussed earlier, the six basic shareholder rights —which are also personal
rights — are inherent to membership and inalienable. They are equally enjoyed
by all shareholders regardless of the number of shares they possess. Even a
shareholder with a single share is vested with the rights. Yet, not all of these
rights are truly minority rights. The right to participate or vote in general
meetings, for example, usually does not qualify as a minority right. Although
every shareholder has an inherent right of membership to participate in ordinary
general meeting, some shares (e.g. dividend shares or preference sharesy may be
issued without voting right. Even where shares are issued with voting rights, the
right to vote per se is not truly a minority right. For one thing, the right is not
specifically destined to the minority. Second, the right does not play a
significant role for the minority; since in times of disagreement they are the ones
to be outvoted by the majority and to lose.'** Put simply, even though the

general meeting cannot preclude a minority shareholder from participating and

" Ibid, p.71.

2 Ibid, p 2.

"?! Derivative action is allowed under Ethiopian law. Shareholders representing 20% of the
capital are allowed to enforce the company's right against directors where their company,
after a vote for institution of action against directors for their liability to the company, takes
no action within three months of the vote (Articles 364 — 365, Commercial Code).

122
Timmerman & Doorman, supranote 25, p.5.
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voting in the meeting, the right to participate or vote in itself does not normally
let decisions otherwise than what the majority desires.

In group context, especially in simple parent-subsidiary relationships,
minorities of the subsidiary company are vested with the right to participate and
vote in their company’s general meetings. Likewise, the parent company —as a
shareholder of the subsidiary — is vested with the same rights. Because the parent

123
company

more often than not exercises its majority vote in general meetings,
these rights are of less significance for the minority of the subsidiary. By the
same token, the right to receive a dividend per se is not a minority shareholder’s

124

right; = this is because the right does not normally allow reversion of a

legitimately passed resolution on the destination of profits.'*

In view of the foregoing, basic shareholder rights may be distinguished from
minority shareholder rights. “For a right to be a true minority right,”
Timmerman and Doorman colourfully explain: absolute

“it needs to possess the characteristic that it creates the possibility that an
outcome can be reached that is different from the outcome that the
majority of the shareholders wish. This means that the minority
shareholder can interfere through a minority right in the affairs of the
company, thereby correcting the policies of the majority shareholder. »126

Therefore, a shareholder’s right to qualify as a true minority right must:

' Of course, it is the presence of this almighty as well as any others (which make a shareholder

maker or breaker of the subsidiary’s business) that accrue to such shareholder the status of a
parent company.

'2* Ethiopian law confers on the shareholder a right to a share in annual net profits. But the
ultimate decision on whether or not there will be distribution of profits and how much is
made by annual general meeting of shareholders; hence, the right to share in net profits
appears conditional than absolute ( See Articles 419(1y cum 3451y, Commercial Code).

"% Timmerman & Doorman, supranote 25, p.5.

126
> Timmerman & Doorman, supranote 25, p.6.
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a. create the possibility for the minority to see a resolution other than the

wish of the majority.

b. allow the minority to interfere in the affairs of the company; and, such

interference, if there is any, must be by virtue of the right itself.

A true minority right is one that really enables minority shareholders beyond
mere participation or voting in the general meeting. It must, for example,
entitle the minority to challenge and rectify the policies as well as resolutions of
the company — i.e. the majority. Mere possibility for the minority to see
decisions otherwise doesn’t make a right a minority right unless such
interference of the minority is “by virtue of the right itself”.

Take for example take the shareholder’s right to get dividend. The majority
shareholder cannot deny a minority shareholder of this right without the latter’s
consent. However, the power to declare dividend on annual basis belongs to
the general meeting, i.e. the majority."”’ The minority shareholder cannot
basically persuade the general meeting to declare dividend by invoking his right
to get dividend. And, it is only where a decision for dividend precludes
minorities from getting their share that the law renders such a resolution void.

Otherwise, the law protects minorities from only unreasonable or unfair
decision to retain earnings (instead of distributing dividend). In the Netherlands,
where the general meeting of shareholders is considered bona fide of (minority)
shareholders,'*® there hase been a tendency to rely on “abuse of majority power
doctrine” in protecting minorities — this is particularly the case since the 13

129

February 1942 Supreme Court judgment in Baus v. De Koedoe. ~" Van Rees v.

Smits™ an incisive example of the application of this principle. In setting aside a

127 Article 4191y, Commercial Code.

'* Timmerman & Doorman, supra note 25, p.6.

> Ibid,

B Court of Appeal, The Hague, 1 October 1982, NJ 1983, 393 cited in Timmerman &

Doorman, supranote 25, p.6.
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decision of the general meeting of shareholders to retain dividend, the court
emphasized the importance of establishing whether “the general meeting of
shareholders in the light of the mutual interests and arguments could have
reasonably come to this decision”. Accordingly, the Court declared the decision
of the general meeting of shareholders void for it was unreasonable because of
the large reserves, the profit in the year in question, the good performance in
the next year and because it had been customary to declare a dividend of 50% of
the profit.'?!

%2 Ethiopian laws, it is not clear whether

When we look into the relevant
the majority shareholder (parenty owes comparable duties to the minority. Of
course, extraordinary transactions entered into by directors of the subsidiary are
ultimately subject to general meeting authorization.'” For the purpose of group
relations, extraordinary transactions include dealings made between a subsidiary
company and a parent director’”* and also dealings made between the subsidiary

company and another concern.”® Nonetheless, a dominant shareholder — for

P! Ibid. Tn a similar fashion, UK company law protects minority shareholders from certain
company decisions through “unfair prejudice remedy”; See Hollington, R., Minority
Shareholders’ Rights, 3% ed., Sweet & Maxwell, London, 1999, p.1[hereinafter
Hollington)].

)

92 As has just been noted, minority protection in group arrangements focuses on the regulation
of intra-group transactions; and, shareholder’s duty towards the subsidiary should therefore
be seen mainly from the vantage point of the rules regulating shareholders’ approval
procedure regarding conflicted transactions.

"% Once interested party transactions have been approved by the board of directors, the general

meeting decides on the fate of such transaction by either approving sometimes with

modificationy or disapproving it. See Articles 356(1)-3), Commercial Code.

"** This is applicable to dealings made directly or indirectly. For example, transactions entered
into via an agent are subjected to the authorization procedure.

"% Such concern may be a physical or legal person (e.g. another companyy which is not acting as
a director in the sense of Article 356(1y. For the purpose of Article 356(2), it is enough that

at least one of the directors of the subsidiary company is a director, manager, agent or
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our purpose a de facto parent — usually imposes its will on the general meeting
of shareholders that monitors extraordinary transactions. This is done by
approving a transaction that is detrimental to the subsidiary company and its
minority shareholders.'”® As a result, the Commercial Code protects the
minority shareholders by restricting voting rights of some shareholders (e.g. the
parenty whenever there is conflict between the interests of the shareholder and
those of the company.">” However, the parent’s violation of this restriction does
not in itself vitiate a resolution that approves extraordinary transactions. It is if
and only if the violation results in approval of a transaction that is prejudicial to
the subsidiary that the minority may seek the setting aside of the resolution.'®
On the other hand, Article 3564y provides “dealings approved by the meeting
may only be set aside on the ground of fraud”. It thus appears that courts may
not set aside the transaction on the sole ground of prejudice unless fraud (deceit)
on the part of the majority 1s involved. It is thus suggested that fraud is the only
restraint of majority power under Ethiopian law.

In the light of the foregoing, the majority shareholder’s fiduciary duty to
either the company or to its minority shareholders is not provided for in the
Commercial Code. Had fiduciary duty — comparable with the fiduciary duty of
directors recognized under the Commercial Code — been imposed on the

parent, it would have been easier for courts to consider the interests of the

shareholder of that other company. See Belayneh K. Zeleke, ‘Protection of Minority
Shareholders in Group Structures: the Case of Ethiopia, A Comparative Study’ (University
of Groningen, Faculty of Law, Department of International Economic and Business Law,
August 2010, Unpublished), p.33. [Hereinafter Belayneh].

" This happens especially where the majority shareholder (the parent) has a personal interest in
the transaction. The North- West Transportation Co. Ltd. vs. Beatty case (cited in Belayneh,
supra note 136, p.33-34y where the majority shareholder managed to approve a transaction
that it had already made in its director capacity is an illustrative example.

57 Article 4091y, Commercial Code.

% Ibid, Articles 409(1y-(2) cum Article 416.
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subsidiary company and its minority shareholders in reviewing general meeting
decisions regarding extraordinary transactions. But now, it is only injuries
caused by fraudulent conducts that trigger the parent company’s liability.
Minority shareholders of the subsidiary company cannot thus get court relief for
injuries caused by negligent or unwise managerial decisions of the parent
company. Therefore, it is submitted that the merits of extraordinary transactions
approved by a general meeting resolution would not be reviewed in Ethiopia;
and, it is only if such a resolution is an outcome of fraud that the courts would
interfere in wills of the majority.

In contrast to Ethiopian law, the AktG provisions on outside (minority)
shareholder protection seem to be more precise and clear. Though the duties
imposed on a controlling company towards the controlled company and its
minority shareholders differ depending on whether the group is contractual or
de facto, the parent’s main obligation towards the minority shareholders of the
controlled company involves a pecuniary one: the controlling company is duty
bound to compensate the minority shareholders on annual basis. The
compensation is calculated on the basis of dividends paid in the past and of
realistic future income expectations.”” As regards de facto groups, the main
obligation of a parent company is to refrain from any act which might be of any
negative consequence to the dominated company. As opposed to contractual
arrangements vis-a-vis which the law allows the controlling company to even
take disadvantageous measures against minorities of the subsidiary, de facto

groups are subject to rules which prohibit the controlling company from taking

7 Akt G, 9 304(2); the protection accorded here must be distinguished from those recognized
under Ethiopian and comparable UK laws. In Ethiopia and UK, minority shareholders may
bring derivative action suits to enforce the rights of their company in order to indirectly
protect their financial interests. Whereas, in Germany, the law affords minority protection in
the form personal right directly enforceable against the parent company. This seems the
reason why the controlling company has two lines of obligations as a rule: one owed to the

controlled company itself and another owed to the latter’s minority shareholders.
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measures that disadvantage minorities.'* Even so, disadvantageous acts may be
taken upon the fulfillment of one condition. Pursuant to § 311(1), Akt G, the
controlling company can take measures of negative consequences provided they

are reimbursed within a year time.

Conclusion

Control power the holding company exercises in shareholders meetings, the
right to appoint or remove the board of directors of the subsidiary company,
and limited liability are the main incentives for the parent company to do
business in group structure. On the other hand, a subsidiary company’s
membership to a corporate group brings about a disruption in the legal structure
of authority within the subsidiary; and, this paves the way for the parent to take
measures that jeopardize the financial interests of the subsidiary’s minority
shareholders.

This paper reveals that the core target of the parent company is group
success; and its policies are often tuned by this assumption. The measures it
takes could generally benefit the group as a whole, or one or more members of
the group. Yet, it may also adversely affect a particular subsidiary. Since the
subsidiary’s minority are basically interested in the solvency of their company,
measures of this kind become sources of conflict. Thus, certain conducts of the
parent company towards its subsidiaries call for special attention so as to protect
the financial interests of the latter’s minority shareholders.

To that end, some countries (e.g. Ethiopia, UK, and numerous European

states) rely on traditional company law remedies. In some jurisdictions, like

Y This obligation appears to flow from the principle set forth under § 3111y, Akt G that all
transactions within a factual group must be at arm’s length. Note that the ‘at arm’s length’
principle is not applicable as regards contractual groups. See generally Hoffmann, supra note
52.
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Germany, Portugal and Brazil, special laws govern matters pertaining to groups
of companies. In Ethiopia, where big companies doing business in the “group”
form are mushrooming in response to the reintroduction of free market in the
early 1990s,'*" the Commercial Code recognizes group relationships having
share companies as their ingredients. Yet, the Code’s recognition of the
“group” form is not coupled with a provision stipulating the threshold or mode
of control that a company should (potentially or factuallyy exercise over another
companygles) for such entities to have control relationships. One cannot thus
easily identify the subjects of the obligations and rights provided in the
Commercial Code vis-a-vis corporate group members.

Tough the Code purports to protect the minority shareholders of the
subsidiary, it is difficult for courts to apply the special protective rules without
first identifying who minority shareholders are. In the absence of express
statutory rules defining minority, it is submitted that minority shareholder
should be understood as a shareholder who irrespective of his shareholding in
the company is unable to exercise a significant control within the company. By
significant control, we mean one’s decision making power in the shareholders
general meeting or one’s power to appoint or remove the majority of the
subsidiary’s board of directors. Therefore, in the absence of control within his
company a shareholder who holds fifty percent or more of the voting rights of
the company must qualify as a minority shareholder. In Ethiopia, where capital
and control are not required by law to be in line, a definition of “minority
shareholders” should also take into account instances where (1) a shareholder
(who has contributed relatively small portion of the capitaly exercises managerial
control, and (2y a company issues preference shares or applies pyramid structure.

Finally, minority shareholder rights must be distinguished from fundamental

shareholder rights. For a shareholder’s right to qualify as a true minority right,

"'Tilahun Teshome, ‘Some Notes on Ethiopian Company Law’, Tiret: The MIDROC
Ethiopia Group Magazine, Vol.15, No.2 (March 2001y, p.47.
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two cumulative requirements should be met. First, such a right must create a
possibility for the minority to see a resolution other than the wish of the
majority. Second, the right itself should allow the minority to interfere in the
affairs of the company; the existence of other grounds entitling the minority to
see decisions otherwise than what the majority wishes does not make a right a

minority right.
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AAMS CALHI® PULAHNCOT A8 GUtt Dtwe (A W28 avd.08 avgdyt ZThNA
PP ALLATP: MGTT T AP A Javav: (IF ooyt (1ae@-0L: 1F AhLLAI®

2 4y hegy-
By nequ-ine 6-8.
" aphhraecine 5-9.
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avY PILTT@ PhAP)TNT: AT OZ°CT WrPOAP0T HRN Neohrtd AN
NATETL AT VaPg® AaPhANA ATRTLFAD- e PO PP904RI° 78 10G NATRLE:
Pac- T QUTPT AAPLT AdPm7+PS AevhAnA PaTAN:

o0y ANG tovgais ePI@- felth WRANCA'T 08 TEIT A1 ANGE AL

LLEPT AL TaPNCAG AGGF (078 ONFF AL 0RO TTT) PNLIE (TPLAT)
AL LLBEPTY MLt hEde AZLTLNTAD- PAPTONTFPA:-

A7LET PLav 1EN A1 P0G PTLAD: (1AD AR TE ALY A1 P0G (PNt DEYIP
(0109 &CYT P7LPle 10 LUITT AB. PPROT PRAT €M ATE avhrthhd
PI0@7 ML 9°7 AILPT ALLADIP: (LY LLBF NGCYHS NPET FAHH SPNAA:
AAHY 9PA0F A7 PPCN @8E AS Pu-At 9avt Y97 AT NNk 12998 AL PA

PhdhFsh At (power outlet) A4 HCE ANk @ e hG7 La0HPH: MIHI° AET

OLAA ATIOFE A2219 Ok O9PAR: Agviahrt @9Phe-d: &V 97 (1LaP 1&A THOLO-
P4k a0k NNETE 0T AATPEMAN OPET ANTPLEE AL 1D
UAPEDE NS 1A TP 0ULENCOT PPN L% ALY CINANT &C1E

ACAFDG ANNT ALANTA PTLTADT TPIPG T4+ (0T ORI 19L) (hedonistic

calculus) 9JaPHHY REICLfex  POHEIOT AAONT TTUNSE “INLHF  (hOaN:

Py OHF) ALTE LTLMOPAFOT 9o0C PALN: P91.00aPOIGTFDY +o10C
LA0TIE PTILNIPETFDT RPN A TTD L% VOIS ACo%T THN, LB (LWPT:
PUIIS UDR AAAMTT aP§LG TINNCTYS (APANE PPN ACST 91.00bM VT

paomq &CUT OAGPPPE) TN LALA:E  APATTOT (1TUNSE @+ (social

contract) AP AN AL Ptoowlt WILHD VS TWNER ALFT TOP

emePAAA: A1 PN0CR ANTANNT 4PP QA aPhhe ao7IHAN LFANE ao(1h: &yt
Ctd OHTT LAPKE UPTFTE LINTFIS aoavs@P 17 P@-Pi: AU PHoowlEVFm-Y
aCPPTF VS Mo LA

NP, LA (LN TETD AP QA L28G avdle P&TVYS CTo7 AP%U-9° Pav(1 7
ANGLrH? 4T S7HANE A1 °0CT NTAPT L484: LArFSh: APAN:- NGCE

ADOTEA P& (WPP A@-rt (judicial truth) AG 9°4AP hA@t (moral truth)

PADT aowlFP ARTE AtYEY BOPN:E UPR ADTE NSCE O TFaet 28t
NTLPCOF TNCEPTS Lh PPONCET A28.0-9° eOST av-opt e+hAl: T4 OTEAT
@y AAOPE  TULOITOT  “A@rE 10 OTBASO NS0T TéFTITE
(LZITPATIPE NOTEN 19 APT 2TANA: 07959°F T4TT hQLATP P71 GCL (VDD
ADE) (LOLYE AR &4 N@-Om VASO (CAT Al NTLLD-PD TéATTE (TPLAP
A@-TF) OC PU1RaPA0AG PTLOF 1@ (HLYI® PPN7ET NFCE ACUt OOT AT
LE PEAR AOTE NhIP A1t 1147 2480 &V AT doF T aPT7HAG aoP(li
L99° PAP A7 I*10LP WP TG TLHGPF Foed Lavand-A::

"> Kohlberg, L. “The Claim to Moral Adequacy of a Highest Stage of Moral Judgment’ Journal
of Philosophy, Vol. 70, No. 18, 1973, pp. 630-646
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Pty OAGD-PPTF POkt AP HG 074 AL NAPNTT DS (AL TTD- LL8
hAA @O LOGPLOTFPA: AAHLUI® 10+ nFTF HP A7 A2LIGe@-: hiLu- IC +LCn
h& AT NAP Pa1 9°10C aParHGPF A Je @RI° AGPH: P9LI0VFD-: PTI°: NCA

2007 a8t QA &8’ 0TAD- wahgi OATFE  (feminist) Aopahnih:

PRRAANCT? 784, YA (@78 ONEF F ePGt GovG (AIPTA) AL Ptaowltq
@7 F0OFP havAant PAT- 1@+ FANT: (FAL PRANCT: POPT AnPAL PIPA
A&1HE (T NS0T 2C1C% A1 AGRS TP APL AT9CE hAL WFHAHST
CATES OATE L8 AeTh he ALA® AAAD<E (mind FFhi AMNFe PO
Aot APF QA PAh: NPT AR TTUNEP APLS Aot Ag eHThaart Al

go9)0C7 (ethic of care) @IAIN\ A7E. HPHG ARLAT® FANT:

P75 (F P90 HIPLSS DFofrf

/hel hONA A 9°900C AT ROZAL P12 hel (11 9290C7 hPMPAAT® DL?
ARILY THOTS TeEPTI ACOCT UCT AB AmC QAT “haf 197 Pett”’
®pché OAT AMSPC @AD ATFOVFPA: ML MY (TPetk) 0CTITR 0w AL
TG AAD<= (OTEAN A AL 10 QWEPTT Pty mOP 0L 10T (legal

moralism) @APA='® P07 AN APAMTE O-FALE LTS UNLTANT PAADIPA
@Mt A18% A0l TEC (Z7A01)F Hov-Frk: 470 TINDLL: avGadlt: R0t CICHT
APTHEITED TIRATS PavA0NT 0T (hl ATROTEN +L7@ Lhdbar I0CE
OAT8728 0 Au-79° LOPMAe: NANGREIOF el (19I04.L6LTHS NPAT SBIPC L
M TEST7 emPAAd: (HUP PhIeT PEALST h 20PTT Wee: oS

AFPF ANTLavANE +avadg, gt PATIC A4 eFAN)=" AILUI® A, UL

NATEEEL PLI° AT DTEA Pwe- W78 DLkt fwe T £10% A7LINCE N9°CarsS
GCL Lot 2PN AMPPITI®: AL HHI PP hvlt PAT avVA: OHTS (hTBéh9°

ATU-E 914908 (PRAC) (LT penitent holA@- +CTHav ‘NpaAT COTACLA 170D

PO\ TarAAA®- penitentiary N9LA ANMU-7 Smé-t

078 1830 AN HrE (TPe0t) el AL FOAT LADG (A 1850+ hAP° L.
MrE7 ATNL.09° admP9le aPrT AW1871e LANGPT L4 A: APPAAT B

AEPCT LA “0A19TF (On Liberty) (194.@« avdchge @-AT: hl avPssy, K0Tk

' Gilligan, C., In a Diflerent Voice: Psychological Theory and Women's Development,

Harvard University Press, Cambridge, 1982, 16 19-20 gaoAh::d::

Y Hart, H. L. A., Law, Liberty, and Morallity, Stanford University Press, Stanford, 1962
[Hereinafter vCt |

P ucit e 6.
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PFOAIDY PUNLAAN NEA NTETF AanFhANAS AdhALe 202" held 118 mege

avavlg K9C 10+ AALA O AP0 PUNSTONFT AAPS avl oot Ahhm(PI°
SPIPC PUO ANLITLYT RL14A

LU U PTI® LA hl7 PULRINE APT NAUPRT A787E LRI 0Féh
AP0 mF At P910C OC hare01e LAY NP TF LoBN: (1F+4h ATLHY AL
PhlG PSRl 1T APAN (hel DL A 10 £101PTF avhhA
(HLG D PAGSNIC ATCHLEL Cot NN ATSNT PASSND-07 OCTTHS NTRCT AL
PHC ALAP B9° hem- Cht Nh9Leh: PACeT 1B HLATrE OSH. BCavy:
PAD-CT D07 ¥ TILHE MOWPT AFATE 188 0090l av-1F7 RS AAK 0P
ALAP OHt PEPT CFO: RILUT 1T 04 10 (P APMsE, A& I o POI°
AT CELITFT UPT oo A0, APT 108U APT £99° PAOVES Wi MRI° 9o
ALONTA S TAA: (HUI® A1 9°90P AL PFD- e+ VoDt PATAA HNAD-
A1BAOT 977847 TYta D18F AFCREPD: AT &HTCEOHE §46L40 89A0: TICET
AC WP Bt ©H 7chi 99ah9® Aha Ot ekt HTIATPAT FOLPA?
R P2

OTenT169°  OPPLA  PALrE  (moral duty)s (WPP  +mfrh  (criminal

responsibility) @Phhd TAP ARTF LA9° hdz ATROTEA (9°A0AT (ALD 1H

LA ATLA PIANN Té hPNAD DRI hPDE: AAGPLZA (W9 PALYTTF APOMEPI°:
APOPMIPI:: 19702 FE @OT 10+ ¢Ch 99 (OTEAGT A8 +o93S +L0LN:

LAY KROAT NPT a7 AL (M- 12 PUA WNE Ao+ AgLChAT
ATILATF@D @M 49260 Wt EC0H (U9 PtmeP A0+ PAC: ATHY APTF AMA A0A
ACAF OAPLLATFO- (PN PA&LTE (moral duty) ALAMEFFD- LFAP Pi vI

+tmf¢ (criminal responsibility) ALLCIF@I°: CATLLNT hl AO@- (ACHT
NATPLLN VIR TmPe1rtT W70 Phh9PSE AAA Pchch OHt 0AaP-PPTF AAT
A%/t ALAP/@O- (YT 20F +4C (Contractual status) O+A0sTS AvIS T +Than(

ARt @ASTF (parental responsibility) A8 PAA: DALY LH (APAN PG ALD
ORI° (O7LAN) NIEPT L0 PP 7 A@<E B HE ACST D A19.LD-9° LNAT
AAT 28T ANt N9 TR OhC 9l AT8LNAD<E (ATESNT @-AT PAI°LE VT
(Good Samartian Laws) ¢o9.0A +hAhe v Adx PHUI® U GA1F ACRS OB
U9 hO (P&t 1487 herChF HOC A18L8NG P @7 AT+ MPAD AT
AP ANAL OLI° o0 (58 LI TFD7 W90 1@ PG PLED 71407

IoN0LFT ATLAPRD- AN 785 @A ATLAIL-PD- QUG PPTLHLI® +8CEE LIPSA?
1@z

* Mill, J., On Liberty, Penguin, New York, 1987, 78 68.
2 e L0077 NHY ATAC PAM<T AOEERT AT8.0:9° UCTHT 1S WCTH: 16 18-9 Lavdhrk::
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AT QNToPPF he: P Py IPD0C TOTPHES aoaos, P

e PA P71 9°910C aPaPHGG avavgePF A9PT PALATSA? P7LAD- AAD- AL
TPE 10 (1§TY avP SALYFS AN HCE P99Pl6- D-A3PTF DRI° 91.MN5
ACPEPT AMHA AAIPE LVTrE ALOA AAAPILNGOr TFD-: U157 ATHY O-ALPT
Lo PAtMOE PHET ASETFD S AA= APAAE N§CE AChTt OO 76077

WIRP4HET Abm- &FAR (wrongful convictions): @TEATT M12 AAPE STAA:

LU (LIPT PAASTIS Pa0Ca18T 7700 Are.U-9° PhATl AP, VTS 0448 857 @Ay
0PPA NP Toot &t ABTYPF PPCOA: POTEA YU OAT-PPT RILHY ALYt
ANt AT OALPTFG ACIPEPTT Pav@m-(18 PAMIS HALTT ANFD: QYI° ATICM

ey NAMT (discretion)pIL0AD: 10 AFSY ARTE WALYF ATICM Pao@A?

AANZE UIP 2AMTT AINGT NAAT AT146PT arhid (A9PAAE TI0C OLI° ANTIACE

avpMt ORI hAPPAVT OHF) OO AIRTD- WILMD-A} av®0L: 271,00 A 1=
OFenTI69°: (910 SALTT P9L00L @A) DTIUNGR PALTT (TINFI° S/ RIH:

ANGTTE AMPLITE TLHTRITE PARSAP oo ¢t OHF) PC NTP° LADC T

(hidden conflicts) A.fahtd EFAA=APANE PHAPL: 7. (nepotism) ' AP ao7d

tPhe 9L PUINLO9° a(GE 2AMNTT LA aomPdP: (19 QAaPMMI° DR,9°
090 TAF CALAL £°¢- avd.09° OH-T::

AAHUI® 10 A718UEF  ATLGE (0o @F7  U-ALHRI® (2Pt NANTPLTE:
VFao a8t A1 9290062 AR ATLT 7LD A7LLANGD- HCG PPN A1ANST
NCYT A0S AFLT 29U10@-: p-NHEIPT ooyt AO1PFG Aavd gt (1A I°
POTEA GV AAPPT NAAD- AHN OFAP h& QA AT 9P90C aPavHE @E,9° avpn. @
A79C (a7 201 P0G L7() LaPHGA: PNILEIE AAD- +¢- D AP UIP
AANT 0L HeA NAATFD: 101 O-ALPTFOS ACIPSTFO (ANOTF MeoT+s
NUNstan Ae ¢ omA9® 1P1 thé aoHH ANTLTLD: 1@ LUTI9° Lo9° PAP
avavlG avp(l) MLI° (1 910D FPANTTT aPiNg® A7L4AG ALPT AThNCI® 99T
avFi\ AAQTF@-::

POYEA GV CET @ A1 9oI0C apav PP E (M\H Pyt avpr e g
LT HPUCTHS P90 TRT @-OTI° TINFORe AASPT AIHUT LI0T Antto-
PATTHAN: NCITI® ATLTLMNP@D* PHYU Uk Pmla 1M AIHU? AnS (+90C
PIIPATEL 1M QUSATY TOT ATLNCES PANT 12 10D 103 PFFT W8P
V2T HOFC 99900+ 188 10+ Pav-@+F A) 9o0C 30  NP70-0 HCEFTFo-
A7L0a0-0 NGATFD WIAAPEL v-tv NANTI® AICT +&ED* +LTNMPA: ASTT:
AZANTE A9PN VT ANOSTS ATI29Le (L F ANTSLCS A& T N71C NAVTCS
NAA® APG LBPT TlPPA= WILUVI® amPae ONAR hNCY  SHYRITHT:
TP ANGTTYS FRLATTT fatdhe: hAOHPE Tk AHLHG:- PA@ AP
ONAP hNC7 27nah0: AGAL 220 F NA00N eomedP: 1L °2m.C a°mP

(confidentiality)? PANAG PAAICC 9L hT1LLLC(x ACIPBPT (torture) apFA1:

NLPPC AC P& FMCNSPT HNATTFIS P6Ce WOCETFT LUTrE ovdhahQ: hor-as
oy PU9l PNALYET TINNCS AIHYY A1 9°°104-R L0F aotAG av-(ST 124
TOAT QT
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0.8l 0PNPT Mo aoH8RLP POMM- L3N AAYPITHFS P7rFE “QAPTY
hNCs ANAE a0 GAer7nan: aaer< h(cs POanC? @m1$ SHLHEO:
ATLUIPF AL Lol GCE LT MNST PR 290G LHOIPES “Pav-@ VALY NP TrH:

0FoTirF AG QRO OMF J1R9104A LaTTHAA: (-FaPAaaggP: PhAd
AOT8RET 95T a1 9°0CS SAUTAT 870E o> PR T8hGTE CINOTFTE T

PYFTEAMPEIFYE ASAP AAGPLATYG PO A1ALLTFT COTMHAA=Y RIHVS
MO T FaPAae, LINVFE ATLL.000 00T IPOI0C TéPTG OTE AT LA TAT ACIPEPTS
PALETT HCHLD- PAMIP SO P 99910C aPALFP aoCUPPFI9® HCHCS 0°18

[

AILUY 001 9°90C L70F (PHCS V91 A“904.09° A8 T 10+ LuU7S av-(q7
AaPLLI0 02 8. 2N (1 9°910CG 004 aP(S h9L07T TILL99.0G 00T A2CEHTS RTINEE hl

(1997 a.9°)i h3U9° 201 o900 aPh+f hedeT AweCr Aroa7 eom L7

(2000 @.9°) AHU- TIC WA ANLRTLYT P44 avphg® ECT CF@-x HU-I° OC

(6ol OAT-OHETF OFHIBE M- 001 9°910C TIAAMG TCELIP® Ad: AIHY U-v
PLAT 090814 TFD-: (AL Ohd: (LPO av@+EFT AANIIPINCS PALIFFO-

RISATPFO- (sensitize) PLCIFPA: NAAD: 77 LU AT HALI P Fhedt aoihg®
B 10

Pai 9°740C P40

Nao-PP  HALYFTT  PIPCIeT7 et NSCLEFFT FhhATYHS  Gvtt:
NLCLAFFT avANg® O AFG 48, aPHET?: NANGE AUsS (7 9°°10CE NHA DRI°

AN9999.05 (1) 49070 (good will): @AseFr? NATLF AL ALY Ol ANSP

ML (good reason) AL ATLLCE TIAFA 10 HU AnT AeeAhnhdTr
AT8emN: LUINTININFD- eI aoANTT YANTFII® AT™T  apaoCdeC . O
9oN7ORI° VANTTT @7 NH LH ACOTT NS AL & TFANG:: T90F PP FATFO-
T AONDENT TFAN: NATS AT 0PAK STIHOEFA:  PTGP  OATPPY

7 NG Lotk 0FPNLT A1 TO18LLE POM LTINFCT PNC (A &7HVE RTC 44/1991F 2,824 1247
I 5§ havih €.8: AG.0 NN v8C 11 ¢7F 1991 9.9°,

P AN o uleth FCL AT MOST AIIPINC L7 PILLATET PPNC (A L3N RTC 57/1992F £,824
2987 IBA7 55 havti €.8: he,AANNE YAC 11477 1991 4.9°,

PRI AN FCL& (LT ST (11 P0CT BATAT £HVE PATIE N ® NAA P°NC (HE 7hE 7z
7§ havti PG 241 OhC AC 1ch(s 57 1994 g7,

2 01 9090C XS 0 (PTHI, “IN6UN72 KVF) & oLl BT F9I0C KG POL a-0G hel,iiFE 2001,

%0y, hegu-t 18 99-103,
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ARPPCTFTTT AWCTITS AASO AD-PT heT AGLCo: $9°¢ apAd APAT 9°910L-TF7G
T0FTT AT NAGTTE @AZATT AL Uk MST TCMéG LT ARGt
LAVFGAG: O FTYG @AL0FYT OTPGTHS (ovlE havf1e LAP (199°1S (lavA 9o+
KGN YAOTTT 9992014« P9LavONYy TIC 17 MP L alBPT hGMPA: APT7
N7 FO (08FF MG NTWNER aPLANE NhLE) aowlt NWAD TAF ART
Ryodt: vt T A28 FhhAT 11C 272299900 ATHA:

a1 P07 005 @AM L 10 hGF (intrinsic values) AL 9P B0

AAQLAT ‘AT AR RARTE AT AAThAFAT (17 929000 AFET N 17 0L

PAD- LUTE N0 PLAP A1 P10 NPT PTLLNLS 10 APU-23@ hoON LAD-
&TYP @4z AaAmT N8 17 OLO ALLATI®? NYAL1FT7 P9LnNPNT A1 I°10-P
18,3 98T 7 102 VPG 70N aPavSPPF e ekt 9L 107 AHY U+

NG T LAPINDRE POF GCYF ORI TINLHF AT (extrinsic values) F

Pfav (1 JP0C 8 aPwlt ARSLMIP: (PNt &CY T NF P7L016 (7 9°0C XGTHT
HABT PA@-9P:: W28 L@m-9° +LZANTE AAFLLANTI® ALY 98avtG hep SNSTH
P 10 PRI hGATFTT (FPN0ETTT) NP AGD-PAT AT ATAAT AAHVIP
POTLLM PN I°CIPC ASLC: 29N 10 P90 9°CIPC NSLC L9°: PO 9P910C

784, YaTF (ethical theories) &A% PAHGA:

P} 9°90C P5 PT 284, 7A0P AoedhhRTt

Py ONNGTT JOCIOC avavlE @ege avAlL? NPRF aohhA AShrE? Ay 990G
heheT Phert 784, Yant:- 1) *w0e® @ (Social Contractualism)i 2)

et Pt °0CS 0LC (Utilitarian Ethics)? 3) 91&,2€ 01 9°910C (Deontology):
4) geq0s (58 (Ethics of Virtue): 5) A70 e 01 9°90C (feminist ethics) AG 6)
1Y VG (Sense of Justice) GF@-x RILUI® 224, YA0T: hAL (HHEHST AAU? (17
#70¢ (Normative ethics) AS 404 (7 9°70C (Metaethics) @ &mPAAN:

152 #9N-P @A (Social Contractualism)

N&a9° AP PP LAP AD¢ TPIPT ATWNEP +C Thdt P9LAT 784, VAN
1< LY TINTE 7 POl GFAPEIG PPICT L& avAC TINE ALLAIC: @EIC Lo

A7 ARERART ‘T FUTE 0L At PR IVt (ethical egoism)i “hén

0AL 140" ALY AOS4EP INTTFI® NTWNEP MeDT TAT 2764 PAD-I°: PTIYNLP
@A AOTAAN AAANT HANGNDE AHNONLDG HFFAD: ALVFD- PN TPIPS LU
pgoCE (IPPA ATLUNLTAN (AZE a1 2HS (19¢- chl OC 29150 ACYT 1m0~

7 Az 18 139,
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PTNGE DA APTF 00T TNk NAAG: PIAAN 78 B (BT v
P TR vt - state of nature PTLA@Y) ANANTT A7L A7& hha (body politic)

P ePYLe ZAENE HEN 1@< (HUI TMNEE DA 670 VAN 197 OFTEA ALOC-
TEO AN OLI° LPCN (AN NF AgPT AmPAL VNLTAN NeoP av o2t
ATLD7 N LAPNPA: NHY N9L.001cH.0« UIP GANGSTT OTEATD-9° NVNLTa AP
Nyt e pM@-: nANT BT OC NAAR +FTFhe APTC 1007 TTUNEP DA
Qe 1@~z

25 P oLrF 9°900CS 0.¢ (Utilitarian Ethics) 784, YA

ATLaPILCLCP PN AST @@ LaFT @L (WPLT ALONTFN POl PCRPTY
AGPHHI®- aog 09° P00 ARIPCAT NPT (rationality) AAF@< Qe LiAh:=

APGHIT T @° (190 PILOOT @-AZT PUL4.09° TUNCE Ok (APHT LAFTT
GAPTY 09100 PP WA Oyt ANHDE Q0 TP AATT9PTNED Adhora)
L0 LA LUTr (P8TLrF av&F L 20 IP0C aPANe ARV £L01MA: AP
(aowirt NVSKTFD- L0F7 NLPT RIS APL7T PTIL0 PP FD-7 21090 PHY
740 hovPRr QPRF ovhhd ATINHRD-L'r LANGPT Bl Vi § 87 (kPG

ARt Pt aPCY (priniciple of utility) A78 @4z @EI® LCLFE “ONATD-
LAFT ARNHE D ATLaoAN+D- WHA TPI° ao&F (L 10 A=

NHUP® A0FANN PATE: &CLT @RI° @4z avphhg® a1 9°0LPrt PolAha-
N0 FAD PP LY @Mt 10 AdeT NG APT TPIPG LaS ALOA PATL:
@L.9° PPt oIt (LM LovlMA= APAAT (hHN AL ALD A9ILZO N LA

PP MC (ol AL PFATL TMCMS (LEUT PPAMST WTLLOM (AhA APL (torture)

(LovZavC: @k wHNT et AemOP 20DVt &40 (AL 10.6E TPt -
At SABCET 14 VA AF9C) &CLE 271G LUPTA: MATP PPAN, ATTTATE AT
A@< AL Che®F ALY A74LLCH ADPD7 LANP: AAPUTI® I aPPOTS AZLH.Y
ALt O  (HY 784, 74 L4, LIPGA: N4 MMk Mo AiNAD-: aP kM-

(aPA@) AmPLE KO LUIP (ATIANET? “the end justifies the means” PoLAD-
ANAT 10z ORIGTTE “CTI° €D~ GbET ATORRD” RILTLAD- AONA AL T+

35 AL a1 9°0¢ (Deontology)

M8 ™~ h&A Havy PECavTy ANSG ATrhA NP W78 A1 9290 P 784, A
“INE 101t 9v2LCLeEL” (Groundwork of the metaphysics of morals) 19%.4 CAn
0104.@ 1@< NHY L4, YN A7ICE 0L wSe (&P T hAPS U-ATHSP aoClP A g

* arhaz 16 274.
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MF oot 98,3 WiLWPIS UL ATSAD NAOSAT PULOONTTHA 10+ S ATPACL,
PTLAD- PA N8N 447 NTLAD- Ravign,G HCTaP9° 9L, TNt 1Dz

ANTTE AL NN @A OLI° ACIPE N1 LolAh@- holfarmm- L0 S @M.t
AR® ARWPT avCYY okt Navwet F 10 APT NhLOFFO O-\T 9775 D790

ARTE avpn TIC ATILLE (1PLTLL 07 4.2 (good will) ASEFD L10A:

PLCLITFOI (171 aPavH5I® NHY- (] &.PEFD- Lavisnp=™ 0QUS TG Fdeihe
L&l BTHS FOPYE Pavannet (GAFD (AN 4.9L) ANFFO: 902 AT YT
ALINGIP:: WT9.0D-9°F PAN? 4.8 MmThi@F (G 4TS N0GT Pwéet (e 18.9° A7
STANL Phd T9FG aPHH ALARTA STFAA=" AAHUIE TEETTE LqlI T
06T FFS1FTIE FOTTIFFT vote (N7 &.FL aP1et AAVFD-: (1) 4,98 L0t
NL.LANFAD. Ot ORI mb LS ALLAT (SLIE PULANDE AN N0+ PAP
AGt AT8AD PF A8 RI%T PASLLT) Ot 0Twe ¢ Ok 2ANA? 2U
740 PTILRNT NF ALUT AILPHHP U AFe eTad: LuiS PaD- AST &C1T
APPP RILUPT NF ALCT TI00G NHUP P97 PP F LaF A2LTLTT ALCh
TANE (WINTE A108) TAP DNC PTLAM@ T PANAP ISR NPT AT @
P00 (NFHek Ak PTLAD PUICTT AAOA NPMR® QUTT ALATIHN TFAA) =
N APLHIPT PAD- AR PO PR (N7 4P Wt AL (AP (1 JPI0LP a°CLP
D FFD aogoL 10 AN PHUIP (17 4.8 aCIP 1.7 (duty) 1@+

P U L (0 438 ATP2eet 18P (from duty) apiPy 99110@- h78

h1%d 2C A2LTLMMG° (in conformity with duty) P§ AgLAJP=* AHY 7t

PAM®@- PAA TPANE “VoNTUT A7LL-OV AFPC” PTLADT PaPdh& P40 1L 10D PA
10 UTT PA APPNAG ATINNCE AL R aPClP PF ATE: NN avih
ARLATP: UTY PPk PAALE YA AN NAZE Ohd: (9L F7 TFAPPR
PavPEY PUAL L0 PAT D7 10T A& PSPTE PhdT 7 L AT TAF AGAL
10 AAA A L9090 0V 10T PUIGPC ©18,3 R aoCP: NL0AFFT mg 97t
PN ALLAC: hé-T (LPART hé NPTHE 9°904-F7 NGOTT 8'rG PAP avCLP AL
navg® LAP NANT MOL APAA 10 A18.LPMI°: PAG 1G PAP <18, P avCIP
AWAFFT Fo90C ACAP (LIP7 avlMA::

®Kant, 1., Groundwork of the Metaphysics of Morals, Cambridge University Press, Cambridge,
1998 14 7[Hereinafter n¥t).

Y1y, heu-i 18 7.

1y, heque 16 8.

1y, hey-

1y heu-

"y o e 11
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PAZL: @~ POt tONT +0CS @Az U-ATHSE vl (universal law) PE oo et

LPA=" APAAE LI PAT aPmNP TINF AdhT U-ATFSP ACAS aPPY TINF

10 AANARLLT 1007 PA &% 10 N8 NAMOPUE MATI® AILHU- PATFOT
PrIemNe LUPSh: OGT PPMA: LmPoIn AP v-ATHSE PPAPT 9110400

AIBLEC 10 ALAD PPANT LT UROT 9Pt (suicide) TIAT QhAIR ACAPTT

G U107 PAD<T AR VR TINMAG AMLNTI® AT\ ACAS aPP7 TNt 10
QALY 1@ 07t: QA2 QA 9779° CIAON LCLE DRI° D-AzP U LUPSA (LAE £V

OACAPTF AATI® U-ATHGP Y9 (universal law) AIRILPY aPTIHA 18I0+ 10-
PAD-=" (HaAALIPT AL LAD ANAN &7 BATFSE U ACPE (universal law-
giver) A&CY PEmC AANF: (HUP  ALYE ALIE aoCP  LAPE W

AIRTLEONTIHN®E APTF “©0¢- A-NAR AFS” (common human reason) 879 04t
eyt P89G U-ATPFSE aPClP LO9PE 0990097 PA(LG aPavsP MP.9P  pav(
(categorical imperative) PU9ATF®- CE@-=" (HYI® avavsP aowlit: eC1AFTY
OR O-AZPFTY e ATLLONTFAT PPI® ALPYE AOT 9P910P avCP ALOA F
ag TPFD- P98 1@ APPANT ATFIL AD- T ATAT APCST AT ANAR &0
10z Pavy (LA ATL.AMT NPT 0T AL (Se ALPNAD-9P: (1+araae:
A2LETY QAP SALPTPOYEAN +1B.PTT avC8t NANT N1 P avClP A7IC A5,
Ao @EI° AJPADG NPTE LUTT 29183 P (1 9P0C avavHG A LT1n9P:: LU9° et

&R (1 °I0C h& AT hrtora i@ 0737984 empot (1 °90C (utilitarian
ethics) pC aA®t NF AQUP7T LIBAP: AT Ot ORI TP GA)D PILwe

P2¢rE Tt avA PPF@ avavg @ (hypothetical imperative) £APA= AF°AAT @<F
G Oyt (LLANTAT® ATT (17 P00 ARLATC: AT AAGPPOTY (4G (9°7
Omt RRLD ARELD) ALAT °0C L0 hvtd U (D 1T 1@
OTavAAL: AHP QUTIT ORI TP K17 IO ORI TEATT7 aPaPhT ORIP
amPTe (AUHN LU7rt AN N@ZEAN +MCMSE AL Phhd (PR °Cae) T1L:(e
UL ARLATO: 0FE ARETETE 1A PAP ANAR h(IC @RI° AGARTT PLIIMAL

Lv779° kingdom of ends gnq’g\::”

» 4y, hegu-i 18 15,
0y hequ-s 18 30.
7y, heu-s 16 18.
11y, hoqu-i1e 25.
¥y, heques 18 41-2.
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457 PhoNNMAN 9°90¢ (168 (Ethics of Virtue)

9o ALY A@- 1@ ooy PANTE? 9PN ALTE (17 910G ASZT £10A? AgrAnA-T
PG PG A7 90 TLRPTF avA( LaMA: hhCata ALT 041 Nhlt aof koot
PELWm T IFR “16h 4ANSG ASOAMMAN NAL. (9° P0Pee@- P01 °90C &ANGS

“u8%PA® A1 990" (Nocomachean ethics) (9.0 Cih gk AhSOATNMNANE

PAD- AB (1heO+E PSTLOG PAPD- GAT) LAFT VGG aPANg® WEY ao§( -
Do~ 2C HPeHI® LAtTE A@+ N104 PAMS PPIS avAhg® Y PTIGC -
ARSAMAANE P9P910L ASETF aPaHG D« LG G ATIL 1= 07 ®0CT 0PANE

OF0CS NAPS TI80C SFAA 0L 10+ ATLACH ANOA P197A 90907 (58
AP35 299, LT LML PA: INC IN0CT LIATNAE LTIA: ATTITD-I° PAD- AB:

P9 AP 1D+ MPYIP 00, PN1PL. M+ GPAPHG (14 1D-F AD-P PTLWD* 4 1022+

nar 9P0c PANLPT ehhd PEE: NAUTE AOTPLIRT AJATTE L&l
RPOPFT 3PV FAert PUERE LAET CGUTEE YPIYRD @FYPYRE O-THY
OH+ GF@<: @FYP &CLT 29°91072 (58 ATe HCE ALY NPPA A8A 9°°107 (GL

Yo ARSAMNANE ETh TN A (9188 ALY (L.SLHYF FHIC (LIPS TLHGD
e asc 1=
QUG @-ARTYS £CLITT AL OCFTI07 T1HT (Golden Mean) a1

AMF=Y APPAA:- (247G NFNLTHTF aohhA L4CTFIE NAAFIPrHS (AN

ahnd LArF7E NAGAGTHS 19L%ATTYE aPhhd m7.PPrE7E T ArFS (AN Lt
ahnd PAMSGTETE MATFGS NPHPHYE avhnd FF8rF7rE LTS ATt
aond FPEETE WREETES WAHHTE aohd ot NSATHS (1ovapqled avhnA
AVTFPRYTYE (SIS OPANAATT avhhd PN OHF OPdE (AN ST
PILPC TLHGR () 9PN T SR -

547 AT0F8 A1 9P0C (Feminist ethics)

POPTFT NEFE TITNIFTFOGC AR TNWNEE APLFFD PaNttr h@-Ptq Tood
077G DOATYE L HALTE av@-(18% (17 9°910C TNt 2910 aPAPhTFITT avhd.d

* Aristotle, ‘Nicomachean ethics’ iz Aristotle: On man in the universe, Walter Black, New
York, 1943, pp.85-2437 18 92.

1y, heguet 10 101,

2 1y, negued 19 113

1y, heu-Eaa 158.

* 1y hegu-ie 156,

1y, et 90 110 - 13,
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WIRUIS A0S AMAST FI0NT Pepada QUSPE 10FPT eULeE 10" g

AMFE A1 PPA0C mPAA A BHED eAZRANA A 9°0C (ethic of care) enAAz"

PATRONN AT 970G AALSTT ANFANG ADSET AT QAT 0PCN ITFrE 240¢
aFAANT L1 TTNER TTFIT M FAANS (9P PPC MOP AT8.0 LLAA:
MLHAN P7WNER ANDA P17 PUAT POT £CAS YALYt (FT@-9° yNZtaN
O-OT AL NGHT P APMPLPI°: NAGTIT: NAhOTYF: NALTIFS AU BT
AVIST ALTHS AThNhN ALLS AOTPIAS P890, &CA ANFO-: PAT0FE 01 9°90C
784 A0 NAKE 84 AT AL PAT ZOE Aot (e 670 VAT AF
AIRTLINM ALCID- TIPLOAFOIGONRTILICS (AT (‘083 A7E) ALY hRTH TAP
FANESE ADPT AILOTET “NP1” PAF@I° NTLA PHAAHS eHHA AdtAan( AL
Ptav( ot @ W8P (AL NrA: AT NP LNAFDG NPHT TIUNEP (G e:
NEAF@D 1A TP AALD AAT? 990N 7hanN AnPAL QUSATFD- @~
M FenTI69°7 NF60PS TWNEP 283 ALAP OC NoPFLFD: N9T79° AL AAFTV?
CFAS ATt +8CPe CFo-=: (LU PNABT TIWNEE APPSFD APTS AP PA
7L AT 9°0C TISHEPA:

657 P87 &m0 &TYR UAS (Sense of Justice)

&TYPrt? (AT ANt VeOFFT @O (IAST? OAT avply OLI® TIPYL:
AN NTLA aPTRCRAL YA AL NaPIATE L@-AN “PFTY 784 YA (theory of

Justice) NTLA@D- aPochg @PI “P&xPheth VNLHAN a@PPeP aPwlict Gy

(justice) 10 LAN=" KPEHIPT @V PGS $8IY P91INCP TRITF 0 10+ gAN="
PGty PIL: PCPPTLILANTE AT LAPT PANATT avVFG 199 aPnCST DAt
QUG 210, 923 (primary social goods) AUAG® Pap8n 8L 10" KiHY

TGP VNPT WL 0 TPUCT! MS AT Ot CF@<: U5t NATS
VLT @A NP ATt SHHO (LPT A7T A8 119 TN hGae T

AQFTONN &40 09816 TIUNGP 24T 1D+ LAA="
ANATTI® P&ty PIF @ avavHG @R,I° avAN.P (LIPTE P99INE-E &1V aPCLP9® HAT
PIAGOGFD. PTG L FPT 1= (FIANIP: aPAng® YLt eFHA

2007 %78 19,

 arhnz 10 324,

®Rawls, J., A Theory ofJustice, Harvard University Press, Cambridge, 19717 78 viii.
¥ iy heos 20 3,

>ty ot 16 60-1.

* 0y, hetw-E 10 75)

> Ny, hequ-s 16 4.
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AATTY avo gt ROLTFA 10 TPINGP HEPTFI YR PULLATTFD- ATIUNLAN: (1)
VADSG (99.08CTF AThNNNLG ATAIATF 10 LOANE L9999 99010 Fm-
TPEPE:- YRS TIHGR VT A ©L? NANATF AR PPaD &FYR 2Co%T AN DR?
UG CTO0 P81 &¢ AL (original position) APT A+T9A Ahdrh i

(APPIVFD AT8L8N T10EP TT713 TG UANE GHIFOT A9Dd +ICLD- - veil
of ignorance) 9991604t 1@ N7.A 0912800 A 9°F¢ (hypothetical) va
ePCaa="" P87 ¢@-AN 1L YO0 NE A &LF TINGRS FI IR TOALTT
AATLaPANTE OIHTF 001 P204-P 180T (ethical issues) AGPG T Po9mPg° jo-::
ALY DAL SFHEHSTT 00 9200C 784, 7ANT avwlit ALCh NANT +CI° OO
Ut Qav-@ 3adrt ARE £TeoTav- ey P0C AMNESPTT (ethical dilemmas)
A& JF PoLLATA P10LLP A1 9°90C (applied ethics) favC PoLhtAD7 LaAAN -

1y AMOET (9°7 avph Fhtka?

2y OO 033G 0a0LE HCHET PTEE GF -2

3y AogeFY LI PCND- DA% NPT avlF AL £.L14-A?

4y avgty AaPAT PFTD AT WAL NFHAHG A1 9PO0C 14, VAT

@O PHGOPFPE A10N T AADANTFD-?

5) etalm®< P01 IPN0C 4. AN (ANTY AGPmPI® PIOGCIAF@- AL
TERPT O1EE R
6y ATLPCT TERPT LoLOAM- aPANTF I°7L7T GFD-?

7y b0t avgetg YANTF @At OHF@-/eFEE (AT 9°90C aParHE (3¢ edi
CFm-?

TInPAC:- Plovlavs Gt

a1 9°0C A@-TFT ho-0t A7TC APAPF: 1E.@0<7 handTl.o- 711C O+
Aavav At UL PATATYS LS TUHGR P@-As AAMT aPavsPG PCHP Dt 1@ ()
go90C AQVSETT WeTHS ATPE TINTI® N°1AG Nav-PP heOFFT @At (17 9°0CTS
07 A0C7T YA A28 ANA PIPTIFTIS POUYI T aowlt avHILY TGt
TELC 1D

> 4y, hequ 16 30.
> Ny, nouE 18 12.
> q7has 18 269.
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P&ty ChE OAGP-PPTIO §8F: GNP U mOST: ZANTF: 0994999 (Lt
AOTR8EPTE Wt P T (AF§) hovf AOPFFOG 2AMSTO OC A1 °0C 17T
PILIVFDE  ARHA  PTAA  TINEPRS  ANTSLEE  AlNINT  APAMASG  Pap-
PALIFFOY (ANNG 7P P 90718 APONTF AT T 10+

Py JPUNETT IOCIPC avavlE @RI avAn® NPRE avhhA ALaET PO P0C

heaet Phewt &4, 7a0F:- 1) WP @A (Social Contractualism): 2)
etk 9°0CS 10.C (Utilitarian Ethics)? 3) 94 ® a1 9°90C (Deontology)?
4) 97904 (9 (Ethics of Virtue): 5) A703& Q1 9°90C (feminist ethics) AS 6)
&TYP VAG(Sense of Justice) §F@x AILUI® 724, YANT DAL (-FHEHST NPT O

g°0C (Normative ethics) AS QAdA Q7 9°0C (Metaethics) @0t gmPAAfe:
AILYUT 001 9°90C 284, YANT aowlct ALCY NANT +CI° @-OT U1 (o< PALYTT ARE
PaLeorav 01 9o0C AMNEFT? (ethical dilemmas) Aoeedt PoLeATA P1LLP

a1 9°910C (applied ethics) $oC LA AFPANLTT ALV AT POLATGA



Tax Foreclosure and Tax Liens: Where Lies the Line?—A Case
Comment
Kinfe Micheal Yilma*
SJudicial judgment must take [djeep account of the day betfore yesterday in order
that yesterday may not paralyze today’
Felix Frankfurter, National Observer, 1* March 1965
Background

Whilst the Ethiopian tax system undergone a series of piecemeal reforms
over decades,' a major overhaul occurred only in 2002. The 2002 tax law
reform broadened tax bases, introduced new varieties of taxes, self-assessment
procedures, and newer modalities of enforcing delinquent taxes. Of the later,
incorporation of self-executing tax enforcement mechanisms was among the
grand shifts in the country’s tax system. Previously, the only means of collecting
delinquent taxes” was through the costly and rather time consuming judicial
execution. Alike ordinary creditors, the tax authority had just to queue before

the office of judicial execution to have delinquent taxes enforced.” The

* Lecturer, Hawassa University Law School, LLB (Addis Ababa University), LLM (University of
Osloy.

" For a brief overview of tax reforms in Ethiopia, see generally, Alemayehu Geda and Abebe
Shimeles, ‘Taxes and Tax Reform in Ethiopia: 1993-2003," UNU-WIDER and World
Institute for Development Economics Research, Research Paper No. 2005/65, 2005.

* Delinquent taxes are taxes already due but not yet paid by the taxpayer; the defaulting taxpayer
is referred to as a delinquent taxpayer.

3 Articles 62-63, A Proclamation To Provide for Payment of Income Tax, 1963; Proc.
No.173/1963, Negarit Gazeta, 20" Year, No. 13; see also, Bekelle Haileselassie, ‘Salient
Features of the Major Ethiopian Income Tax Laws’, Journal of Ethiopian Law, Vol. 15, 1992,
p.53.
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disapproved judicial enforcement of delinquent taxes is now replaced by a set of
self-executing enforcement schemes, namely ‘tax foreclosure” and ‘tax liens’.”
Tax foreclosure is an out of court means of recovering delinquent taxes by
seizing and selling the assets of delinquent taxpayers. It is “a public authority’s
seizure and sale of the property for non-payment of taxes.”” It involves a series
of procedures, e.g. notification, attachment, and seizure to sale.® Tax liens, on
the other hand, represent a scheme of charging the asset of delinquent taxpayers
until the tax already due is paid. Established by law, tax liens are simply
securities the tax collector may avail himself of where taxpayers default.” Liens
may also be established following procedures of notification and later

registration of the security interest of the tax authority. Tax foreclosure and tax

lien are uniformly recognized in almost all of Ethiopia’s tax legislations.® Despite

* As shall be seen later, tax liens under Ethiopian law are however treated as legal mortgages
which are enforced through judicial execution anyway; and this works against the original aim
of the overall tax reform to eschew away all inefficiencies and inexpediencies court procedure
entails in enforcing delinquent taxes.

> Garner, B. ed.y, Black’s Law Dictionary, 8™ ed., West Publishing Co., St. Paul, 2004, s.v.
“tax foreclosure” [Hereinafter Black’s Law Dictionary].

¢ Tax foreclosure may be compared with power of sale foreclosure that banks in Ethiopia are
vested with since 1998. See, Property Pledged/Mortgaged with Banks Proclamation, 1998,
Proclamation No0.97/98, Federal Negarit Gazeta, 4™ Year, No.16. For more on the Ethiopian
tax foreclosure regime, see generally, Kinfe Micheal, An Introduction to the Ethiopian Law of
Tax Foreclosure: A Commentary, 2009, available at:
<http://www.abyssinialaw.com/uploads/The_Ethiopian_Tax_Foreclosure_Regime__3_.pdf>.

" Words and Phrases, Vol. 41, Permanent Edition, West Publishing Co., St. Paul, 1965, p. 321.
Black’s Law Dictionary, supra note 5 (p.2940y, further defines tax liens as “liens on property,
and all rights to property, imposed by the government for unpaid taxes.”

8 See, for instance, Articles 77-80, Income Tax Proclamation, Proclamation No. 286/2002,
Federal Negarit Gazeta, 8" Year, No.34 [Hereinafter ITP]; Articles 31-32, Value Added Tax
Proclamation, Proclamation No.285/2002, Federal Negarit Gazeta, 8" Year, No.33; Article
17, the Value Added Tax Regulation, Regulation No0.79/2002, Federal Negarit Gazeta, 9"
Year, No.19; Articles 10-11 of the Excise Tax Proclamation, Proclamation No.307/2002,
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the inclusion of these enforcement tools into our tax law statute book, a recent
decision of the cassation bench of the Federal Supreme Court appears to mystify
them.

This short critique comments on the decision of Cassation Division of the
Federal Supreme Court in Ethiopian Revenues & Customs Authority (ER CA)
Jimma Branch v. Adale Seid and Firomsis PIc’ with a view to unravel how the
court confused tax foreclosure with tax lien — two separate schemes of tax
enforcement under the Ethiopian law. For the purposes of this piece, all

references are to the Income Tax Proclamation No. 286/2002(ITP).

Federal Negarit Gazeta, 9" Year, No.20; and Articles 13-14, Turnover Tax Proclamation,
Proclamation No. 308/2002, Federal Negarit Gazeta, 9th Year, No.21; see also Articles
1623y and 182chy), A Proclamation to Provide for the Establishment of the Ethiopian
Revenues and Customs Authority, Proclamation No.587/2008, Federal Negarit Gazeta, 14th
Year, No.44. Among regional laws, see for instance, Articles 14-15, the Southern Nations,
Nationalities and Peoples Regional State Turnover Tax Proclamation, Proc. no. 57/2003,
Debub Negarit Gazeta, 8" Year, No.6. Subsidiary legislations issued by the Ministry of
Finance and Economic Development and the Ethiopian Revenues and Customs Authority
further elaborate on tax foreclosure; see, ““MHIC PaPhd. 1L FD7 PATOM- AINC Né&T7 VN
ae@HS (aPiT PNC AAOAN PILNGDINET ACHT AGPDAT POM avav @7 LT7HAG AT AT
T 50ECI1996E.C), “PaNC ANOAN AT htA 00 281 9TIPA” RAARKS MNPT AS 19°%¢h
AANANTE 9PN, 2000 E.Cy. Disparate seizure rules are also included in Ethiopian customs law.
Custom officers are empowered to detain a means of transport and [s]eize goods loaded where
they have reasonable suspicion that cusoms formalities have not been met. Although not
clearly articulated, such seizures would result in the ultimate sale of the goods where the
owner of the good doesn’t report to the tax authority or fails to bring the case to court in 30
days from the notice of seizure. See Articles 82, 249y, and 109 , Customs Proclamation,
Proclamation No.622/2009, Federal Negarit Gazeta, 15th Year, No. 27.
? Ethiopian Revenues & Customs Authority (ER CA) Jimma Branch v. Adale Seid and Firomsis
Plc, Federal Supreme Court Cassation File Number 57100 [Ginbot 30/2003 E.C].
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1. Facts and Issues of the Case

Mr. Adal Seid lodged an execution proceeding against a clinic owned by
Firomsis PLC, where he was a shareholder. The High Court of Jimma Zone in
Oromia Regional State ordered the sale of the clinic so that Mr. Adal be paid
his share in the plc. Nevertheless, bidders didn’t appear in two consecutive
auctions. As a result, the judgment creditor (Mr. Adaly requested to take
possession of the assets of the plc.

Meanwhile, ERCA (Jimma Branch) intervened in the proceeding claiming
that the plc owed it 508, 564.67 Birr in unpaid taxes and that the authority has
preferential claim to assets under Article 80(1y of ITP. Nonetheless, the High
Court declined ERCA’s claim for seizure of delinquent taxpayer’s property is
allowed, as per Art 781y of the ITP, only when it is not subject to attachment
or judicial execution and the assets of the plc are already under judicial
execution proceedings. On appeal, the Supreme Court of Oromia Regional
State agreed with the decision of the High Court.

Disagreeing with this decision, ERCA petitioned the Federal Supreme
Court Cassation Division to review the decision of the lower courts for basic
error of law. And the tax authority argued it enjoys preferential claim to assets
next to other secured creditors such as banks under Article 80(1y of ITP, yet the
regional courts denied its claims by relying on Article 781y instead. It
maintained Article 781, which regulates surrender of property in the hands of
third parties during tax seizures, is irrelevant to the circumstances of the case at
hand.

The Cassation bench received the written responses of the respondents (Mr.
Adal and Firomsis PLC) after identifying the existence of fundamental error law

qualifying for cassation review.'” The first respondent (Mr. Adaly stated in his

10 . . ..
Before cassation review, decisions of lower courts appealed from would first be screened out

by a panel of three judges; and, it is only when the panel is satisfied with existence of
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submission that the appellant was very late in seeking enforcement for unpaid
taxes against the property of the second respondent. Also, he generally argued
that the appellant is not entitled to preferential claim on the assets (of the second
respondenty over which he received temporary administration after failed
attempts to auction off the same. Though not clearly articulated in the case
report, the responses of the second respondent seemed to support the claims of
the appellant. The appellant had also submitted a counter-reply, albeit its
contents are not summarized in the case report.

The Bench framed the issue: does the appellant enjoy preferential claim to
assets of the second respondent over which the first respondent received
temporary administration? From the outset, the court also established the
uncontested fact that the first respondent didn’t have a secured right against the

property of the second respondent.

2. Decision of the Bench

In defining the ambit of Article 801y of ITP, the court noted that a claim
would precede the claims of the tax authority only where it is secured. As to
whether Article78 (1y of ITP is relevant to the case under consideration, the
court ruled that the provision doesn’t bar the preferential claim to assets of the
tax authority. The main aim of the provision, according to the Bench, is just to
regulate the procedure through which the property of the delinquent taxpayer
could be collected or received by the tax authority should it become necessary.

Accordingly, the court reasoned the judgments of the regional courts
rendered based on Article 781y constitute fundamental error of law.
Consequently, they are quashed and the priority of the appellant’s claim to the

claims of the first respondent is upheld.

fundamental error that application for cassation review is allowed. See Article 22(1), Federal

Courts Proclamation, Proclamation No.25/1996, Federal Negarit Gazeta, 2" Year, No.13.
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3. Tax Foreclosure and Tax Liens - Drawing the Lines

As noted above, the two important questions the Bench dealt with are: (1)
“when does the tax authority enjoy preferential claim to assets of delinquent
taxpayers under Article 80(1y of ITP?”"!
between Article 781y and Article 80(1y of ITP?” In what follows, I shall treat

these two issues separately and examine their disposition by the court. In doing

and 2y “what is the correlation

so, an attempt 1s made to draw a line between foreclosure and lien under
Ethiopian tax law.

In disposing the first issue the court held that no claim, unless secured,
precedes the tax claims of the tax authority under Article 80(1y. In other words,
all creditors but secured creditors (e.g. banks, mortgagees or pledges) are
ordinary creditors next in priority to the tax authority. Apparently, the tax
authority becomes a secured creditor with senior lien rights as against all
subsequent creditors from the day the tax becomes due and payable.'” It is not
however clear from the decision of the court if a secured creditor, say a bank,
which becomes a mortgagee vis-a-vis the taxpayer on the morrow of the day
the tax becomes due and payable on the same taxpayer would still be
subordinate to the tax authority. According to a doctrine of property security,
first in time first in right, one that registers the property of a debtor first is

entitled to priority against all subsequent claims.

" Article 80(1y reads as follows:

“From the date on which tax becomes due and payable under this Proclamation, subject to
the prior secured claims of creditors, the Authority has a preferential claim over all other
claims upon the assets of the person liable to pay the tax until the tax is paid.”

"2 Of course, this should not come as a surprise as it is generally recommend that tax law should
provide for a charge or lien that constitutes a security interest in the taxpayer’s property in
favor of the government. See, Gordon, R., Law of Tax Administration and Procedure, in
Thuronyi, V. (ed.), Tax Law Design and Drafting, Kluwer Law International, the Hague,
2000, p.108.
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The logical way of reading Article 80(1y would be that the tax claims of the
tax authority would be superior as against all claims regardless of whether they
are secured. Given the peculiar feature of tax liens in Ethiopia, this construction
is nonetheless difficult to swallow. Though Article 801y appears prima facie to
grant preferential claim to asset from the day the tax becomes due and payable, a
closer look at subsequent sub-articles reveals that other requirements need to be
met before the claims of the tax authority take priority. It can be argued that all
what is provided under Article 80(1y is just the principle, and that other
conditions stipulated under sub-articles 80(2y-(3y are still required to make the
tax authority a complete secured creditor."

As per the rules laid down in sub-article 80(2)-(3), where the taxpayer
defaults on his payment of taxes,'* the tax authority has to give a written notice
to the delinquent taxpayer stating its intention to register a security interest on
the assets of the defaulting taxpayer." Secondly, where the taxpayer fails to pay
up taxes due within 30 days of notice, the tax authority may direct the relevant
authority to register its security interest for unpaid taxes on the property of the

taxpayer. 10

" It is not uncommon to find similar sequencing of provisions in other pieces of legislation.
Either the first provision in a given section of legislation or the first sub-article would be
captioned as ‘general’ or ‘principle’ and the details are set out in subsequent articles or sub-
articles.

" There are generally three conditions under which a taxpayer may be deemed to have
defaulted under Article 73(2y of ITP. These are: “Where the taxpayer fails to pay the tax due
within 30 days from the receipt of the assessment notice or from the date of the decision of
the review committee; or where the period for lodging appeal on the decision of the tax
appeal commission has expired; or where the court of appeal renders its final decision.”

"* Article 80(2), ITP.

' Ibid, Article 803); on another note, the notice that the tax authority may give to the property
registering authority is literarily a direction ordering registration of its security interests. The
registering authority doesn’t have a power to investigate the titles or the interests of the

registrant. This approach seems to be guided by a view that ‘tax liens are liens of sovereignty
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[t seems, therefore, cogent to state that though lien right of the tax authority
arises from the moment taxes become due and payable, registration has to be
sought before the registering authority enjoys preferential claim. First in time
first in right rule ought to be read into the provisions of the law. This line of
argument finds support from the very terms used in the provisions of the law.
The terms security interest and mortgage under Articles 802)-(4) evince that
the status of a secured creditor could only be secured in so far as the conditions
thereunder are complied with; or else, the tax authority would be treated like
an ordinary creditor.

In view of the foregoing, ERCA was bound to issue notice and seek
registration of its security interest for it to raise preferential claim over the assets
of Firomsis Plc. And, since it didn’t, ERCA shouldn’t have been given
preferential claim to assets of the Plc. The Cassation Becnh should have simply
treated ERCA as an ordinary creditor for it did not comply with the statutory
requirements of notice and registration. What is more, if the claims of Mr. Adal
as against Firomsis Plc were to be regarded as secured,'” the tax claims of ERCA
would be next to the claims of the former in the hierarchy of claims
notwithstanding the registration of the tax authority’s security interest. It is thus
unfortunate that the Bench subordinated Mr. Adal’s security right to that of the
tax authority’s for the utter reason that ER CA has invoked Article 80(1).

Logic also accords with the above interpretation of the provisions of Articles
80 (1)-3y, ITP. If lien right of the tax authority were to be considered
established from the moment taxes become due and payable without further
steps of notification and registration, other secured creditors’ rights would

become redundant. This would particularly be true where sale proceeds of the

and a sovereign can do no wrong’. See, Wolson, B., ‘Federal Tax Liens-A Study in
Confusion and Confiscation’, Marquette Law Review, Vol. 43, 1959/60, pp.181-182.
"7 Whether a shareholder in private limited company has a secured claim to the extent of his

share in the company is of itself an interesting topic separately.
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taxpayer’s assets are insufficient to cover the claims of all other creditors after
having satisfied the tax claims.

In answering the question regarding the relationship between Articles 78(1)
and 80(1y of ITP, the court seemed to hold that the former comes into play only
where seizure of the taxpayer’s property is deemed necessary under the
provisions of the later. It is here that the court apparently conflated two separate
schemes of tax enforcement, tax foreclosure (Articles 77-79y and tax liens
(Article 80."

Articles 77-79 of ITP generally deal with tax foreclosure — a procedure
whereby the tax authority enforces unpaid taxes through unilateral seiziure and
sale of delinquent taxpayer’s property. Particularly, Article 78 governs the
situation where properties of the delinquent taxpayer are in the hands of third
parties once a tax foreclosure process begins. It sets out the obligation and
rightsy of these third parties vis-a-vis the tax authority and delinquent taxpayers.
Article 80, on the other hand, deals with tax lien — a distinct notion in tax law.
As noted earlier, tax foreclosure is essentially an out of court procedure carried
out by the tax authority itself. Of course, tax liens are also theoretically self-
executing procedures that do not directly involve courts. Nevertheless, as the
Ethiopian law uniquely contemplates tax liens as legal mortgage, recourse to

court is not avoided altogether.'” As provided under Article 804y of the ITP,

'8 The writer believes both the trial and appellate courts of Oromia Regional State were wrong
in answering a question primarily related to tax liens based on Article 78, a provision dealing
with tax foreclosure.

" Legal mortgage is a variant of mortgage. It is created by the operation of the /aw (s opposed
to agreement). The most common instances under which a legal mortgage may arise includes,
a legal mortgage that minors, interdicted persons and absentees have on the property of their
tutors and curators as a security under the laws of some jurisdictions; see, Black’s Law
Dictionary, supra note 5, s.v. “legal mortgage”. Ethiopian law sets forth four major instances
of legal mortgage, namely, legal mortgage of co-partitioners (Article 3043, Civil Code), legal

mortgage of sellers of an immovable (Article 3042, Civil Code), legal mortgage of a seller of a
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“notice served to the property registering authority ordering the registration of

the interest of the tax authority will serve as an instrument of mortgage, and

such a registration shall operate as a legal mortgage in all respects.” This

stipulation apparently defines tax liens as legal mortgage. And, legal mortgage,

along with judicial mortgage and contractual mortgage, is a security device

enforceable only through judicial execution.” In this sense, therefore, tax liens

as legal mortgages are not self-executing under Ethiopian law.*' Given this

feature of tax liens, one would find hard to swallow the reasoning of the

Cassation Bench that fixation of lien under Article 80 may necessarily lead to

unilateral seizure of property of the taxpayer by the tax authority under Article
78.

2

21

business and creditors of a bankrupt trader (Article 172, Commercial Code), and legal
mortgage of the tax authority on the delinquent taxpayers property (Article 80¢4), ITP). The
fourth instance under which a legal mortgage arises is probably peculiar to the Ethiopian law
for it deviates from comparable foreign laws on tax lien.

Article 3058 (1), Civil Code. It is to be noted that ITP, under Article 2 mandates the cross-
reference of terms defined in other laws of Ethiopia ¢including the Civil Code) save where
different meanings are expressly provided in ITP itself. Absent any specific definition of /ega/
mortgage in ITP, referring to the relevant provisions of the Civil Code for an understanding
of legal mortgage appears appropriate.

Indeed, there is a clear resemblance between ‘lien’ and ‘mortgage’. According to a common
law theory of lien, what mortgagees acquire is a lien on the property, and the mortgagor
retains the legal title over the same property up until foreclosure ultimately happens. Unlike
tax foreclosure that enables direct seizure of property, (taxy liens and (legaly mortgages only
encumber the tax payer’s property and give the tax authority priority if it properly complies
with statutory requirements of lien or mortgage creation. And, the property, including legal
titles to it, remains in the hands (and namesy of the taxpayer until final judicial sale eventuates;
see generally, Lloyd, W., ‘Mortgages — The Genesis of The Lien Theory’, Yale Law Journal,
Vol. 32, 1923, p.233 et seq. See also, Gavit, B., “Under the Lien Theory of Mortgages Is the
Mortgage Only a Power of Sale?’, Minnesota Law Review, Vol. 15, No. 2, 1931, p.147 et

seq.
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Should a taxpayer fail to discharge his duties, what could happen under
Article 80 is that the tax authority files a claim before a court of law as a creditor
or a secured creditor if the requirements under Article 80(2)-(3) are fulfilled.
Fixation of lien only helps to lift the authority to the status of a secured creditor.
Still, claims secured by tax lien are subject to other prior secured claims; also,
and more importantly, they are basically enforced judicially.

The writer believes the Bench’s attempt to correlate provisions of Article
781y with Article 80¢1y misses the salient feature of the Ethiopian tax lien
regime. The provisions of Section VII (Collection Enforcementy do not only
deal with tax foreclosure involving unilateral seizure and later sale of taxpayer’s
property. Some deal with tax lien. And, tax foreclosure and tax lien are twin
enforcement tools, albeit they employ slightly different trajectories in achieving
the same objective of recovering delinquent taxes. Put simply, tax lien is legal
alternate to tax foreclosure under Ethiopian tax law.

Given that tax liens are just alternative means of enforcement, the tax
authority may not nevertheless need to go through the procedure of tax lien
creation in all instances. It can proceed with the unilateral tax foreclosure
procedure — which also involves a series of procedures before property of the
taxpayer 1is subjected to sale — where, for instance, the authority emerges as a

lone creditor vis-a-vis non-registered properties of the delinquent taxpayer.

Concluding Remarks

In the foregoing, we pointed out that the highest court has run into another
error in rectifying an alleged fundamental error of law. The cassation bench
mistakenly confused two separate schemes of tax enforcement and assumed the
provisions of Article 80 generally deal with tax foreclosure. This piece
underscores that tax foreclosure and tax lien are two separate schemes of tax

enforcement under Ethiopian law. Although recovering delinquent taxes is
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their shared ultimate goal, they follow different tracks in enforcing delinquent
taxes; while tax foreclosure is self-executing and unilateral, tax liens are
enforceable through judicial execution.” Considering tax lien as self-executing
and unilateral procedure (as the Bench did in ERCA vs Mr. Adal and Firomsis
Plcy would make Article 80 of ITP redundant. Also, it might seriously limit the
rights and interests of other (than the tax authorityy creditors’ of the delinquent

taxpayer.

> No matter how inexpedient and costly judicial proceedings are, the involvement of courts in
handling delicate matters like selling alleged debtors property adds sense of trust to the whole
system. That being said, one may ask why the judiciary is brought back through tax lien while
the initial goal was to eschew away the time consuming and inexpedient judicial
enforcement. In this regard, I elsewhere put forward my hunch that this may have resulted
from drafting problems. See generally, Kinfe Micheal, The Basic Features of the Ethiopian
Tax Lien Regime, 2010 (Unpublishedy, available at:
<http://www.academia.edu/862727/The_Basic_Features_of_the_Ethiopian_Tax_Lien_Regi

me.>.



Case Reports

Note

The case reports part contains selected decisions of Ethiopia’s Federal Supreme
Court Cassastion Bench. The purpose of reporting the cases is to make them
knwon to members of the legal profession. In this issue, three interesting
decisions (.e. Ethiopian Mineral Development SC v GTT Trading, Dragados |
& P Joint Venture v Saba Construction PLC, and National Mineral
Corporation PLC v Dani Drilling PLC) shaping the jurisprudence of Ethiopian
law on arbitration are included.

In selecting a particular judgment for publication the Editorial Committee is
not implying that the judgments are defective on any proposition or that it
contains erroneous propositions. The cases are chosen for the interesting issue(s)

of law they raise.
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hao @12t AT SCOF L AhALS? “1INCTTE NFADMt AL 149901 W1LANTFD-
71C U7 AT 2798 A &2LPTF ATLLAINNIFTFD 4991, AP W29 e NAPE.
AL tavh\ntid::

OHYI° aowlt ANALT 9I0C PG 224 AONLEE ATLD A2291FA N8 hE
ATP& 348/3] AL etavant (LPY (FFPHD-9® 8L AdPANT ATe PG ¢ hONPS

PAD- QAP NANAL? 977104 PaPav2lF Zdh& AL STavAlrt aPPr7 A TTHNGA
OAA AP PhgeANT ANAST T1I0C PG 27¢- AANEE: AAMTS 9106 071104

a 8068 LNl ArP& 12 °C OFHHS AWP7 TP (Hu- Pav+88468 Ll ATP&

1272 ~C P ¢ AONELE. n02eD7 PANT tAAT ¢ PhS@SA e

PhaoAnt@® NAAT OIFTF IC O\ PPPAT (D AL909° 218 PAPNOT (Ot
427 (A1 ATIPT P99 RILTLTAI® AATLOATIHN (HU- aPwlt M-
Pd.La AAPT T2 NFAIA A29.3-8 aP@AE A10N1TH AAD- NN +né-hzd::
LUTS PGD- ¢ AONEE Pn07P@<7 PANT TANT ¢PT PhGO-GA N
AAMTS 9047 NTLHEHLD 0977904 av 8049 Ll AP AL Ptmea (LUPYI°
A7 77104 hrrdLaot 9A97 Ang AL aviv (1avie (17918 cht avw/lst
PAtERad AAPIS PO+ ¢ AANLLE. NOTPD<7 aP@hd @4 PaPPPA A°AM7
ATSAD a7 (LFAP® NHU AAE OO AE909° 418 PAaraNOt (Lhat 9%
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M9AA B AT1eYF AANT A78.L7% APOATI9E WILILTA AMT PATAMD-
aPry a7 PFFA (PP 0°C F/0AT 18R (AN 8TE avdet AN

0990t eam-t @iy NAPE &TC 146/91 AS h91104. av+8L49 L3N IC PitaMap
NaoP- 0h°1 AUt OH.89°0 T 1PS A T5kA:

@ vy

1. 04,86 av/2/& /0 Nav.d. 59068 Nehtt 17 7 1998 9.9° eAm@- @iy
WILHUI° 04,800 N/& /0 (oot 46254 Pkt 29 ¢7 1999 4.9° eama-

GCE aw P 0h (W OHLO0P0 T QAT NG/ /ch/27[° k. 348/1 avwest
FOZA::

2. Ao F RPao(t hel APS Navt804° L avw /it PEM- 4 ANNLES:
MDA hL909° 218 P994.MCT LATPIONNT (AN 8§ A9Thert hAQT
AP.OTY APOTITVE AMT PATFAM@ QAT NAPANTS Ntmé arhhad
FAZA PHAAD: PAGPINAT (1A 85 ATheTF AFe ASTAP -+
TOOGA::

3. 9 PT OPG NG QFF::

4. aoW tHAE OL v/t FaPAG A

299100 PATPOT SFT &CTT hANT::





