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MESSAGE FROM THE EDITORIAL COMMITTEE

The Editorial Committee is delighted to bring Volume 7, No. 2 of Bahir Dar
University Journal of Law. The Editorial Committee extends its gratitude to
those who keep on contributing and assisting us. We are again grateful to all the
reviewers, the language and layout editors who did the painstaking editorial
work of this issue.

On this occasion, again, the Editorial Committee would like to make it clear
that the Bahir Dar University Journal of Law is meant to serve as a forum for the
scholarly analysis of Ethiopian law and contemporary legal issues. It encourages
professionals to conduct research works in the various areas of law and practice.
Research works that focus on addressing existing problems, or those that
contribute to the development of the legal jurisprudence as well as those that
bring wider national, regional, supranational and global perspectives are
welcome.

The Editorial Committee appeals to all members of the legal profession, both
in academia and in the world of practice, to assist in establishing a scholarly
tradition in this well celebrated profession in our country. It is time to see more
and more scholarly publications by various legal professionals. It is time for us
to put our imprints on the legal and institutional reforms that are still underway
across the country. It is commendable to conduct a close scrutiny of the real
impacts of our age-old and new laws upon the social, political, economic and
cultural life of our society today. It is vitally important to study and identify
areas that really demand legal regulation and to advise law-making bodies to
issue appropriate legal instruments in time. Many aspects of the life of our
society seem to require that we in the legal profession do something today. The
Bahir Dar University Journal of Law is here to serve as a forum to make
meaningful contributions to our society and to the world at large.

The Editorial Committee is hopeful that the Bahir Dar University Journal of
Law will engender a culture of knowledge creation, acquisition and
dissemination in the field of law and in the justice system of our country.

Disclaimer

The views expressed in this Journal do not necessarily reflect the views of the
Editorial Committee or the position of the Law School.
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Legal and Practical Aspects of Divorce, Compensation and
Liquidation of Pecuniary Relation between Spouses: A Case Study in
SNNPRS Courts

Nigussie Afesha”
Abstract

Family is the natural and fundamental unit of a society. Marriage is one of
the essential ways to form a family and it is usually concluded with the
assumption that it will last a lifetime. However, in reality, many marital
relations end up with divorce. The legal process of divorce, at a minimum,
involves filing of petition and making financial arrangements. This article
examines the practices of courts regarding divorce, compensation and
liquidation of property with specific reference to courts in the Southern
Nations, Nationalities and Peoples’ Regional State (SNNPRS) of Ethiopia.
To this end, a qualitative research approach has been undertaken using
case review, observation, and literature and legislative reviews methods.
The overall tendency observed in the courts is that the rules governing
divorce, liquidation of property and determination of compensation are not
consistently applied. Most of the courts have developed their own definition
of what constitutes fault and how they assess the amount of compensation.
There is a wrong association between faults and modes of compensation
and inconsistency in assessing the extent of the damage and its equivalent
compensation that ranges from 52% to 66% of the common property for the
same kind of fault. Such variations also existed in the process of liquidation
of property. There are problems in identifying a personal and common
property. In one case, the court makes the income obtained during the
marriage a personal property, and in another case, the court decided a
property, which is given to one of the spouses by donation as a common
property of the spouses. In a few cases, the court decided that property,
which belongs to a third party, as the common property of the spouses. In a
different case, the court pends division of common property arguing that

" LL.B, MA, Assistant Professor, College of Law and Governance, School of Law, Hawassa University.
My thanks go to Dr. Beza Dessalegn and Mr. Bisrat Mulugeta (Hawassa University) for their
invaluable comments, helpful discussions and insightful suggestions. I am also grateful to the Editor-in-
Chief, editorial committee and anonymous reviewers of this journal for their contributions to the
betterment of this piece. I am further indebted to Hawassa University Office of Vice President for
Research, Technology Transfer (RTT) for its financial support to conduct this research. The author can
be reached at nigussie.afeshal2@gmail.com.
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such properties are useful for the upbringing of children. Most decisions of
the courts lack precision, which in turn expose the spouses for further
litigation.

Keywords: Common property, divorce, family law, marriage, personal
property

Introduction

‘Family’ has been understood as an essential element to a complete human
life." It is of great legal interest because of the decisive role it has historically
played in raising and socialization of children and in mutual economic
support of its members.? In this sense, family is considered as “the natural
and fundamental unit of a society.”®> Among others, marriage is one of the
ways to form a family.* Moreover, the institution of marriage is found in all
human societies “without which there would be neither civilization nor
progress.”” For this reason, several marriages are entered into with a belief
that the relationship will last a lifetime.® Nevertheless, several marriages end
up in divorce, i.e. it may be dissolved when spouses agree to divorce by
mutual consent’ or either or both of the spouses petition for divorce.®
Divorce is a personal decision, which can be done without the approval of
social institutions like the church or the mosque or even with the objection of
the other spouse.” Since divorce ends the marital relation, to formally end

! Bruce W. Frier & Thomas A.J. McGinn, A Casebook on Roman Family Law, Oxford University Press,
Inc., New York, 2004, [Hereinafter Frier & Thomas A Casebook on Roman Family Law]

2 Id.

3 See, for example, The Constitution of Federal Democratic Republic of Ethiopia, Proclamation 1/1995,
Federal Negarit Gazette, 1995, Article 34 (3), [hereinafter referred as, the FDRE Constitution].

* Frier and McGinn, A Casebook on Roman Family Law, supra note 1, at. 25

* Shoshana A Grossbard-Shechtman, Marriage and the Economy Theory and Evidence from Advanced
Industrial Societies, Cambridge University Press, Cambridge, 2003, [hereinafter, Grossbard-
Shechtman, Marriage and the Economy Theory).

¢ Lloyd Cohen, Marriage, Divorce, and Quasi Rents; Or, "I Gave Him the Best Years of My Life", The
Journal of Legal Studies, Vol.16 No. 2, 1987, p. 267 [hereinafter, Marriage, Divorce, and Quasi Rents]

7 See for example, SNNPRS Family Code, Article 85 (a), Proclamation No 75/2004, DEBUBE. Neg.
Gaz., 9" Year, No. 8, 2004, [hereinafter, SNNPRS Family Code].

8 1d., Art., 85(D).

? Alison Clarke-Stewart & Cornelia Brentano, Divorce: Causes and Consequences, Yale University
Press, New Haven and London, 2006, p. 12, [hereinafter, Divorce: Causes and Consequences).
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such a relationship, it is likely pronounced by court.'” The legal process of
divorce, at a minimum, involves two main steps: filing for divorce and
making financial settlements. "'

This article examines practices of courts regarding divorce, determination of
compensation and liquidation of property in line with pertinent provisions of
the Revised Family Code of ’the Southern Nations, Nationalities and
Peoples’ Regional State (SNNPRS) of Ethiopia. This study employed
doctrinal legal research method. To this end, a qualitative research approach
has been undertaken using case review, observation, and literature and
legislative reviews to depict the practices that courts in SNNPRS follow in
handling cases that involve divorce, determination of compensation and
liquidation of property. Three first instance courts and one high court from
SNNPRS were selected based on purposive sampling to access family
benches and courts with a larger number of family related cases. The cases
analyzed in this study were selected using simple random sampling.

To meaningfully address the issues, the remaining part of this article is
organized into three sections. Section 1 explicates the conceptual and
theoretical foundations of divorce. Section 2 deals with issues related to
compensation that follows the pronouncement of divorce. It presents the
practices that courts in SNNPRS follow to determine the existence of a fault
and assess compensation for the victim spouse. Section 3 uncovers the
mechanisms of liquidation of property. The last section puts forward
conclusions drawn from the study and outlines ways forward.

1. Divorce: Its Types and Process

Marriage presupposes, relatively, a long-term union of a man and a
woman.'? Despite this fact, several marriages break up due to divorce. A
marriage will subsist if and only if both spouses are willing to continue with
their union. This implies that the dissatisfaction of one of the spouses might

' James J. Gross and Michael F. Callahan, Money and Divorce: The First 90 Days and After, Sphinx
Publishing, United States of America, 2006, p. 21. [hereinafter, Money and Divorce: The First 90 Days
and After]

! Clarke-Stewart & Brentano, Divorce: Causes and Consequences, supra note 9, at. 60.

20.A Odiase-Alegimenlen, Same Sex Marriage at the Middle of Western Politics, Oromia Law Journal,
Vol. 3, No.1, 2006, p. 263.
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suffice to end the marital relation. In this sense, divorce is the legal
dissolution of a marriage.” Divorce may be fault based or no-fault based.
Under no-fault divorce,' fault need not be established in court and acts of
misconduct need not be proven."” On the other hand, when divorce is fault-
based,'® one spouse asserts that the other spouse is responsible for the
breakdown of the marriage.'’ In this case, there is a need to produce
evidence to prove that the grounds of divorce that are required by law are
fulfilled. The need to prove the occurrence of grounds of divorce acts as a
deterrent to divorce and reflects an understanding that marriage being a
serious undertaking should not be dissolved easily.

In Ethiopia, several regional state family codes adopt no-fault divorce.'® No-
fault based divorce, which is recognized in several regional state family
codes, is of two kinds: divorce by mutual consent and divorce by petition. In
the words of these regional state family codes, a marriage may be dissolved
when the spouses agree to divorce by mutual consent and such agreement is
accepted by court,” or it may be dissolved upon petition which is made to
the court by both or one of the spouses.*

Under divorce by mutual consent, which would allow a husband and wife to
enter into a private divorce agreement without the official involvement of a

13 Lloyd Cohen, Marriage, Divorce, and Quasi Rents, supra note 6, at. 274.

!4 “The concept of no-fault divorce was also introduced early on in the communist world. Lenin’s
government in Russia declared freedom of divorce soon after coming to power in 1917. It was seen as
the counterpart to freedom of marriage. Both kinds of freedom were regarded as aspects of the freedom
of individuals. The Russian Family Code of 1918 introduced “mutual consent of both spouses as well
as the wish of one of them” as grounds for divorce. Article 18 of the Russian Family Code of 1926
carried this freedom of divorce even further by allowing that application to the Civil Registry for a
letter of divorce”. See, Patrick Parkinson, Family Law and the Indissolubility of Parenthood, 18
(Cambridge University Press, New York, 2011).

15 Lloyd Cohen, Marriage, Divorce, and Quasi Rents, supra note 6, at. 274.

!¢ “Under a fault system, divorces could not be consensual and a divorce could be defended and defeated.
When a fault-based system of divorce was the exclusive method of obtaining a divorce, evidence for
formally proving grounds, for example, cruelty, desertion, or adultery was critical.” (See, Sanford N.
Katz, Family Law in America, 78 (Oxford University Press, New York, 2011).

7 Lloyd Cohen, Marriage, Divorce, and Quasi Rents, supra note 6, at. 274

'8 Revised Family Code, 2000, Art., 77(3) &81(3), Proclamation No 213/2000, Fed. Neg., Gaz., (Extra
ordinary issue) Year 6, No. 1, 2004 [hereafter Revised Family Code], SNNPRS Family code, Article,
86(3) &90(2), Amhara Regional State Family code, 2003, Art., 88(3) & 92(2).Proclamation No
79/2003, ZIKRE HIGE, 8 Year, No. 3, 2003 [hereinafter, Amhara Regional State Family Code].

! SNNPRS Family Code, Art.85 (a).

2 1d., Art. 85(b).
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court, spouses can agree to dissolve their marriage without establishing any
grounds for divorce.”' In such a case, both spouses are expected to reach an
agreement on how their possessions are divided and debts will be settled as
well as how their children are going to be raised and their maintenance
issues.” For some couples, settling these issues are so easy that they can
accomplish it in a single meeting, but for others, it may take several
meetings.” A mere mutual consent, which is disclosed by spouses to end
their marriage, does not automatically dissolve a marriage. Rather, since
family is the natural and fundamental unit of society and is entitled to
protection by society and the government, the state and the society intervene
and try to save the marriage.”* They engage in reconciling the spouses and
circumventing possible symptoms of intention to divorce. The government
has also a stake over the marriage so that it exerts substantial effort to save it
from dissolution through the courts.

It is for this reason that the SNNPRS courts have been spending ample time
to counsel spouses to renounce their request for divorce. In this regard, the
court may talk to the spouses jointly or separately as the situation demands
to convince them in order to change their mind.* One may ask if spouses
have the option to be heard in the public court or in camera. In most courts,
divorce proceedings are conducted in public sessions. On this point, it has
been observed in one of the courts in the study area that the court asked the
spouses’ consent to conduct the divorce proceedings in camera or in public.
If one of the spouses prefers the sessions to be in camera, then the court
dismisses the audience and then proceeds to persuade the spouses to
withdraw their application for divorce. This helps the spouses speak out their
ground of divorce in private freely and resolve their disagreements amicably.

Conversely, if the spouses insist on pursuing divorce in public sessions and
the court believes that there is no possibility of renouncing their intention to

2! Clarke-Stewart & Brentano, Divorce: Causes and Consequences, supra note 9, at.11.

22 As rule, spouses are expected to agree on not only on the divorce but also in all its consequences.
However, it is possible for spouses to agree on the divorce alone and leave the rest of the issues for the
court's decision

2 Duncan, Roderic, 4 Judge’s Guide to Divorce: Uncommon Advice from the Bench, Consolidated
Printers Inc., USA, 2007, p. 26

* The FDRE Constitution, Art 34(3).
 SNNPRS Family Code, Art. 91(1).
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divorce, the court may direct the spouses to settle their dispute through
arbitrators of their own choice.”® At this stage, the court requests the spouses
to mention the names of arbitrators of their choice.’’ The court, upon
receiving the names of the arbitrators, write summons to the chairperson of
the arbitration and give a direction as to how they should proceed and how
long the arbitration should take. Pursuant to this direction, the chairperson
submits the report including the new developments in the meeting with the
spouses. However, if the attempts to persuade the spouses to withdraw their
petition for divorce, or solve their dispute through arbitrators of their choice
fail, the court will dismiss them giving a cooling period of not more than
three months.*® There are variations across the courts on the duration of the
cooling periods that range from a couple of days to a month. If all these
efforts bear no fruit to save the marriage, the court shall pronounce divorce
within one month from the receipt of the reports of the arbitrators, or at the
end of the cooling period, as the case may be.” Though these are the
procedural requirements set by the SNNPRS Family Code, there are courts
which go an extra length and give a chance for the spouses to solve their
disagreements amicably even after the lapse of the cooling period.®
Although there is no procedure requirement that compels courts to give
additional chance for the spouses to solve their disagreements amicably even
after the lapse of the cooling period, the courts are doing this pursuant to the
constitutional provision that requires the courts to work and protect the
family.”'

Unlike divorce by mutual consent, divorce by petition does not guarantee a
peaceful separation since both of the spouses or one of them may state in the
petition the reasons for divorce and try to show on whose fault the marriage

% Id., Art. 91(2). Unlike the 1960 Ethiopian Civil Code, the new family codes (RFC of the regional
family codes have changed the roles of the family arbitrator in family disputes. According to the new
family codes "the roles of family arbitrator is only that of reconciliation" (See, Tilahun Teshome,
Reflections on the Revised Family Code of 2000, International Survey of Family Law, 153, 2002, p.
170 [hereinafter, Tilahun, Reflections on the Revised Family Code of 2000]

2 SNNPRS Family Code, Art. 91(2).

* SNNPRS Family Code, Art. 91(3).

P Id., Art. 91(4).

3% Information obtained during the field survey through observation at Hawassa First Instance Court
which took place from October to November 2015.

' FDRE Constitution, Art. 34(3).
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is dissolved. In this case, the court should request the spouses to agree on the
conditions of divorce.”> Where the spouses could not agree on the conditions
of divorce, the court shall, through arbitrators, experts appointed by it, or by
any other means it thinks appropriate, decide on the conditions of divorce.™
The conditions of divorce agreed upon by the spouses or decided by
arbitrators or experts shall be submitted to the court for approval.** In this
manner, after making the necessary examination of the conditions of divorce
submitted to it, the court decides on conditions of divorce.

Following the divorce pronouncement by the court, if the cause of divorce is
attributable to one of the spouses and where justice so requires, the court
may order such spouse to make good the damage sustained by the other
spouse.®® Thus, a spouse who sustains damage due to the faults of the other
spouse could be awarded more than half of the marital property or ten
thousand birr contingent upon the nature of the fault committed.”® The
coming section highlights how compensation is awarded following divorce.

2. Compensation and its assessment under the SNNPRS Family
Code

The Family Code of the SNNPRS contains the grounds on which
compensation can be claimed.”” The logical extension of this idea is that, in
order to get the remedies available, the claimant is required to prove that the
respondent has committed fault and the fault resulted in damage. And such
damage should be a kind of harm recognized as fault which attracts liability.
The fault, which is a ground for claiming compensation, is a breach of duty
fixed by the law for spouses that imposes liability on a spouse who causes
the damage and its breach is redressable primarily by awarding damages.™
The family law does not cover every type of harm. In other words, the mere
fact that the acts of one spouse has caused harm to another does not in itself

32 SNNPRS Family Code, Art.93 (1).
3 1d., Art. 93(2).

3 1d., Art. 93 (3).

3 Id., Art. 94 (1).

% 1d., Art. 95(2) (3).

7 Id., Art. 94(2).

3 1d., Arts 94, 98 and 99.
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give the victim spouse a right to sue.”> Compensation will be granted for
reasons which are typically mentioned in the Family Code. If the claimed
action does not contain a fault recognized under the Family Code, there will
not be compensation. The issue is, therefore, when is compensation granted
under the SNNPRS Family Code?

2.1 Compensation Following Divorce

A compensation claim arises when one of the spouses or both of them
petition for divorce and mention the occurrence of a fault that drives the
spouses to seek the divorce. In fact, spouses are not required to state their
reasons in their divorce application. Conversely, if one of the spouses or
both of them mention a reason in the petition for divorce and can prove it,
s/he will be entitled to redress.* Damage caused to the victim may take
several forms including physical injury, injury to reputation, damage to
economic interests and others. To award compensation, a victim spouse must
prove that the damage s/he sustains is due to the fault(s) of the other spouse.
For the purpose of this sub-section, a spouse is at fault if s/he violates a
personal obligation of a spouse owing to the marriage (marital obligations).*!

The family law often refers to marital obligations of the spouses in very
general terms. These terms (such as obligation to support, respect and assist,
cohabit, obligation to owe fidelity and other) seem to be ambiguous and need
comprehensive explanations to determine what conducts of the spouses are
included in and excluded from the terms under discussion against which
violation of the spousal obligation (occurrence of fault) can be judged. The
mandate to determine whether a certain act amounts to violation of personal
effect of a marriage is left for courts.” However, issues of ascertaining the
violation of specific personal effects of marriage have not received sufficient

% For instance, if a spouse who has agency power goes beyond this mandate, s/he will be responsible for
any damage the other spouse sustains. Such spouse will be responsible for any kind of damage the other
spouse sustains. However, the aggrieved spouse will be barred from claiming compensation for acts of
abuse of agency power which has been performed five years before the dissolution of the marriage. 1d.,
Art. 98.

0 Id. Art.94(1).
4 SNNPRS Family Code, Arts. 94(2).

2 The SNNPRS Family Code has empowered the Regional State Council to issue regulation (Id. Art.
338) that supports proper interpretation and enforcement of the Family Code. However, this has not
been complied with so far. This gives the strength to argue that courts are by default empowered to
give meaning for vague words of the Family Code.
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attention.” If courts continue to assess compensation without ascertaining
the meaning of each obligation, they will reach an erroneous conclusion.
Furthermore, courts must determine whether the allegation of the spouse is a
type of conduct recognized by law as a fault that warrants compensation.
Hence, compensation will be granted only for reasons typically stated in the
SNNPRS Family Code as a fault.* The logical extension of this argument is
that courts could award compensation for spouses who prove the existence
of a fault and resulting damage.

2.1.1 Faults Recognized by SNNPRS Family Code

As highlighted above, in "no-fault divorce" system, spouses who seek
divorce are not obliged to prove the occurrence of a fault and to whom the
fault attributes. In this regard, Tilahun states that “the notion of fault-based
divorce has been reduced to a position of insignificance.”” But when
mentioned, the fault should be the reason and a cause of divorce to invoke it
as a ground to claim compensation.*® Thus, the spouse who sustains damage
due to the faults of the other spouse could be awarded compensation
corresponding to the nature of the fault committed by the other spouse.

At this juncture, it should be noted that the fault stated above should be
associated with violation of the personal effects of marriage.*’ Personal
obligation of spouses that marriage confers on married couples could be so
many. However, the law recognizes some of the obligations that are unique
to and flow from the institution of marriage. Importantly, these obligations
cannot be derogated by the agreement of the spouses.” These are obligation
to support, respect and assist, obligation to cohabit, obligation to owe
fidelity, and obligation to joint management of the family.* A failure to
comply with these personal effects of marriage amounts to a fault which

4 Many of the cases examined and analyzed in this research prove that courts do not give meaning to
terms, which are listed as personal obligations of spouses.

* This is logically inferred from the reading of Art 94 of the SNNPRS Family Code.

3 Tilahun, Reflections on the Revised Family Code of 2000, supra note Error! Bookmark not
defined.26, at. 17.

46 SNNPRS Family Code, Arts.94 and 95.
YT 1d. Art.94(2).

“ Id., Arts. 58(2), 61(2) and 62(2).

* Id., Arts. 58(2) to 65
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warrants legal liability.”” Hence, courts should decide the existence of a fault
to warrant legal liability in the form of giving compensation by referring to
the personal effects of marriage. However, there are cases where courts have
imposed legal liability and compensation without verifying the occurrence of
fault.

In the case of Weyzero Meskerem Bekele v. Colonel Abebe Memihru, the
applicant alleged that the respondent abandoned her and started extra-marital
relations with another woman and failed to bear household expenses.”’ The
applicant made it clear that she is willing to live with him if he is keen to
continue with the marital relationship. The applicant alternatively requested
the court to dissolve the marriage and to award an appropriate moral
compensation since he rejected the offer to reconcile and be negotiated by
arbitrators of their choice and became the cause of breakup of the marital
relationship. The respondent too, on the other hand, blamed the applicant for
abandoning the family. As a result, the court pronounced the divorce and
continued examining the moral compensation claim of the applicant. After
investigating the relief sought by the applicant, the court awarded 3000 birr
moral compensation. The court interpreted the reluctance of the respondent
to reconcile with the applicant as a fault and made the respondent
responsible for the breakup of the marriage.

This decision of the court begs a question — does reluctance to continue with
the marriage constitute a fault that entitles to get compensation under the
SNNPRS family code? This does not seem to be the essence of such family
code. The main aim of the law (that governs compensation that arises from
failure to comply with personal obligation of the spouses) is to compensate a
victim for the harm one suffers because of the breach of a marital obligation
stated under SNNPRS family code. The law seems to place greater emphasis
on the kinds of fault which attracts liability along its modes of redress. In the
compensation assessment, the relationship or proximity between the fault
and the damage arises therefrom should be given attention. In the case at
hand, however, the association between the fault and the appropriate
compensation is less clear. As the marriage was established by the mutual

O 1d., Art. 94(2).

st Weyzero Meskerem Bekele v. Colonel Abebe Memihru, Dilla First Instance ct., File No. 09662
(Decision of 28 September, 2006 E.C).
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consent of the spouses, its life span depends on the willingness of the
spouses. Thus, a mere reluctance to continue in the marriage does not
amount to a fault leading to liability through compensation. Despite this, the
above case reveals that there are instances which are practically considered
by courts as fault attracting liability.”> Counting a mere reluctance to
continue in a marriage as a fault under the SNNPRS family code is an
erroneous interpretation of the law.

The case went further when the applicant lodged an appeal on the amount of
the compensation.” The appellant stated that the respondent raped her and
got married while she was in grade seven forcing her to be dropped out of
school and became dependent on respondent’s income. In addition, the
appellant submitted that she had assumed primary caretaking responsibility,
fully engaged in the raising of children and hence remained unemployed.
The appellant further alleged that the respondent is responsible for her
school drop-out, unemployment and income situation.”* The appellant tried
to show to the court the extent of her dedication for the interest of the family
and this invariably affected her future. The respondent, on his side,
explained that he does not want to continue with the appellant. He contended
that the amount of compensation decided by the lower court is appropriate.
The appellate court finally raised the compensation to 4000 birr mentioning
that the salary of the respondent appeared to be more than what was
mentioned in the lower court.

The presence of fault is still contentious in this case since the applicant has
not proven her claim, for instance the respondent has an extra marital
relationship, with sufficient evidence. Of course, it is difficult for a married
woman who was not employed outside her home and devoted her most
career-productive years in the interest of the household to go to the labor

52 One may challenge the provisions of SNNPRS Family Code dealing with compensation. A reader may
also ask: should compensation always be contingent up on the fault?

3 Weyzero Meskerem Bekele v. Colonel Abebe Memihru, Gedio Zone High ct, File No. 09412 (Decision
of 17 December 2006 E.C).

> The appellant also clarified to the court that the respondent has no reason to dissolve the marriage and
he insisted to dissolve their marriage with the intent of causing damage to her. The appellant made it
clear that she is still willing to continue with him in the relationship so long as he is willing and capable
of administering his home.
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market and search a job. There is a possibility she may not be able to get a
job. It is true that non-wage-earning mothers of young children and whose
responsibilities as primary caretakers limit their career choices and their
development faces similar risks. It seems with this assumption that the court,
considering the realities of scant property and limited earning potential that
homemaker mothers may have, adopts the notion that a homemaker mother
needs nominal compensation. In doing so, the court seems to ameliorate the
financial pain of lost support though the court fails to establish the existence
of fault in the case.

However, the court is expected to examine and determine what kind of act
that constitutes fault appears in this case. It must begin by examining the
cause of the breakup of the marriage and whether a violation of personal
effects of marriage is involved in the case. This is because compensation is
awarded if one of the spouses proves a violation of personal effects of
marriage and this is solely the cause of the breakup of the marriage. The
mere act of applying for divorce and reluctance to continue with the conjugal
relationship would not constitute as fault and make the respondent
responsible for the dissolution of the marriage. Both the trial and appellate
courts look at the hodgepodge of factors, weighing them in an unspecified
and unsystematic fashion and make the respondent responsible for the
dissolution of the marriage. It seems, from the case, that the wife is claiming
for post-divorce maintenance which is something not recognized under our
family law(s).

2.1.2 The Nexus between Fault and its Modes of Compensation

It is highlighted above that a fault of a spouse is viewed from failure to
comply with personal effects of marriage. It is also apparent that the
remedies will be decided based on the type of fault committed by a spouse.
For this reason, the law goes to categorize faults that emanate from violation
of personal effects of marriage into two categories. The first category is a
fault that arises from a failure to carry out one’s obligation to support,
respect and assist.”> The second category of fault is a fault which arises from
spouses’ failure to comply with their obligation to cohabitation without a

> SNNPRS Family Code, Arts. 94(1) (a) cum with 95(2 and 3).
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good cause or/and infidelity to each other.’® Both categories of fault entitle
an aggrieved spouse to different kinds of remedies.’’ These remedies may be
compensation that does not exceed birr 10,000 or awarding a higher portion
of the common property.*® In the case where the first category of the fault is
committed, a victim spouse will get compensation that does not exceed ten
thousand birr. On the other hand, the court may award higher portion of the
property to the victim from the common property in case the second
category of fault is committed.”

This shows that the kinds of compensation are deeply intertwined with the
kind of fault. For this reason, when courts entertain a family case that
involves a claim for compensation, it is necessary to decide whether there is
a fault or not, into which category the alleged faults fall and then determine
the appropriate remedy. However, not all courts are curious about these
procedures. For example, in a case where a victim spouse proves a violation
of the duty to respect, support and assist, courts award a higher portion of the
common property. Similarly, there are cases where courts awarded a higher
portion of the common property without proving that one spouse violates
his/her obligation to cohabit or owe fidelity intentionally to hurt the other
spouse. The following four cases may be examined to substantiate the
position.

In a Weyzero Tadelech Alaro v. Ato Gulilat Tefera case, brought before
Hawassa First Instance Court, the applicant submitted that their decent
marriage of seven years was recently marred by respondent’s extramarital
affairs (bigamous marriage) and violation of his obligation to respect, assist
and support.”” Hence, she requested for divorce as well as ten thousand birr
moral compensation and a higher share of the common property since the
divorce is completely attributable to the defendant’s fault. The defendant in
his response insisted that he does not have a valid marriage with the
applicant except a short-lived irregular union. He also denied the bigamous
marriage and violation of his duty of fidelity. Finally, the court found out

%8 1d., Arts. 94(1) (b and C) cum 95 (3).

7 Id., Arts. 95.

58 [d

¥ Id., Art. 95 (3).

% Hawassa First Instance ct, File No. 00804 (Decision of 12 May, 2006 E.C).
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that the respondent concluded a valid marriage with the applicant and
bigamous marriage with another woman. Nevertheless, the court has said
nothing on the claim of the applicant that says that the respondent violated
his obligation to respect, assist and support. However, the court awarded the
applicant 3000 birr and 1/8 (roughly 12%) of the communal property of the
spouses. The respondent violated his obligation to cohabit and owe fidelity
to his wife. For this reason it can be argued that there is sufficient reason for
awarding compensation that does not exceed birr 10,000 or a higher portion
of the common property but not both. This is because the court may award a
higher portion of the property to the victim from the common property in
case a spouse who violated his obligation to cohabit or owe fidelity may
intentionally hurt the other spouse.

The second case was also entertained by the same court.®’ In this case, the
applicant alleged that she was in a marital relationship with the respondent
for over 12 years. She also stated that, as time went on, the behavior of the
respondent changed and he frequently threatened, and rampantly
disrespected and sometimes beat her. Consequently, the applicant requested
the court to award reasonable moral compensation alleging the respondent
was responsible for the breaking up of the marriage.

The respondent denied the claim that he should take the blame for the
breakup. He further illustrated that the applicant had extra-marital affair with
another man and she usually insulated him and arbitrarily abandoned her
home. The court, reviewing her inability to rebut the allegation made against
her and the evidence produced to prove her allegation, decided that the
applicant is the cause of the dissolution of the marriage and made her
responsible for the breakdown of the marriage. In addition, the court
awarded 3000 birr moral compensation for the respondent.

While rendering this decision, the court hardly mentioned any provision of
the SNNPRS Family Code for awarding such amount of compensation to the
respondent. The court neither established a nexus between the fault and the
mode of compensation nor indicated the kind of fault committed by the
applicant and how the compensation was computed.

o1 Weyzero Chalitu Huka v. Brihanu Zewige, Hawassa First Instance ct, Addis Ketema, Div, File No
01026 (Decision of 29 September 2007 E.C).
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Weyzero Fedila Shafi v. Ato Reshid Dalu is another case decided by the
Hawassa First Instance Court in which compensation was awarded for fault
which is not raised by the spouses.®” In this case, the applicant stated that the
respondent despised, disrespected and kicked her repeatedly. The applicant
further stated that the respondent was reluctant to render accounts for the
income he received despite the applicant’s frequent requests. Finally, the
applicant requested the court to make the applicant responsible for the
dissolution of the marriage and award compensation including a higher share
of the common property.

The respondent, on his part, alleged that the applicant left the house without
having adequate reason taking some of the properties they acquired during
the relationship. Moreover, the respondent argued that the claim of the
applicant is untrue and improper.

The court, from the testimony of the witnesses, concluded that the applicant
was exposed to domestic violence expressed in many ways. The court
further stated that the respondent neither denied nor rebutted the allegation
brought against him. The court drew the opinion that allegation which was
not expressly denied construed as admitted and made the respondent
responsible for the breakdown of the marriage. Consequently, the court
awarded the applicant 8500 birr moral compensation stating the failure of
the respondent to respect, assist and support the applicant while they were in
a marriage, and 54% of the common property of the spouses stating the
failure of the respondent to cohabit.

The court’s decision of making the respondent responsible for the
breakdown of the marriage due to failure to cohabit seems inappropriate and
has no factual basis. Neither the applicant nor the witness raised this
allegation. Nowhere in the decision of the court, the issue of cohabitation
was framed and analyzed either. However, the court entitled the applicant to
take 54% of the common properties following the division of the communal
property. This triggers the question of how the court gets the power to award
54% moral compensation in the absence of allegation and testimony on the

82 Weyzero Fedila Shafi v. Ato Reshid Dalu, Hawassa First Instance ct, File No 00716 (Decision of
17/05/06 E. C).
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issue of cohabitation and proof that shows the respondent fails to cohabit to
intentionally hurt the applicant.

Likewise, in another case, the court made a wrong association between the
fault and its corresponding remedy.” The case was instituted by the
applicant alleging that she concluded a customary marriage with the
respondent in 1996. The applicant further stated that the respondent started
an extramarital affair with another woman with whom he has been
cohabiting. In conclusion, the applicant requested the court to award an
appropriate moral compensation and declare dissolution of the bigamous
marriage.

The respondent argued that there was no marriage between the applicant and
the respondent except a short-lived affection. He added, in the absence of
marriage between the two, the applicant has no legitimate ground to
challenge the current marriage that the respondent concluded with his
current wife.

Following their allegation, the court allowed them to produce their
respective evidence. Based on this, the court ruled that the applicant has a
legitimate ground to challenge the current marriage, and this even might be
the driving factor to apply for divorce. Therefore, the court also declared the
dissolution of the bigamous marriage and, based on equity, awarded 5000
Birr moral compensation to the applicant. The dissolution of the bigamous
marriage strengthened the allegation that the respondent had extramarital
affair. Concluding of second marriage while being bound by previous
marriage proves the infidelity of the respondent. In such a case, there is a
possibility that the court shall redress the victim spouse by awarding a higher
share from the common property.**

% Aberash Zegeye v.Tadele Lema, HAWASSA First Instance ct, Addis Ketema, DIV, File No. 02695
(Decision of 01/06/07).

% SNNPRS Family Code, Art. 95 (3).The author of this piece needs to bring one thing to the attention of
the readers. A claim for divorce and compensation is instituted separately from the claim for liquidation
of property. It is not procedurally possible to know and quantify existence or otherwise of common
property spouses at this stage: before courts resolve the issue of divorce. The presumption seems the
spouse would have some common property to be divided unless this contested in oral argument during
assessment of compensation.
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On the other hand, the court awarded compensation for issues, which were
not raised and proved by the parties, but characterized as a fault by the
court’s own initiative.®® In the case of Ato Micheal Sujure v. Weyzero Konjit
Yantsera, the applicant alleged that he concluded marriage with the
respondent in accordance with Sidama culture and remained in the conjugal
relationship until this case was filed before this court. The applicant further
argued that the respondent failed to comply with her duty to respect, support
and provide assistance despite consistent compliance of his duties. He added
that the respondent was also in some extramarital affair and hence sought for
divorce as well as adequate moral compensation.

The respondent stressed that she had marital relationship with the applicant.
The respondent also stated that she had neither failed to fulfill her obligation
to respect, support and assist her husband nor engaged in any extramarital
affair, and that she never arbitrarily abandoned her family. She added that
the applicant kicked her out in the midnight from her premises and he started
living with another woman, which can be regarded as a bigamous
relationship.

The court examined the oral contentions and the evidence produced by both
sides. The court confirmed that the applicant is bound by a marriage
registered in Hawassa City Municipality with another woman than the
respondent. Consequently, the court declared divorce by attributing it to the
respondent’s fault. As the result, the court awarded 2000 birr moral
compensation and entitled the applicant to take 52% of the common

property.

The ruling of the court is based on the fact that some of the rights and
obligations of the parties defined by law cannot be waived by mutual
consent. However, in awarding 2000 birr, the court has not properly
analyzed whether or not the other personal obligations of the spouses have
been violated. It is to mean that awarding monetary compensation (2000
birr) without properly analyzing the occurrence of fault arising from
violation of personal obligations of the spouses can be compensated in
monetary terms. This implies that there is a conceptual confusion in

% Ato Micheal Sujure v. Weyzero Konjit Yantsera, Hawassa First Instance ct, File No. 00804 (Decision
of 12 December 2006 E.C).
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establishing a nexus between the kind of violations of personal effects of
marriage and the kinds of damages provided by the law.

2.1.3. Assessment of Compensation

It is said above that fault is associated with violation of the personal
obligation of marriage. The issue here is if one takes insulting a spouse as
violation of the obligation to respect, how much money should be awarded
to the victim spouse? Would it be different if it were made in public or at
home? At the same time, if one of the spouses fails to give necessary care
while the other spouse gets sick and if this amounts to a violation of the
obligation to support, what amount of money is given to the victim spouse?
How can a court assess the amount in these and other similar circumstances?

The other point that needs discussion is the issue of compensation in kind. It
is clear that the court may award “higher portion of common properties” to
the divorcing spouse who sustains damage because the other spouse violates
the duties to cohabitation and fidelity intentionally to hurt the other spouse.
The most difficult part of these categories of fault is that they are hard to
define. When do we say a spouse haphazardly abandoned his duty to
cohabit? What if s/he changes his/her work place for a better salary? What
constitutes infidelity? Does concluding a “pseudo marriage” for the
purposes of visa processing amount to infidelity? Would it be different if one
of the spouses permits the other spouse to do so? Equally important, what
constitutes “higher portion of common properties”? Is that to mean 50+1 or
65%? What are the parameters that can be used by courts? There are
variations in the decisions of the courts of different levels on these points
that range from awarding the smallest remedy to the largest possible amount
of compensation.®® The absence of clear and detailed guidelines on this issue
contributes to such disparities in the decisions of the courts.

Of course, the law puts a general guiding principle on compensation
assessment: the courts are to assess compensation based on the gravity of the

% That ranges 52 to 65%. See Weyzero Tadelech Alaro v. Ato Gulilat Tefera, Hawassa first instance ct,
file No. 00804 (Decision of 12 May, 2006 EC), Aberash Zegeye v. Tadele Lema, HAWASSA FIRST
Instance Ct, Addis Ketema, DIV., file No. 02695 (Decision of 1st February, 2007), Weyzero Filaha
Tsegaye vs. Ato. Abera Amentie, Gedio Zone High ct, file No. 10303 (Decision of 2nd November 2007
E.C).
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fault and equity.”’” The underlying assumption seems that the amount of
compensation that is going to be given to the victim spouse depends on the
gravity of the fault. If the fault is severe, the amount of compensation is
likely to be higher. If the fault is manifold, this proves the gravity of the fault
and increases the amount of compensation. It could even not be absurd to
argue that violation of each personal obligation of spouses should be
evaluated on its own and the amount of compensation is also assessed
independently. However, in practice, there are variations in the courts'
decisions in this regard. The following cases illustrate the disparity in the
decisions given by different courts.

In Weyzero Abebech Assefa v. Ato Mesfine Sileshi, the applicant stated the
reason to petition divorce and indicated that the respondent violated his duty
to respect, assist and support, by nagging and insulting her and he failed to
have lunch with her and even failed to share the household expenses.®® The
applicant also added that the respondent failed to render an account of his
income. She further alleged that the respondent made it clear to her that his
need to have children has been satisfied so that he does not want to continue
with her any more. Elucidating all these facts, the applicant alleged that the
statements of the respondent caused her psychological trauma and instigated
her to petition for divorce. Finally, she begged the court to pronounce
divorce upon awarding her commensurate compensation.

On the other hand, the respondent held the applicant responsible for the
divorce. He stated that the applicant nagged and threatened him every time.
As a result, he got fed up with her and wanted the action for divorce to be
pursued. The respondent, welcoming the applicant divorce petition, claimed
moral compensation alleging the applicant is the cause for the divorce as she
failed to comply with her obligation to respect, support and assist.

7 SNNPRS Family Code, Art.95 (1) (a). For that matter, unlike the Revised Family Code (RFC), the
SNNPRS Family Code clearly stipulates the existence of a nexus between the gravity of the fault and
amount of compensation. Wondowosen citing Mehari claims that Article 84 of the RFC requires the
need to prove the occurrence of fault on the part of the spouses to claim compensation. He extends his
claim and argues that though the RFC doesn't clearly classify causes of divorce into serious and non-
serious, the nature and seriousness of the cause has an effect on the division of property following
divorce. See, Wondwossen Demissie, Implementation problems of the Revised Family Code, BERCHI ,
Vol. 6,2007, p. 43).

% Hawassa First Instance CT, Addis Ketema, Div., File No. 02505 (Decision of 08 June 2006 E.C).
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The court required the litigants to adduce evidence to prove their respective
allegations. The applicant proved her allegation to the satisfaction of the
court so that the court concluded that the respondent was responsible for the
breaking up of the marriage and caused damage to the applicant. The court
further emphasized that the respondent pushed the applicant to seek the
divorce. The court, stressing all these facts, awarded the applicant one
thousand (1000) birr with equity. One can simply ask why the court awarded
1000 birr only. Is it equitable?

The marriage seemed to be under the absolute control of the respondent.
However, the facts of the case revealed the violation of multiple obligations
of the spouse which are indications of the gravity of the fault. It is possible
to argue that the applicant proved the violation of the obligation to respect
because she was insulted and nagged; obligation to support because the
respondent failed to contribute to the household expenses; the obligation to
joint management of family since he was reluctant to give the amount of his
income and so on. These acts of the respondent seem to be intentional
exclusion of the applicant from the joint management of the family. This
state of affairs resulted in constant strife and repeated disagreement between
the spouses. Each of these illustrations makes it clear that the acts of the
respondent led the applicant to petition for divorce. However, the court
failed to appreciate all these facts and circumstances and awarded a
negligible amount of 1000 birr compensation as stated above.

In fact, the court awarded higher compensation than this in another case,
which involved violation of only a single personal obligation of a spouse.”
In Weyzero Terefech Tamirat v. Ato Lukas Shanka, the applicant stated that
the behavior of the respondent has changed through time and he started
defaming her reputation - he told people that she is HIV positive while in
reality she is a heart patient.”” The applicant stated that, by doing so, the
respondent had belittled the applicant in the eyes of members of the society
and involved in compromising her reputation. As a result, the applicant was

% Dilla First Instance ct , File No 09522 (Decision of 28 September 2006 E.C).

" The applicant also revealed to the court that they made blood examination pursuant to the order of this
court, which proved both of them are HIV negative. With this fact, respondent, most of the time,
complained as if she has been living with the virus, made false accusation on fidelity and regularly
nagged her.
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forced to apply for divorce with the respondent and requested the court to
award moral compensation.

The respondent, on his part, denied the applicant’s allegation and made the
applicant responsible for the breakup of the marriage. After examining the
arguments on both sides, the court also ascertained that the respondent
defamed the applicant's good name as if she were HIV positive. Then, the
court ruled in favor of the applicant and awarded 4000 birr moral
compensation. Here in this case the court failed to explain clearly in its
judgment which obligation(s) is/are violated to award such an amount of
compensation, be it a single marital obligation or multiple obligations. The
court gave such compensation without ascertaining the occurrence and
severity of the fault and its corresponding compensation. Therefore, it can be
said that the courts are clearly going against the spirit of the law in awarding
monetary compensations.

In another instance, that is in the case of Weyzero Girum Alem v. Dr. Sitotaw
Ababa Gare, the court found no fault on the part of the respondent but the
moral compensation awarded to the respondent can be said unjustifiable.”’
The applicant described in her statement of claim that she concluded valid
marriage and had a decent relationship with the respondent for not less than
ten years.”” The applicant also admitted that the respondent was very
supportive of her in all situations all these years. However, she claimed that
his behaviour has changed following his move to change his work place. The
applicant also explained to the court that the respondent changed his place of
work for the mere reason that she underwent surgical treatment in her breast
and he became reluctant to live with her. So, the applicant requested the
court both monetary compensation and a higher share of the common
property alleging that the respondent is the cause of the breakup of the
marriage.

! Hawassa First Instance ct, file No 25632 (Decision of 21 August, 2004 E.C).

" The applicant confessed that they were loyal, listened carefully and attentively to each other and stood
up on her side in all situations: he exerted his maximum effort to help her recover from her illness while
she was sick, and he treated her politely that showed his affection and faithfulness towards applicant
until the petition is lodged to this court. The applicant further admitted that it was with the provision of
a huge amount of money by the respondent that she easily got better medical treatment abroad
(Thailand). Later, after a prolonged follow up treatment at Black Lion Hospital, the applicant fully
recovered from cancer.
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The respondent replied to all allegations made by the applicant in detail and
raised his own counterclaims.”” The court after examining both sides’ oral
litigation and the evidence produced proved that the applicant failed to
comply with her obligation to respect, assist, and support and owe fidelity to
the respondent. The court added that the applicant did this just to fulfill her
wishes rather than to cause damage to the respondent. Finally, the court
ruled out that the applicant is responsible for the breakup of the marriage and
should pay 8000 birr as moral compensation. The ruling of the court
contains conceptual confusion. On the one hand, it was proved that the
applicant violated her obligation as a spouse such as the duty to respect,
assist, support, and owe fidelity and others. On the other hand, the court
verified that the applicant did this just to fulfill her own whim rather to cause
damage to the respondent. Surprisingly, the court awarded monetary
compensation for the respondent. How could this be? If the court holds such
kind of position, it implies there is no fault committed by the applicant and
damage sustained by the respondent so that the respondent in such a case
would receive no redress. No award will be made to compensate the
respondent who does not sustain damage in the eye of the court.

In the case of Weyzero Nigist Denib v. Ato Hayimanot Tado, the court
simply awarded compensation without indicating the gravity of the fault.”
The applicant stated that the respondent insulted and beat her regularly even
while she was pregnant. In her application, the applicant required the court
to award 10,000 birr moral compensation alleging that the respondent is the
cause of divorce. The respondent was in agreement with the applicant
divorce petition, however, alleged that the applicant was the cause of divorce
and sought moral compensation. Both the applicant and the respondent
sought moral compensation. The court continued to hear their case and got
convinced that the respondent was responsible for the breakup of the
marriage and awarded 5000 birr compensation for the applicant. Here, too,

73 The respondent explained to the court that he fully carried out his personal obligations as a spouse. The
respondent also made it clear that he changed his work place and lived separately with the knowledge
and permission of the applicant. The respondent proved this to the court stating the fact that the
applicant was communicated from the head office, with which he was working, and that she consented
to the change of his work place and to live separately for three years. It is because of this he started
working at Dese branch of the organization he has been working with.

™ Weyzero Nigist Denib v. Ato Hayimanot Tado, Dilla First Instance ct, File No. 09497 (Decision of 12
February, 2006 E.C)
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the court did not mention how it assessed the amount of compensation. It is
necessary to establish the nexus between the kind of fault, its gravity and the
amount of compensation though the applicant’s case is clearly strong.

2.2 Compensation Claim Due to the Abuse of Power of Agency

Another instance where compensation claims are brought to court, under the
family law, is concerning agency power. The issue of agency power appears
in marriage and is associated with the administration of personal and
common property.” As a rule, spouses have shared and equal powers over
the administration of their communal property.’® Additionally, the consent of
the spouses is a requirement for gifts, sale or mortgage of immovable or
commercial enterprises and for the alienation of any assets of the common
property.”” The consent of the spouses is a requirement for the collection of
prices for the sale of common properties. While the spouses have joint and
several powers of administration over the communal property, the
administration of specific common properties can be assigned exclusively to
one of the spouses.” Similarly, the other spouse subject to the authorization
by the owner spouse may perform exclusively the administration of personal
property.” The delegated spouse must act in the name of the principal
spouse and within the scope of his/her power.® If a spouse who has agency
power goes beyond this mandate, s’he will be responsible for any damage
the other spouse sustains. Such spouse will be responsible in the following
situations.

The first situation is when the agent exceeds the scope of agency power in
the administration of common or personal property. Moreover, if one of the
spouses who is mandated to administer the common property or personal
property of the other spouse has performed acts which adversely affect such

75 Zekarias Keneaa, Agency Provision of the Revised Federal Family Code of Ethiopia, (Unpublished,
2006) P. 4-5

8 SNNPRS Family Code, Art. 75(1).
1d., Art. 77.
B Id., Art. 76.
" Id., Art. 70.

% Civil Code of the Empire of Ethiopia, Proclamation.No. 165/1960, NEG. GAZ. ETA, (Extraordinary
issue) 19th Year, No. 3, Addis Ababa, 5th May, 1960, Art.2211 (2), [hereinafter, Civil Code].
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spouse,®’ or if failed to collect the fruits of the common or personal property
or consumed them fraudulently, such spouse is responsible for any kind of
damage the other spouse sustains.

The second scenario is when one of the spouses acts as an agent without
having any prior authorization.® Where the spouse who has performed such
acts does not have the mandate or where such acts constitute acts of bad or
fraudulent administration of the right of the spouse making the claim, the
court may award damages to such spouse.” However, no claim for
indemnity may be made due to acts which have been performed five years
before the dissolution of the marriage.*

There is a case which involves compensation claim arising from the bad
administration of the common property but the court failed to give
compensation.® The applicant in the case of Weyzero Chalitu Huka v. Ato
Brihanu Zewige instituted the case seeking liquidation of properties
following a divorce pronouncement. The applicant submitted a
comprehensive list of common properties along with her application. The
respondent, on his part, alleged that some of the items, which are listed in the
application, are already in the possession of the applicant and she should
bring them for partition. The respondent, on his counterclaim, alleged that
the applicant mandated to administer women beauty salon, which was their
common property. The respondent alleged that the applicant performed acts
which adversely affect his interest as well as constituted acts of bad
administration while she was mandated to administer the beauty salon. The
respondent, explaining these facts, required the court to award fair
compensation alleging that he sustained damage as a result of the applicant’s
bad administration.

The court observed that the applicant had never expressly challenged her bad
administration of the women beauty salon. This amounts to an admission of
her bad administration of the women beauty salon, which is a common

81 SNNPRS Family Code, Art. 98(1).
8 1d.

8 1d., Art. 98(2).

8 1d., Art. 98.

85 Weyzero Chalitu Huka v. Ato Brihanu Zewige, Hawassa First Instance Ct, Addis Ketema div., File No.
1468 (Decision of February, 2006 E.C.).
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property of the spouses. This makes it clear that the respondent proved the
applicant’s performance that adversely affected his interest. In this scenario,
it is true that the applicant is responsible for any kind of damage the
respondent sustained. Keeping this in view, the court overlooked the
legitimate right of the respondent to get compensation and simply decided
that the women beauty salon is the common property of the spouses and
hence subject to partition. The court only entertained the division of
common property per se disregarding the relief sought by the respondent.

2.3 Compensation Claim Due to Unlawful Enrichment

The last part that deals with compensation under SNNPRS Family Code is
related to unlawful enrichment.*® The idea of unlawful enrichment arises
from the circumstances where a person derives gain from the work or
property of another without just cause.®” Therefore, a person who gets such
benefit without valid grounds is required to indemnify the person at whose
expense s/he has enriched himself.® The beneficiary of the unlawful
enrichment should compensate the victim who suffered loss unlawfully to
the extent s/he has benefited from his/her work or property of another.”
Similarly, in the case where a spouse proved that the personal property of the
other spouse or their common property has been misused at the expense of
the other spouse’s personal property, such spouse has the right to claim
compensation.”’

In one case, a personal property of a spouse has been misused at the expense
of their common property though the court dismissed the claims of the
applicant. The applicant instituted the suit to request liquidation of common
properties following a divorce pronouncement.”’ The applicant submitted a
list of common properties which includes a house and five dwelling rooms
along with rental income derived therefrom. The applicant claimed that both
the houses and dwelling rooms are communal property. The applicant

% SNNPRS Family Code, Art. 99.
¥ Civil Code, Art. 2163.

®1d.

¥ 1d.

% SNNPRS Family Code, Art. 98.

' Weyzero Abayinesh Anjelo v. Ato Balikachew Abatineh, Hawassa First Instance ct, File No 01559/05
(Decision of 22 April, 2005 E.C.).
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explained that the house was built before marriage but renewed during the
marriage, so it should be considered as common property. The rooms were
built during the marriage so that they are the common property of the
spouses. On the other hand, the respondent argued that both the house and
the rooms were made before the conclusion of the marriage with the
applicant so that they are the personal property of the respondent.

The court, criticized the inconsistencies observed in the testimonies of the
respondent’s witnesses, and ruled that the house is the personal property of
the respondent whereas the rooms are the common property of the spouses.
Although there is an actual change in the house that is affirmed by the
witnesses, the court overlooked the renewal of the house arguing that it is
inconsequential. However, it can be argued that the personal property of the
respondent was unlawfully used as the common property of the litigants. At
least, the applicant has the right to get damages since the house of the
respondent was unlawfully renovated by the common properties of the
litigants.”*

In other words, a spouse who sustains damage due to the acts of the other
spouse will be entitled to some kind of remedy proportional to the damage.
Nevertheless, a spouse who is entitled to the damages, especially spouses
who are awarded compensation in kind, should wait for the process of
liquidation of property. Now, one may raise a question: is establishing of
fault and determination of compensation come along with a pronouncement
of divorce? Moreover, is it sound to determine the amount of compensation
without having any knowledge about the common property? According to
the procedure the courts follow, establishing fault and determination of
compensation come along with a pronouncement of divorce. It can be argued
that when determining the specific percent of the property that can be
awarded to the victim spouse in the form of compensation in kind, the court
should know the quantity of the common property, the value of the
percentage they award converted to real property. This is because sometimes
even a difference of one percent may mean a lot particularly when the total

%2 The SNNPRS family code does not define what constitutes unlawful enrichment. In this case, nothing
shall affect to cross-refer the relevant provisions of the civil code that deals with unlawful enrichment.
Article 2162 of the civil code reads as follows: “Whosoever has derived a gain from the work or
property of another without just cause shall indemnify the person at whose expense he has enriched
himself to the extent to which he has benefited from his work or property.”
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value of the common property is high. Nevertheless, if the court determines
compensation before liquidation, it cannot have accurate information about
the existing common property and this may adversely affect the quality and
fairness of the decision.

3. Liquidation of Pecuniary Relation between the Spouses

Divorce does not only dissolve the legal status of spouses but also dissolves
financial issues that have existed between couples.” As the personal effects
of marriage automatically cease when the court pronounces divorce,
pecuniary effects of marriage remain an issue in court. This leads to
liquidation of property which is one of the most important components in the
divorce process. Liquidation of property focuses on issues concerning
distribution of marital assets following the divorce. In this part, a detailed
examination will be made regarding the rules that can be used to divide the
property rights of divorcing spouses and how these rules are put in practice
in courts of the study area.

Liquidation of property, in the first place, is made in accordance with the
contract of marriage if any.’* In the absence of a contract of marriage or if
the contract of marriage is invalid, the court requires the spouses to mutually
agree on the sharing of the jointly owned property. If the spouses agree on
the distribution of their communal property, liquidation of property can be
made in accordance with the agreement that could be entered into by the
spouses.” If the spouses reach an agreement to divide all their property, they
must provide a description of which spouse will receive which property.
This also applies to the property that may have already been divided. If the
spouses have already divided the property or it is only in one spouse's name,
they must still tell the court which spouse will get which property and the
value of that property. This is mainly done just to check the equitability of
the property distribution between the spouses.id’® On the other hand, if they
do not have a contract of marriage and/or fail to solve this issue amicably, it

% Wendy Mantle, The Handbook of Separation and Divorce, Routledge Publisher, London and New
York, 1996, P. 26, [hereinafter, The Handbook of Separation and Divorce]

% SNNPRS Family Code, Art. 96(1).
% SNNPRS Family Code, Art. 96(1).
% Id., Art. 101.
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will be liquidated in accordance with pertinent provisions of the SNNPRS
Family Code.”” This means that the ownership by a husband or wife of a
given property, be it a house, shares or money in a bank can be determined
by the court.” Hence, the process of liquidation of the property has a number
of phases ranging from identification of personal and common property
spouses have to partition of common property.

3.1 Identifying the Common and Personal Property

The first task of liquidation of property starts with identifying the common
and personal property of spouses. The mere fact of marriage should not
affect the rights of property owners or the right to continue acquiring
property for the use and benefit of the individual spouse. Spouses can have
the right to continue acquiring property for the use and benefit of the
individual spouse during a marriage in relation to property to which they can
show sole legal or beneficial title. In fact, the law takes presumption that all
property shall be deemed to be common property (otherwise called marital
property which the spouses earned and acquired during marriage”) even if it
is registered in the name of one of the spouses.'” Consequently, marital
property (community property), as the case may be, is divisible while the
personal property of the spouses, on the other hand, is retained by the spouse
who has the title.'"’

Therefore, spouses are expected to list out their personal and common
property along with their evidence that proves their ownership allegations.
There might be disagreement in listing personal and common property of the
spouses. One of the spouses may list out some of the property under the
common property category and the other spouse may contest this. Perhaps,
after several years of marriage, it could be even difficult to ascertain who
owned what before marriage and the separate assets brought into the

T Id., Art. 96(2).
% Wendy Mantle, The Handbook of Separation and Divorce, supra note 93, at. 26.

% Emily Doskow, Nolo’s Essential Guide to Divorce, 1* edition., Consolidated Printers, U.S.A, P., 2006,
p- 212 [hereinafter, Doskow, Nolo’s Essential Guide to Divorce]

1% SNNPRS Family Code, Art. 72(1).

1% John DeWitt Gregory, The ALI Property Division Principles: A Model of Radical Paternalism, in
Robin Fretwell Wilson (eds.), Reconceiving the Family: Critique on the American Law Institute’s
Principles of the Law of Family Dissolution, Cambridge University Press, New York., 2006, p. 166
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marriage from those acquired during the marriage.'” If there is disagreement
in the process of discovering “who owns what”, there are two considerations
that can be used to determine this: the time when and how spouses acquired
the property.'*

As a result, all property, which a spouse acquired before or at the time of
1% At the same
time, all property, which a spouse has acquired during marriage through gifts
or inheritance, also remains his or her own property.'® Moreover, those
properties the spouses make personal property by their contract of

concluding the marriage, remains his or her own property.

agreements are also personal property of such spouses.'®® Furthermore,
property acquired by onerous title during a marriage shall also remain
personal property provided that the property is approved by the court to
remain the personal property of such spouses.'"’

On the other hand, all property that has been acquired by either spouse
during the marriage, with the exceptions of gifts and inherited property, is
marital property, regardless of in whose name the property is held.'” In this
sense, the communal property includes all goods gainfully acquired by the
spouses either separately or together in the course of their marriage. These
also include the fruits or income derived from the goods they own personally
or jointly or acquired by personal effort.'” So, only either the property
which is acquired by the spouses after their marriage by succession or
donation, or the property that the spouses possess on the day of their
marriage is excluded from the communal property.''” This implies that to

192 Clarke-Stewart and Brentano, Divorce: Causes and Consequences supra note 9, at. 62.
19 SNNPR state Family Code, Art.66 to 72

"% I1d., Art. 66.

1% Id. See also Doskow, Nolo’s Essential Guide to Divorce, supra note 99, at. 214.

1% SNNPR state Family Code, Art.51(1).

"7 Id. Art.67.

1% Contrary reading of article 66 of the SNNPRS Family Code and article 72(1) of the SNNPRS Family
Code

9 1d., Art. 71(1).
"0 1d., Art. 66.
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determine which property belongs to which spouse, it is necessary to have
regard to its origin or its nature.'"'

Therefore, the courts handle "who owns what" matter upon proper
examination of the evidence produced to prove the same. However, there are
anomalies in the court's determination of certain property as personal or
common property. The following cases reveal this.

Ato Zelalem Tariku v. Sosina Zewudu is a case where the applicant claimed a
house and the income derived therefrom, to be their common property.''*
The respondent, on his part, challenged the allegation of the applicant and
alleged the house is his personal property explaining that he got the house
from his parents' through inheritance. Then, examining the testimony of the
witnesses and the evidence produced, the court confirmed that the
respondent got the house through succession and decided the house is a
personal property of the respondent. The court also decided that the income
derived from the house amounts to personal property of the respondent. The
court stated that if the house is decided to be the personal property of the
respondent, there is no reason why the income that is derived therefrom
could become common property of the spouses. This is an apparent
deviation from the law, which clearly makes all income derived from
personal efforts of the spouses and from their common or personal property
common property.'” The source of the income (be it from the personal or
common property) is irrelevant so long as the respondent derives the income
during the marriage.

On another case, entitled Weyzero Brihanie Teklemariam v. Ato Sefe

Horsa ' the court made a wrong inference and decided personal property of

""" In some states, for instance, USA, a whole body of law has developed to give courts guidance in
determining whether assets are personal (separate) or (marital common property). “Courts have come
up with three concepts: tracing, commingling, and transmutation. Tracing of assets consists of
determining the source of the asset, that is whether the asset was acquired through inheritance, gift, or
by the use of marital funds. Commingling takes place when separate funds are brought into the
marriage but are mixed with other assets so as to be untraceable. Transmutation of an asset is the
term used to describe the change in character of the property from separate to marital or from marital
to separate, usually accomplished by use, gift, or contract”(See, Sanford N. Katz, Family Law in
America, Oxford University Press, New York, , 2011, p. 88

"2 Dilla First Instance ct, File No 09036 (Decision of March, 2006 EC).
'3 SNNPRS Family Code, Art. 66.
"4 Dilla First Instance ct, file No 09901 (Decision of 29 June 2006 E.C).
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the respondent as common property. The cause of the application was a
house and vegetables from the courtyard of the house. The applicant claimed
that both the house and vegetables should be decided as the common
property of the spouses. On the other hand, the respondent, alleging the fact
that he got the house and vegetable garden as well as the vegetables in it
through donation, claimed them to be his personal property. To support his
argument, the respondent produced the contract of donation that shows he
got the house and the vegetables in the courtyard through the donation. The
court made it clear on its judgment that the registration of the donation
contract in the name of the respondent does not prove that he is the sole
owner thereof. Hence, the court decided that the house and vegetables in the
courtyard are common property of the applicant and the respondent.

The provision that governs donation demands that all property that spouses
acquire during their marriage by donation shall remain their personal
property.'"” The other way of saying this is found in another provision too
which says ‘unless otherwise stipulated in the act of donation, property
donated conjointly to the spouses shall be common property’.''® By
implication, if the donation is made expressly to one of the spouses, it
amounts to a donation made for the exclusive advantage of such a spouse.
However, the court argued that the registration of the donation contract in
the name of the respondent per se does not prove that he is the sole owner
thereof. However, it is an indication that the donation is made expressly for
the respondent. Incidentally, one can even challenge the ruling of the court
in the sense that what type of evidence is supposed to be produced to show
that the donation is made for the advantage of one of the spouses. One may
ask which law authorizes the court to dispute the written donation agreement
and accept the testimony of the witnesses who attested inconsistently.

Surprisingly, in another case, the court decided the property of a third party
as the common property of spouses for the mere reason that the respondent
has a full (complete) power of agency over a property.''’ The application
was filed seeking partition of common properties following a divorce

!5 SNNPRS Family Code, Att. 66.
"8 1d. Art.71(3).

" Weyzero Zewudinesh Bayu v. Ato Mesay Masiresha, Hawassa FIC Addis Ketema, div., file No.
02101 (Decision of 19 February 2006 EC)
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pronouncement. The applicant listed several items as communal property
and requested the court to divide the same. However, the respondent was
particularly interested in the motor vehicle and 6-gram gold. The applicant
claimed that the motor vehicle is common property whereas the respondent
argued that the motor vehicle belongs to a third party. The respondent
proved his agency power over the motor vehicle by producing a document
that shows his power of attorney registered in the public notary.

With this proof of third party's ownership right over the motor vehicle, the
court decided the motor vehicle is the common property of the spouse and
the motor vehicle should be sold and the proceeds thereof should be
apportioned between the litigants. The court stated three points for its
decision. The first is the absence of a third party intervention claiming
ownership title over the motor vehicle until the court has rendered decision.
Second, the court doubts the agency power of the respondent—the court
doubts the respondent’s extensive power over the motor that ranges from the
right to use to the right to dispose of. According to the court, such power, the
respondent has acquired over the motor reveals that the respondent seems to
have “ownership” right over the motor vehicle as the legitimate owner of a
motor vehicle does have. The court added that the scope of the power of
respondent implies that the respondent has the ownership right of the motor
vehicle rather than administering the motor vehicle through his power of
attorney. Accordingly, the court decided that the motor vehicle is the
common property of the spouses. This decision requires readers of the case
to raise the following questions. Is it illegal to give a full-fledged agency
power to a third party? Is it enough to doubt one’s power of agency by mere
fact that the agent has broader delegation? It is true that the law takes
presumption that all property acquired by the spouses during marriage
should be communal property regardless of in whose name the property is
registered. This presumption holds true in the case where either of the
spouses is unable to show that the property is acquired prior to marriage, by
a gift from a third party or belongs solely to one of them. However, in the
case at hand, the respondent shows that the motor vehicle belongs to a third
party and that is confirmed by the agency power registered by the competent
authority. Why did the court argue on the reverse? How does the court make
property that belongs to a third party common property of the spouses?
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Concerning the six grams of gold jewelry, the court decided that it is the
personal property of the applicant although it was bought during the
marriage. The court was of the opinion that the jewelry was bought solely
for the beautification of the applicant, and it was understood that it was the
personal property of the applicant.

3.2 Retaking of Personal Property

The second step, in liquidation of property process, is retaking of the
personal property.''® This means that each spouse who proves that s/he is the
sole owner of a given property has the right to retake the same in kind.
Spouses only have rights in relation to property to which they can show legal
or beneficial title. This is the assumption that the mere fact of a marriage
should not affect the rights of property owners or the right to continue
acquiring property for the use and benefit of one of the spouses. This is to
mean that each spouse has complete control over his/her personal property
during and after marriage. The logical extension of this argument is if there
is a proof as to the alienation of a personal property of one or both of the
spouses and that the price thereof has fallen in the common property, s/he
has the right to withdraw therefrom beforehand in proportion to his/ her
contribution. Once the issue of identifying which one is personal and which
is common property, retaking of personal property is not such a contentious
issue. Once this stage is carried out, the next step is a partition of common
property. This can be done after debts are discharged to the creditors if there

are any.'"”

3.3 Settling Debt(s)

The third step, in liquidation of pecuniary relation between spouses, is to
check the existence or otherwise of debt, and discharging the debts if there
are any. Hence, the spouses must disclose all debts, regardless of who will
be responsible for that. The court will determine which spouse is responsible
to pay the debt(s) and other obligation(s) after considering any agreement (if
there is any) which has been made between contracting parties. The issue is
which debt is personal debt and which is common? Common debts are those

8 SNNPRS Family Code, Art. 97.
"1 SNNPRS Family Code, Art. 100.
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debts which are incurred by the spouses individually or jointly for the
following purposes: debts incurred (a) to fulfill the livelihood of the spouses
and their children'*” or (b) in order to fulfill an obligation of maintenance to
which both the spouses or one of them is bound are common debts of the
spouses.121 Besides, those debts which are acknowledged to be common
debts of the spouses by the court at the request of either of the spouses or
creditors are also described as common debts of spouses.'*

These debts are debts incurred in the interest of the household. Hence, the
debts, which have been incurred, by both husband and wife for the common
life shall be paid out of the common property.'* In addition to that, if there
is a debt incurred by either spouse or both spouses conjointly, and such debt
is confirmed by judicial decision, or acknowledged by the spouses, such debt
shall be paid before the partition of property.'** The creditor may satisfy
these debts from the jointly held property unless the spouse who owes the
debt committed fraud, and the creditor was not acting in good faith. The
personal property of a spouse is not available to creditors of the other
spouse. However, if the jointly owned property is not enough to pay the
debts, it must be recovered from the individually owned property. Even if
the court orders one spouse to pay certain debts after divorce or legal
separation, creditors may seek payment from the other party if the party
ordered to make the payments does not have sufficient assets or files for
bankruptcy.'*

To show the practices in this regard, | want to present the case between W/ro
Chalitu Huka and Brihanu Zewige.'”® The applicant instituted the suit
seeking liquidation of properties following a divorce pronouncement. The
applicant submitted a comprehensive list of common properties along with
her application.

120 1d., Art. 80 (a).
2L 1d., Art. 80 (b).
122 14., Art. 80 (c).
' 1d., Art. 79 (b).
124 1d., Art. 100.

12 1d., Art. 79 (2).

126 Weyzero Chalitu Huka v. Brihanu Zewige, Hawassa First Instance Ct, Addis Ketema, div, File No
1468 (Decision of 12 February 2007 E.C).
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The respondent further claimed that he, with the written authorization of the
applicant, borrowed one hundred thousand Birr (100,000) fromWegagen
Bank. Moreover, when the date was due, the spouses were not in a position
to settle the debt so they again borrowed the same amount of money from an
individual named Ato Asrat Bala, which was used to settle the debt they
owed the bank. However, although they cleared their debt they had borrowed
from the bank, the later debt was not paid until the case was filed before this
court. Therefore, the respondent requested the court to decide the debt as a
common debt of the spouses and such debt to be paid before the partition of
the common properties.

The court observed that the applicant had never expressly denied the debt,
and this amounts to her acknowledgement of the debt as a common debt.
Hence, the court decided that the debt was a common debt of the spouses
and had to be discharged from the common property before partition. The
decision was in line with the law.

3.4. Partition of Common Property

Once courts have identified common properties of spouses by following
steps stated above, the remaining part is the partition of such common
property to the spouses. Therefore, property, which is itemized as common
property of the spouses, must be divided between the two following the
divorce pronouncement. In spite of this requirement, in one case, the court
ruled out the division of property after all the above stages (in liquidation of
pecuniary relation between spouses) have been completed.'*’

In this particular case, the appellant, aggrieved by the decision of the lower
court, brought the case to the High Court. The lower court, which initially
entertained the case, identified the common and personal property of the
appellant and respondent. Following the identification of the personal and
common property of the parties, the lower court empowered the respondent
to maintain and administer some of the common property. The lower court
decided that the property is not subject to division of property since it is very
useful for the upbringing of their children. The appellant lodged his appeal

127 Ato Akililu Worku v. Weyzero Fantaye Ashenafi, Gedio zone High ct, File No. 09622 (Decision of 12
June E.C).
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dissatisfied by the decision of the lower court. The appellate court reversed
the decision of the lower court arguing that division of property should not
be associated with the upbringing of their children. This decision of the
appellate court seems sound and appropriate when we see it in line with the
pertinent provision of the SNNPRS Family Code that deals with the partition
of property.

3.4.1 Partition in Kind

It is true that spouses are equal during and at the time of divorce. The logical
extension of this fact is spouses will be equally entitled to the fruit of their
marriage at the time of divorce. Similarly, common property of the spouses
should be divided equally between the spouses regardless of their
contribution to acquire the common property.'*® The issue here is as to how
this can be done. In this regard, the SNNPRS Family Code promotes an
equal and in-kind division of matrimonial assets, i.e. each asset essentially
be divided in kind and into two halves.'” The SNNPRS Family Code gives
courts an enormous discretion to allocate all the property of the spouses as
the court sees fit."** This shows that the court may award the property to one
of the spouses and a cash payment to the other spouse.'*' In this case, utmost
care shall be taken to give each spouse things which are most useful to him
and the assets which are received by each spouse are equal in value.'**
Where it is not possible to divide such common property equally, the
inequality of shares in kind shall be set off by the payment of sums of
money. Still one can question what most useful means. Is using the property
before divorce a sufficient condition to say that the property is most useful to
a spouse who has been using the property? Is it associated with the

professional background of the spouse? How can we resolve such matters if

128 Tilahun, Reflections on the Revised F amily Code of 2000, supra note 26, at. 13.1
122 SNNPRS Family Code, Arts.101 and 102(1).

13 This can be reasonably inferred from Article 102 of the family code which reads as follows." “(1) As a
rule, partition shall be made in kind in such a way that each spouse receives some property from the
common property. (2) Where it is not possible to divide such Common Property equally under Sub-
Article (1) of this Article, the inequality of shares in kind shall be set off by the payment of sums of
money.(3) The utmost care shall be taken to give each spouse things which are most useful to him.”
See Id., Art. 102.

"I SNNPRS Family Code, Arts. 102

12 Barbara Stark, International Family Law: An Introduction, Ashgate Publishing Company, USA, 2005,
p. 117
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both spouses prove that the property is most useful to both of them? Some of
these issues will be explained in the coming subsection.

3.4.2 Selling the Common Property and Divide the Proceeds
Equally

It should be noted that the court may divide the common property in kind if
such division is practical as well as there is a mechanism to set off the
inequalities. This part assumes that common property of the spouses does
not always require division in kind. Certain property may not necessarily be
divided into half practically owing to the nature of the property.'* This is to
mean if there is certain property which is difficult or impossible to be
divided and if the spouses do not agree as to who shall have that property in
his share, such property shall be sold and the proceeds thereof shall be
divided between them."** If the spouses do not agree on the condition of sale,
and, if one of them so requires, the sale shall be made by auction.'* The
important point is as to when a given property can be said to be difficult to
be divided. Is that seen from the difficulty of giving normal uses upon
division? Who should decide this — the spouses or the court? Would the mere
disagreement of the spouses make the property difficult to divide? How can
we differentiate difficult to divide and impossible to divide property? Can we
apply these expressions interchangeably? This is the main point of
contention among legal practitioners.

In Weyzero Etenesh Kasa v. Ato Wolidie Fenta’s case, the court tried to
answer some of the above questions."*® The appellant lodged his appeal to
the appellate court pursuant to his dissatisfaction with the decision of the
lower court concerning the division of the house that had been decided to be
the common property of litigants. The lower court, in its decision, rendered
that the market value of the house, which is a subject of the appeal, should
be estimated again and the respondent can maintain the house if she is
capable to pay half of the estimated value of the house. The appellant
expressed that the respondent, driven by bad motives, pressed the expert who

133 Id

B4 1d., Art. 103(1).

%5 1d., Art. 103(2).

1% Gedio zone High ct, File No. 09019 (Decision of 15September 2006 E.C).
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was in charge of valuing the house to underestimate the value of the house.
The appellant also argued that if the current estimated value of the house is
believed to be proper, the appellant could pay half of the value of the house
and maintain it for him. He further argued that if he is obliged to accept the
current underestimated value of the house as the market value of the house
and compelled to take half of the value of the house, it amounts to violating
his right to equality after marriage. The respondent, on her part argued, that
it is the appellant who pressed the house to be sold and price to be allocated
between the two. The respondent added that it was proved by the lower court
that the house does not give its normal uses if it is divided in kind and
requested the appellate court to reaffirm the decision of the lower court.

The appellate court identified the contentions of the spouses. The appellate
court explained that the family law provides three mechanisms of how to
partition common property that can take place in a sequential order. The first
one is to divide the property by the agreements of the parties. In the absence
of agreements, the property should be partitioned in kind. If the property is
impossible to divide in kind and the parties are not able to divide property
through an agreement, it should be sold by auction."’ After making such an
extensive explanation, the appellate court believed that the house could not
give its normal use if it is divided in kind. With this conclusion, the court
decided that the house is impossible to be divided in kind. At the same time,
the court made clear that the spouses failed to reach an agreement on who
can take the house and set off inequality of shares in kind. Up to this
assertion, the appellate court revised the decision of the lower court (that
made the respondent maintain the house if she was capable to pay half of the
estimated value of the house) and decided the house to be sold by auction
and the proceeds thereof should be divided to the parties. This decision was
in line with the stipulations of the law.

Conclusion

Marriage, an essential way to form a family, is established with a belief that
the relationship will last a lifetime. Despite this fact, several marriages end

57 In this regard, Wonwossen has said the following "the court should decide by itself, in consultation
with experts if necessary, whether the property is divisible or not instead of leaving this question to the
parties." See Wondwossen, supra note 67, at. 40.
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in divorce. The legal process of divorce involves filing for divorce and
making financial arrangements whether it is fault based or not. The RFC and
SNNPS Family Code, which incorporate no-fault divorce, do not require a
spouse who seeks divorce to prove the occurrence of a fault and to whom the
fault is attributed. The family laws (both the RFC and the regional states)
state that mentioning the reasons for divorce is optional and give the
discretion for the spouses. Though mentioning the occurrence of fault is not
a compulsory requirement, it will be considered in the case where courts
entertain divorce application that involves compensation claim under the
SNNP regional family code.

When courts entertain a divorce petition, which involves compensation
claim, they must decide a type of fault that is involved in the case. This is
because the kind of compensation is deeply intertwined with the kind of
fault. However, there are cases which are decided by the court without such
considerations. Numerous examples of this kind are to be found in different
courts’ judgment, for example, in the case where a victim spouse proves a
violation of the duty to respect, support and assist which should be redressed
by monetary compensation but the court awards compensation in kind. At
the same time, there are dissimilarities on various levels of courts’ decisions
in determining the extent of damage the claimant sustains and its
corresponding compensation. This variation ranges from awarding the
smallest remedy to the extent of giving the maximum amount of
compensation for similar damage. The absence of clear detailed guidelines
on this issue that can be used by courts is the main reason for such
variations.

Such variations also exist in the liquidation process. In one case, the court
considered the income obtained during the marriage as personal property
although the law considers such kind of income as common property. In
another case, the court decided property which was given to one of the
spouses by donation as the common property of the spouses. In another case,
the respondent proved that the property belongs to a third party and such was
confirmed by the agency power registered with the competent organ but the
court decided such property was the common property of the spouses. Still in
another case, the court pended the division of common property arguing that
such property was very useful for the upbringing of their children. The
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appellate court reversed the decision of the lower court arguing that division
of property should not be associated with the upbringing of their children.
The author of this article argues that the inconsistencies observed in the
courts would be corrected through two mechanisms. The first one is through
intensive on job training. The main aim of the training is to enhance the
overall knowledge, attitude, and experiences of the judges so as to ensure the
full implementation of the family code. The second one is enacting detailed
regulations that give directions on how the courts should assess
compensation following dissolution of marriage. This would help to ensure
consistency and predictability in divorce, compensation assessment and
liquidation of property decisions.
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Abstract

The duty to notify planned measures is one of the obligations imposed upon
riparian states planning to perform activities that may have a significant
adverse effect upon other watercourse states. Although the duty is found in
the UN Watercourse Convention and other watercourse agreements, there
is no consensus as to the details of this rule and its status under
international watercourse law. Among the main points of contention are
whether this obligation is a customary international law obligation and
whether its non-observance would lead to the strict liability of the state
concerned. Taking into account the divergent approaches of articulation of
this duty under the UN Watercourse Convention and the Cooperative
Framework Agreement over the Nile, there exist disagreements as to the
contents of this duty. This has its own impact on the proper implementation
of this duty by watercourse states. In this article the writer will mainly
investigate the essence and normative basis of the duty to inform planned
measures as enshrined under these instruments. The writer will mainly
employ a doctrinal analysis in addressing the abovementioned issues and
bases the scrutiny on the relevant sources of international law.

Keywords: Nile River Basin, UN Watercourse Convention, the duty to
notify planned measures, Cooperative Framework Agreement
(CFA)

Introduction

The uses of international watercourses are mainly classified into navigational
and non-navigational uses. The navigational uses of international
watercourses are very common in the periods where international
watercourses are the major ways of transportation. Since the time when
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humankind massively used the international watercourse for systematic large
scale irrigation and hydroelectric generation, the non-navigational purpose of
these international watercourses become an issue that needs the states’
regulation.' Though there are different efforts to codify a law concerning the
non-navigational uses of international watercourses, the most successful one
is the attempt made by the International Law Commission (ILC). The ILC
work was adopted by the United Nations General Assembly in 1997. This
draft convention on the non-navigational uses of international watercourses
came into force on 17 August, 2014 in accordance with Article 36(1) of the
same.’

According to the 1997 UN Watercourse Convention, each riparian state of
an international watercourse has the responsibility of exchanging on a
regular basis readily available data and information on the condition of the
watercourse.” The exchange of data and information regarding the state of
the watercourse includes both current and future planned uses along the
international watercourse.* This duty of states to notify planned measures is
one of the procedural obligations’of the riparian states provided under the
1997 UN Watercourses Convention. The inclusion of the obligation to
provide prior notification of planned measures under the UN Watercourse
Convention indicates that the international community rejects a state’s
unfettered discretion to do as it alone wishes with the portion of an
international watercourse within its territory.® According to the UN

! Ibrahim Kaya, Equitable Utilization: The Law of Non-navigational Uses of International Watercourses,
Ashagate Publishing limited, 2003, pp, 1-2

? https://treaties.un.org/pages/viewdetails.aspx?src=ind&mtdsg_no=xxvii-12&chapter=27&lang=en last
visited 4/4/2019. As of April 2019, the convention has been ratified by 36 states. It is important to note
that there is no any state from the Nile basin countries which neither ratified nor signed this convention.

* The UN Convention on the Law of the Non-navigational Uses of International Watercourses, adopted by
the
General Assembly of the United Nations by resolution 51/229, in its Fifty-first Session, on 21 May
1997, come in
to force, August 2014, Look Article 9(1).

4 Muhammad Mizanur Rahaman, Principles of Transboundary Water Resources Management and Ganges
Treaties: An Analysis, Water Resources Development, Vol. 25, No. 1, 159-173, March 2009, p.162

® There is a classification of obligation on watercourse states in to substantive obligation and procedural
obligation. This can be inferred from the classification made by Stephen C. McCafftrey, in his book
entitled “The law of international watercourses”, 2™ ed, Oxford University press, 2007.

¢ Stephen McCaffrey , The UN Convention on the Law of the Non-Navigational Uses of International
Watercourses: Prospects and Pitfalls, in Sa/man M.A.Salman and Laurence Boisson de Chazourn
(editors) International Watercourses Enhancing cooperation and Managing Conflicts, Proceeding of
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Watercourse Convention, the notification shall be accompanied by available
technical data and information, including the results of any environmental
impact assessment.’

Some authors note that the duty to notify planned measures is a generally
accepted practice. According to this practice a watercourse state potentially
affected by planned activities of a co-riparian has the right to be promptly
notified of such activities before it is implemented.® Nevertheless, there is no
consensus and clarity to what extent the duty is considered as a generally
accepted practice that is binding on riparian states under international
watercourses law. Especially in the absence of an inclusive legal framework
governing the utilization, management, and conservation of transboundary
watercourses, tension and confrontation between riparian states over the
normative content of the duty to notify planned measures are likely to
occur.’

Because of this fact it is possible to look at the diverse construction of this
duty in different international watercourse agreements. Moreover, it is also
worth looking at the divergent views of authors regarding its status under
international watercourse law. While some authors argue that the duty to
notify planned measures is a binding customary obligation for the riparian
state,'’ others contend that it is not a strict substantive legal obligation."'

the world bank seminar, World Bank Technical Paper No. 414 , The World Bank Washington, first
published in 1998 D.C. P.23.

7 Supra note 3, UN watercourse convention, Article 9(1) second paragraph.

8 Dr Attila Tanzi, Chairman, Legal Board, UNECE Water Convention, commentary on“Planned
Measures” Under International Water Law, available at;
<https://www.unece.org/.../water/.../Tanzi_planned_measures Eng.pdf> last visited July 5, 2017.p.10
Szekely, Alberto, “General Principles” and “Planned Measures” Provisions in the International Law
Commission Draft Articles on the Non-Navigational Uses of International Watercourses: A Mexican
Point of View" (1991). The Law of International Watercourses: The United Nations International Law
Commission's Draft Rules on the Non-Navigational Uses of International Watercourses (October 18).
P.17 it can be reached at:
http://scholar.law.colorado.edu/law-of-international-watercourses-united-nations-international-law-
commission/6

® Abiy Chelkeba, Notification and Consultation of Projects in Transboundary Water Resources:

Confidence Building rather than Legal Obligation in the Context of GERD, Mizan Law Review, Vol. 11,
No.1, September 2017, p. 125.

' The following statements are quoted from different sources to support this position. The duty to
cooperate and notify other riparian states about planned measures for shared watercourses and... were
among the cornerstone articles of customary law. See Reaz Rahman, ‘The law of the non-navigational
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According to the latter, the duty to notify is rather a procedural requirement
that forms an integrated part of the due diligence obligation imposed upon
states performing developmental activities in their domestic undertakings
over an international watercourse. Such disputed issues as the specific
content and scope of the duty to notify planned measures as well as its
normative content under the UN Watercourse Convention and the
agreements within the Nile basin'? will be the focus of this article.

Following this introduction, the first section of this article will talk about
general remarks on the development of international watercourse law and the
basic principles. The second section discusses the development of the duty to
notify planned measures under international law. While the third section
discusses the content, scope and essence of the duty to notify planned
measures under the 1997 UN Watercourse Convention, the forth section will
assess the duty to notify planned measures under the agreement over the
Nile, especially on the Cooperative Framework Agreement over the Nile
(CFA). The last two sections discuss the status of the duty to notify planned
measures under international law and concluding remarks respectively.

1. International Watercourse Law and the Basic Principles

The development of international water law is inseparable from the
development of international law in general. Such fundamental principles
and basic concepts like the sovereign equality of states, non-interference in
matters of exclusive national jurisdiction, responsibility for the breach of

uses of international watercourses: dilemma for lower riparian, 1995-1996, Vol. 19, Fordham
International Law Journal, PP.9-10. The obligation of the co-riparian states to inform and notify each
other prior to implementing or taking any action has become a recognized rule of customary
international law. See ibid Abiy Chelkeba, p.128. During the negotiation of the UN watercourse
convention the prior notification was not controversial, the general acceptance of the preposition that
states have a duty to provide prior notification of planned projects that may adverse impact on co-
riparian....required by customary international law. Stephen McCaffrey, The Law of International
Watercourses,2™ edition, Oxford University Press, first published in 2007, P. 473.

! Jutta Brunnée, ESIL Reflection: Procedure and Substance in International Environmental Law:
Confused at a Higher Level? Vol 5, Issue 6 available at at:-http:/esil-sedi.eu/?p=1344 last visited
23/11/2018.

"2 The total area of the Nile basin represents 10.3% of the area of the African continent and spreads over
eleven countries. Nile River, with an estimated length of over 6800 km, is the longest river flowing
from south to north over. It is fed by two main river systems: the White Nile, with its sources on the
Equatorial Lake Plateau (Burundi, Rwanda, Tanzania, Kenya, Zaire and Uganda), and the Blue Nile,
with its sources in the Ethiopian highlands. It can be reached
at: http://www.fao.org/3/W4347E/w4347e0k.htm last visited 5/04/2019
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state’s international obligations, and peaceful settlement of international
disputes equally apply to international watercourse law."> At the same time,
this independent branch of international law has developed its own
principles and norms specifically tailored to regulate states’ conduct in a
rather distinct field, i.e. in the utilization of transboundary water resources.

International Watercourse Law has developed as part of the evolution of
human social organization and the intensification of use by human society of
fresh water.'* The importance of water in international relations and the need
for cooperation in developing as well as protecting international rivers has
resulted in the development of a treaty regime regulating the non-
navigational uses of international watercourses. "

Despite the attempt by the international community to agree on a
comprehensive convention to manage transboundary water resources, there
are still some basic rules and principles that are commonly cited to regulate
the non-navigational uses of international watercourses. Among these basic
rules the equitable utilization principle and the obligation not to cause
significant harm can be mentioned.'® While the principle of equitable
utilization evolved from early inter-state practice involving watercourses, the
duty not to cause significant harm rule originated as a general principle of
law in inter-state relation.'” Taking into consideration the due diligence
nature of the obligation one may say that the duty to inform planned
measures is an additional extension of the duty not to cause significant harm
rule.

"% Sergei Vinogradov, and et al., Transforming Potential Conflict into Cooperation Potential: The Role of
International Water Law, (2003) University of Dundee, UK, UNESCO, working paper
<http://unesdoc.unesco.org/images/0013/001332/133258e.pdf >, p 12. Last visited 14/09/2018

' Supra note 10, Stephen McCaffrey, p. 58.

'S David J. Lazerwitz, The Flow of International Water Law: The International Law Commission's Law of
the Non-Navigational Uses of International Watercourses, Indiana Journal of Global Legal Studies:
Vol. 1: Iss.1, 1993, P.248

"®Kai Wegerich & Oliver Olsson (2010) Late developers and the inequity of “equitable utilization” and
the harm of “do no harm”, Water International, Vol 35, No.6, 707-717, available at at
https://www.tandfonline.com/doi/full/10.1080/02508060.2010.533345?scroll=top&need Access=true

YPatricia K. Wouters, An Assessment of Recent Developments in International Watercourse Law through
the Prism of the Substantive Rules Governing Use Allocation, Natural Resources Journal, Vol. 36, No.
2, River Basins (Spring 1996), P.419
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The basic rule of equitable and reasonable utilization entitles watercourse
states the right to use waters of the transboundary watercourse located in the
territory of the state with a correlative duty to ensure comparable rights
enjoyed by all basin states.'® However, the obligation not to cause significant
harm calls for watercourse states to take all appropriate measures to prevent
causing significant harm to other watercourse states. The obligation “not to
cause significant harm” is basically linked to concerns about trans-boundary
pollution affecting water quality.' Like that of the rule of equitable and
reasonable utilization, there is a general agreement that the principle of the
duty not to cause significant harm has already achieved the status of
customary international law.?” These rules are widely accepted as the basic
principles that serve as the foundations of the law of international
watercourses and the UN Watercourse Convention.*'

Agreement, on which of the two rules (equitable and reasonable utilization
or the obligation not to cause harm) takes priority over the other, has proved
quite difficult to attain and the issue has preoccupied the work of ILC
throughout its 23 years of work on the convention. Each rapporteur dealt
with the issue in a different way, with some equating the two principles and
others subordinating one principle to the other.”” Taking into account the

'8 Supra note 13, Sergei Vinogradov, p.12 equitable and reasonable utilization principle is one of the basic
international Customary laws international watercourse law.

! Albert E. Utton, Which Rule should prevail in international dispute: That of reasonableness or that of
No harm? Natural resource Journal, Vol 36, 1996, P.639

% Scholars like McCaffrey and Caflisch have concurred that this principle is firmly grounded in
customary international law and is a general principle of international law. See generally Mohammed S.
Helal, Sharing Blue Gold: The 1997 UN Convention on the Law of the Non-Navigational Uses of
International Watercourses Ten Years On, Colo. J. Int'l Environmental. Law.& Pol'y, Vol. 18:2, 2007,
p.356.

21 User’s Guide Fact Sheet Series: Number 5, No Significant Harm Rule, available at;
http://www.unwatercoursesconvention.org/documents/UNWC-Fact-Sheet-5-No-Significant-Harm-
Rule, last visited 13/12/2018.

22 For example, Special Rapporteur Rosenstock, in his first report in 1993, reversed precedent in favor of
the principle of equitable utilization. However, in the 1988 40™ session it is stated that “[a] watercourse
State's right to utilize an international watercourse [system] in an equitable and reasonable manner has
its limit in the duty of that State not to cause appreciable harm to other watercourse States. In other
words—prima facie, at least—utilization of an international watercourse [system] is not equitable if it
causes other watercourse States appreciable harm. Thus a watercourse State may not justify a use that
causes appreciable harm to another watercourse State on the ground that the use is ‘equitable’, in the
absence of agreement between the watercourse States concerned. See Report of the International Law
Commission on the work of its fortieth session, 9 May-29 July 1988, Official Records of the General
Assembly, Forty-third session, Supplement No.10,p.36.This clearly shows that there seems to have
been some sort of priority given to the duty to cause appreciable harm to other watercourse States.
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respective advantages riparian states derived from these principles, they
differ in terms of their preference for these core principles. Ethiopia, for
example, believes that a Nile agreement should be based on the principle of
equitable utilization and that the “no significant harm” principle should only
operate when a state has exceeded its equitable or reasonable use.”
Believing that this principle gives better right, most of the time lower
riparian states prefer the no significant harm rule over that of the principle of
equitable utilization.** On the other hand, upper riparians favor the equitable
utilization principle because it provides more scope for states to utilize their
share of the watercourse.”

Like the two core principles of international watercourse law, there are also
other rules that developed in recent decades to regulate the conduct of
watercourse states. Among these rules the duty to notify planned measures
may be mentioned.

2. The Duty to Notify Planned Measures under International
Watercourse Law

The very aim of the duty to notify planned measures is to provide early
warning of potentially adverse changes in shared international watercourses.
This will allow the states concerned the opportunity to make the necessary
adjustrnents.26 From the outset, the duty seems to contradict with the old and
well-developed international law principle called state sovereignty, which
entitles states to conduct their domestic affairs without interference by other
states or external actors. However, the sovereignty of states is not absolute
and is increasingly subject to limitations based on certain fundamental
concerns and principles. This includes human rights protection,

2 Country paper, Ethiopia, Water Resources Management of the Nile Basin: Basis for Cooperation 9-
10(Feb.24-27, 1997) (unpublished paper prepared for the Fifth Nile 2002 Conference, on file with Geo,
International Environmental Law Rev.).

 Salman M.A. Salman (2013) The Nile Basin Cooperative Framework Agreement: a peacefully
unfolding African spring?, Water International, Vol 38: no 1, 17-29, P. 22.

= Ibid.

%6 Stephen C. McCaffrey, The Law of International Watercourses: Some Recent Developments and
Unanswered Questions, Denver Journal of International law and policy Vol,17 No. 3, 1989, P.511 The
core of this procedural underpinnings is to encourage the transparency of a proposed project and to
ensure that it is for maximizing the benefits with no significant adverse effects to the other watercourse
states. Look Trilochan Upreti, International Watercourses Law and Its Application in South Asia,
Pairavi Prakashan,2006 Pp.121-122.
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environmental considerations, and the need to peaceful coexistence between
states.”” There are instances in which state sovereignty may not be claimed
by the harming state where the activities over shared resources do have
transboundary effect on other states.”® Imposing a duty on states to notify
planned measures in cases, where a planned activity has significant adverse
effects upon other watercourse states, can also be cited as one development
of limitation on state sovereignty. Therefore, it can be said that the state
concerned needs to observe this obligation in its relation with other
watercourse states.

There are authors who note that the development of the duty to notify
planned measures is traced back mainly to international environmental
cases.” In fact, it is possible to examine what some old watercourse
utilization treaties include in this duty.*® The roots of this procedural duty of
the state can even be traced back to international case laws.*'

Taking into account the very nature of the general rules of cooperation,”
there are views that state the duty to notify planned measures is understood
as a specific application of the general principle of cooperation between
states.”> This principle, which declares that states have an obligation to

%7 For example issues related to human rights and racial oppression do not now fall within the closed
category of domestic jurisdiction. It was stated on behalf of the European Community, for example,
that the ‘protection of human rights and fundamental freedoms can in no way be considered an
interference in a state’s internal affairs’. Reference was also made to ‘the moral right to intervene
whenever human rights are violated’. See Show, Malcolm N., International Law, 6" edition,
Cambridge University Press, Cambridge, 2008, p.213. See also M. Reisman, ‘Sovereignty and Human
Rights in Contemporary International Law’, 84 AJIL, 1990, p. 866.

8 The sovereignty of the contracting States over the waters of successive rivers which flow on their
territories is not absolute, but is made subject to modifications arrived at between the two parties. Look
Lake Lanoux Arbitration (France V. Spain) (1957) Arbitral Tribunal. November 16, 1957, P.12,
available at at http://www?2.ecolex.org/server2.php/libcat/docs/.../Full/En/COU-143747E.pd... last
visited 06/07/2017.

¥ Elli Louka, International Environmental Law Fairness, Effectiveness, and World Order, Cambridge
University Press, First published in 2006, P.123

3% The multilateral convention relating to the development of hydraulic power affecting more than one
state, which was signed at Geneva, 9 December 1923, and Art 7, Paragraph 2 of the Indus Water
Treaty of 1960. Look Dante A. Caponera, National and International Water Law and Administration
selected writings, International and National water law and policy series, Kluwer law international,
2003, p.212.

31 Supra note 15, David J. Lazerwitz, Pp. 263-264

32 Yearbook of the International Law Commission 1987 Summary records of the meetings of the thirty-
ninth session 4 May-17 July 1987, Vol. 1, P.71, Para.13.

33 Supra note 10, Stephen McCaffrey, P. 472.
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cooperate in the interests of avoiding harm to another state, was clearly
articulated in the Lake Lanoux Arbitration.”*One may say among the
different means of avoiding harm to other states of international
watercourses, notifying new planned activities within the shared watercourse
can be mentioned.

The Arbitral Tribunal, in its decision of November 16/1957, stated that:

“[S]tates are today perfectly conscious of the importance of the conflicting
interests brought into play by the industrial use of international rivers, and
of the necessity to reconcile them by mutual concessions. The only way to
arrive at such compromises of interests is to conclude agreements on an
increasingly comprehensive basis ... There would thus appear to be an
obligation to accept in good faith all communications and contracts which
could, by a broad comparison of interests and by reciprocal good will,
provide States with the best conditions for concluding agreements....”

From this case, one can understand that the broad statement of agreement on
an increasing comprehensive basis with reciprocal good will possibly
incorporates the obligation to cooperate. One way of enforcing this general
obligation as stated above may be to include the exchange of information
and consultation among riparian states on the possible effects of planned
measures. Elli Louka noted that the tribunal in this case concluded that
France had the duty to notify and consult with Spain with regard to work
planned on Lake Lanoux.*® It is also stated in the findings of the Tribunal
that the conflicting interests that arose due to the industrial use of
international rivers must be reconciled by mutual concessions embodied in
comprehensive agreements.”’ This means states have a duty to make
arrangements and modalities that possibly avoid confrontation.

34 The Lake Lanoux dispute arose from the French Government’s decision to permit Electricité de France
to develop a hydroelectric project that diverted water from Lake Lanoux into the Ariége River. Spain
opposed the French project, which initially provided for no return of water to the Carol River and
offered only monetary compensation by France. The French offer to modify the project by returning to
the Carol the same amount of water that it extracted for the reservoir, was also rejected by Spain. It can
be reached at: https://www.internationalwaterlaw.org/cases/othertribunals.html Last visited 05/04/2019

3 Supra note 15, David J. Lazerwitz, p. 264.

36 The Lake Lanoux case has been heralded as establishing the principle of prior consultation with another
state before undertaking a project that has transboundary effects. See Supra note 29, Elli Louka, P.123,
PP,41-42

37 Supra note 28, Lake Lanoux Arbitration , P. 15.
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A state wishing to undertake a project that will possibly affect an
international watercourse cannot decide whether another state's interests will
be affected; the other state is the sole judge of that and has the right to get
information on the proposals. In order to enable the state to come up with a
conscious decision, consultations and negotiations between the two states
must be genuine, must comply with the rules of good faith, and must not be
mere formalities.”® However, this does not mean the state that is notified of
its planned measures cannot advance its project until it gets the consent of
the other watercourse states. Subjecting a state’s right to use its watercourses
to the completion of a prior agreement with another state would give the
other state essentially “a right to veto”. This will paralyze the exercise of
territorial competence of one state at the discretion of another state.™

Under the International Law Association Helsinki Rules on the uses of the
waters of international rivers, we may find a provision relevant to the duty of
the state to notify planned measures. It is provided under Article XXIX (2)
of the Helsinki Rules which states, “A State, regardless of its location in a
drainage basin, should in particular furnish to any other basin State, the
interests of which may be substantially affected, notice of any proposed
construction or installation which would alter the regime of the basin in a
way which might give rise to a dispute...and the notice should include such
essential facts as will permit the recipient to make an assessment of the
probable effect of the proposed alteration.” ** From the provisions of
Helsinki rules, it is possible to look at the inclusion of the obligation to
notify planned activities by riparian states to other riparian states. What is
interesting in this provision is the duty is imposed upon the watercourse
states irrespective of the location of the state as upper or lower riparian.
However, mostly the lower riparian states note that because of their location
in the basin, they believed that this obligation is primarily imposed only on

38 Ibid., pp 15-16.

% Lake Lanoux Arbitration, (France v. Spain), Nov. 16. 1957, 12 UN Reports of International Arbitral
Awards 281 (1957). Para. 11, as noted by supra note 29 Elli Louka, p. 42.

" The Helsinki Rules on the Uses of the Waters of International Rivers, Adopted by the International Law
Association, held at Helsinki in August 1966, Article XXIX.
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the upper riparian states of the water basin, noting that harm is traveling to
the downstream of the watercourse. "'

The other international instrument is the 1992 Rio Declaration on
Environment and Development.** Though this declaration is not specifically
concerned about watercourse utilization, as the declaration contains
statements on the notification of transboundary environmental impacts of the
states’ conduct, it has some implications and relevance to the utilization of
watercourses. The declaration frames the principle in the following terms:
“States shall provide prior and timely notification and relevant information
to potentially affected states on activities that may have a significant adverse
transboundary environmental effect and shall consult with those states at an
early stage and in good faith”.* Though the document deals with general
environmental law matters, this provision is particularly significant because
it had proved impossible to include a similar principle in the Stockholm
Declaration on the Human Environment twenty years before the Rio
Declaration, owing chiefly to the objections of Brazil,* which was
embroiled in a dispute about prior notification with Argentina concerning the
Itapiia dam project on the Parand River.* The reason why Brazil objects to

“!'n this regard it is stated that ‘... downstream riparians require that they be notified of any activity
upstream to ensure that such activity would not harm their interests. Most downstream riparians believe
that this is a unilateral requirement and does not apply to upstream riparians. Look Salman M.A.
Salman, ‘Downstream riparians can also harm upstream riparians: the concept of foreclosure of future
uses’, July 2010, Vol. 35, No. 4, Water International, p.351.

42 Rio Declaration on Environment and Development, Rio de Janeiro, Brazil, 14 June 1992.
* Ibid, Principlel9.

4 The draft Stockholm declaration on the Human Environment incorporate a principle which states that:-
“the right and duty to consult each other if there are reason to believe that any planned activity may
cause serious harm to the Environment in general or infringe up on the Environmental right of other
states.” Some states like the US and Canada come up with detailed issues that should be undertaken by
this principle. Some other states notes that this already stated under the UN Charter therefore there is no
need to incorporate with this declaration as it is redundant. A group of African states requested for
making a bit strong obligation on state parties. Some other states note that the declaration is somewhat
inspirational document therefore we should not incorporate such obligation in this document. Latter
Brazil come to exist as the main opponent of this principle within the Stockholm Declaration and notes
that the adoption of this principle might be used as obstacle in the path of development. This is
accepted by the general assembly drafted as what is presently existed in Art 21 and 22 of the
Declaration.

Supra note 5, Stephen C. McCaffrey, p. 472. The dispute arose in the early 1970s between Brazil and
Argentina over plans by Brazil and Paraguay to construct one of the world’s largest dams across the
Parana River at [rapua. Argentina was concerned that this project will have adverse impact on a dam it
planned to construct. Argentina also maintained that Brazil had an obligation under international law to
inform it of the technical details of the /fapuia project and to consult with it so that Brazil might take
Argentina’s concerns into account. First Brazil vigorously denied the existence of such obligation of
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this principle is because of her fear that the principle might be used as
obstacle in the path of development of the state. This general rule of
international environmental law has its own importance for the specific
regime of international watercourse law.

There are also bilateral as well as multilateral international watercourse
treaties that incorporate the duty to inform planned measures.*® The
following treaties such as the Ganges River basin, i.e. the 1996 Mahakali
Treaty between Nepal and India and the 1996 Ganges Treaty between India
and Bangladesh’; the 1995 SADC Protocol on Shared Watercourse Systems
(Articles 2[9], 2[10]); Article 22 of the 2002 Sava River Basin Agreement;
the 1995 Mekong Agreement (Articles 5, 10, 11, 24), are bilateral treaties,
just to mention a few.” The Mekong River Commission, Preliminary
Procedures for Notification, Prior Consultation and Agreement, 12
November 2002, which state how to receive prior notice of proposed
projects and measures likely to have a significant cross-border impact can
also be mentioned. The Senegal River Water Charter was concluded by
Mali, Mauritania and Senegal in May 2002 and later on Guinea became a
party in 2006. Article 4 of the Charter enumerates a number of principles for
the proper allocation of the water resources of the Senegal River. Among
these principles is “the obligation of each riparian state to inform other
riparian states before engaging in any activity or project likely to have an
impact on water availability, and/or the possibility to implement future
projects” may be mentioned.*’

However, there are also instances where riparian states objected to the rule
of prior notification of planned measures. For example, the existence of such
a duty was disputed in 1979 when an agreement concluded by Argentina,
Brazil, and Paraguay on the coordination of separate water development

prior notification and consultation; however in 29 September 1972 they come in to agreement and able
to resolve this dispute in an amicable fashion by incorporating provision that deal with exchange of
hydrological information.

¢ Salman M. A. Salman, The World Bank Policy for Projects on International Waterways An Historical
and Legal Analysis, the World Bank Washington DC, Law, Justice and development series, Martinus
Nijhoff Publishers, 2009, P. 105.

47 Article IV-VII of the Ganges Treaty (1996), Articles 6, 9 of Mahakali Treaty (1996) includes provision
regarding Notification, consultation and negotiation. See supra note 5, p.170.

8 Ibid., p. 61.
¥ Supra note 41, Salman M.A. Salman, P. 353.
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projects planned on bi-lateral bases by these three states on the Parana River,
which ended a bitter dispute between Argentina and Brazil over prior
notification. Argentina was of the opinion that Brazil had an obligation to
provide prior notification and technical details regarding the bi-lateral
Brazilian/Paraguayan ltaipu project and to consult with Argentina because of
concerns the project would adversely affect a dam it planned to construct
with Paraguay further downstream on the Parana. In the end, these states
came to agreement in 1979, which included these two obligations.*

Part three of the 1997 UN Watercourse Convention, which came into force
in August 2014 after the 35" state”' ratified the document, is centered on the
obligation set out in Part III of the convention (Articles 11-19) for
watercourse states to exchange information and consult with each other on
the possible effects of planned measures on the condition of an international
watercourse. The inclusion of provisions on information concerning planned
measures is contained in some bilateral’> and multilateral agreements> on
international watercourses and is also addressed in decisions of the ICJ>* as
well as different arbitral court decisions.” However, it is important to state
that the details of this obligation differ from one treaty to the other.

%0 Kerstin Mechlem, water as a vehicle for inter-state cooperation: a legal perspective, FAO Development
Law Service, August 2003, P 17. http://www.fao.org/Legal/pub-e.htm, last visited 18 September 2016.

5! The 35™ state to accede the convention is Vietnam. The state accedes to the convention in 19 May,
2014 and the Convention entered into force on 17 August 2014, 90 days after that 35" ratification was
deposited.

52 The bilateral treaties of the Ganges River basin i.e. the 1996 Mahakali Treaty between Nepal and India.

%3 For Zambezi Watercourse states the “duty to notify’ is a legally binding international treaty obligation
set out in Art.16 of the Agreement establishing the Zambezi Watercourse Commission (ZAMCOM
Agreement) as well as Art.4 of the Revised SADC Protocol on Shared Watercourses. Look Zambezi
Watercourse Commission, ZAMCOM Procedures for Notification of Planned Measures, p.5, available
at at http://www.zambezicommission.org/sites/default/files/clusters_pdfs/ZAMCOM-Procedures-for-
Notification-of-Planned-Measures.pdf last visited 06/12/2018

* In the Pulp Mills (Argentina v.Uruguay) 2010 case, ICJ recognized the existence of a stand-alone
obligation in international law for States planning measures or projects with the potential to
significantly impact upon a shared watercourse or other watercourse States to provide meaningful
notification. Look ibid, P.6

% Lake Lanoux Arbitration, (France v. Spain)
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3. Essence of the Duty to Notify Planned Measures under the 1997
UN Watercourse Convention

The existence and, to a lesser degree, the normative status of general
environmental rules have largely been defined by the “progressive gathering
of recurrent treaty provisions, recommendations made by international
organizations, resolutions adopted at the end of international conferences,
and other texts that can be said to have influenced state practice.””® The
application of the duty to notify planned measures is amply supported by
UNGA Resolution 2995(1972), by the 1997 UN watercourse convention,
and by other international codifications, declarations, case laws, and
commentators.”’

The UNGA Resolution of 2995(1972) states that in exercising their
sovereignty over their natural resources, states must seek, through effective
bilateral and multilateral co-operation or through regional machinery, to
preserve and improve the environment; in addition, it emphasizes that, in the
exploration, exploitation and development of their natural resources, states
must not produce significant harmful effects in zones situated outside their
national jurisdiction.’® It also notes that co-operation between states in the
field of the environment will be effectively achieved if the technical data
relating to the work to be carried out by states within their national
jurisdiction is properly communicated with a view to avoiding significant
harm that may occur in the environment of the other state.”’The resolution
also recognized the importance of the exchange of technical data with
respect to proposed activities in preventing transboundary harm.” From this
resolution one can infer that the prohibition of producing significant harmful

¢ Owen McIntyre The Role of Customary Rules and Principles in the Environmental Protection of
Shared International Freshwater Resources, Faculty of Law, University College Cork, National
University of Ireland. at <www.esil-sedi.eu/sites/default/files/McIntyre.PDF> Pp.2-3 last accessed on
02/12/2018.

57 Patricia Birnie and Etal, international law and the Environment, Oxford ; New York : Oxford
University Press, 3rd ed. 2009, p. 565.

8 UN general Assembly resolution 2995 (1972), 2112™ plenary meeting, 15 December 1972, Co-
operation between States in the field of the environment, <http://www.un.org/ga/ RESOLUTION>. last
visited 5/04/2019.

* Ibid.

% Neil Craik, The International Law of Environmental Impact Assessment: Process, Substance and
Integration, Cambridge University Press, first published in 2008, P. 91.
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effects on the environments of other states might include a duty on the part
of the state to notify its planned measures that possibly have significant
impact upon the environment of the other neighboring states, including
neighboring states within the shared international watercourses. This can be
supported by the very nature of the requirement of due diligence on the part
of the planning state not to produce significant harm to the other watercourse
states.

The 1997 UN watercourse convention incorporates provisions that deal with
the rules of planned measures. The inclusion of the articles on transboundary
notification and consultation in the 1997 UN watercourses convention was
opposed by only three states, all upstream: Ethiopia, Rwanda, and Turkey.®'
Some note that acceptance by most delegations of the basic obligation to
provide prior notification is itself important: “It provides further evidence
that the international community as a whole emphatically rejects the notion
that a state has unfettered discretion to do as it wishes with the portion of an
international watercourse within its territory.”®* Despite the fact that the
watercourse convention is a ‘framework convention’ that was assumed to
provide general guidelines, it came up with detailed rules of the duty to
notify planned measures under Art 12-19 of the convention.®® This does have
its own impact on the position of these upper riparian states and even for late
ratification of the convention. In this regard, it might be important to look at
the position of the states in the adoption of the convention. Even the states
that support the convention for its adoption failed to ratify and took 17 years
for the document to be enforced among member states. We may say that the
voting pattern of the watercourse convention reveals that the document was
supported mainly by downstream and midstream states while many upstream
states either voted against or abstained.* For instance, all of the three states
that voted against the convention are upper riparian states.”” Among other
things, one may say that the way the provisions on planned measures drafted

¢! Muhammad Mizanur Rahaman, Principles of international water law: creating effective transboundary
water resources management, 2009 Vol. 1, No. 3, Int. J. Sustainable Society, P. 212.

%2 Supra note 57, Patricia Birnie and Etal, p. 566.
6 Supra note 46, Salman M. A. Salman, P. 108.

 Andualem Eshetu Lema, The United Nations Watercourses Convention from the Ethiopian Context:
Better to Join or stay out?, Haramaya Law Review, 2015, Vol 4. Nol, P. 6.

% (Burundi, Turkey and China) are upper riparian states for the Nile, Tigris-Euphrates, and Mekong
Rivers respectively.
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in the convention may contribute to the late ratification of the documents by
the upper riparian states and these states might look at the provisions on
planned measures as an additional extension of the duty not to cause
significant harm rules.

In fact, it is not feasible to achieve equitable and optimal utilization of a
transboundary watercourse without information and data exchange and
consultations between the states sharing it. Therefore, prior notification with
respect to planned activities that may significantly affect other co-riparians is
a crucial obligation. It plays an important role in preventing international
disputes.®® However, the issue of when notification and consultation of
planned measures will be triggered is an important point that needs analysis.

In order to properly realize the rule of equitable and reasonable utilization,
certain mechanisms of cooperation are necessary, including the prior
notification of planned measures, the exchange of information, consultations,
and in certain instances negotiations.”’” The convention sets forth a number
of procedural rules to be followed by states when they seek to undertake
works on an international watercourse. In the first instance, “states must on a
regular basis exchange readily available data and information on the
condition of the watercourse, in particular that of a hydrological,
meteorological, hydrogeological, and ecological nature and related to the
water quality, as well as related forecasts.”® In the event of a planned
measure, states are required to “exchange information and consult each other
and, if necessary, negotiate on the possible effects of planned measures on
the condition of an international watercourse”.” This article lays down a
general obligation on the states to consult each other on the possible effects
of these measures. The exchange of information is important in addressing
problems that may possibly come out of the one-sided assessments of the
state planning the project on the actual nature of the planned activities. As
stated in the Yearbook of the International Law Commission, riparian states

% Supra note 13, Sergei Vinogradov, p. 57.

7 Ibid., p. 19.

% Supra note 3, The UN Watercourse Convention, Look Article 9(1).

% Supra note 13, Sergei Vinogradov, p.19 and Article 110f the UNWCC.
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have an interest in being informed of possible effects of planned measures.”
This will have the effect of avoiding problems that are inherent in unilateral
assessments of the actual nature of such effects.”’

In cases where planned measures could have possible adverse effects on the
riparian states, there are a more stringent procedural requirements expected
from the state planning such activities.”” Article 12 of the UN Watercourse
Convention states that, “Before a watercourse state implements or permits
the implementation of planned measures, which may have a significant
adverse effect upon other watercourse states, it shall provide those states
with timely notification thereof.” This article stipulates obligations regarding
planned measures that may have a significant adverse effect upon other
watercourse states.”” The articles under part three establish a procedural
framework designed to assist watercourse states in maintaining an equitable
balance between their respective uses of an international watercourse.’* It is
believed that this set of procedures under these articles will help watercourse
states to avoid disputes relating to new uses of watercourses.” However,
there is a fear on the part of the planning state that the duty may be construed
as a limitation on developing a new water use over the shared international
watercourse.

™ Yearbook of the International Law Commission (1994), Summary records of the meetings of the forty
sixth session, 2 May -22 July 1994, Extract from the Yearbook of the International Law Commission:
Document A/49/10, Volume II, United Nations, New York, P.111.

" Ibid., P. 111.

™ Id., p.111.The international law Association Helsinki rules also requested [a] State, regardless of its
location in a drainage basin, should in particular furnish to any other basin State, the interests of which
may be substantially affected, notice of any proposed construction or installation which would alter the
regime of the basin... and the notice should include such essential facts as will permit the recipient to
make an assessment of the probable effect of the proposed alteration. Look Helsinki rules Art XXIX(2).
Here it is important to note that although the Helsinki Rules do not reach the status of an international
treaty, the Rules may be characterized as teachings of publicists, because the International Law
Association is a body of experts in the field of international law. As teachings of publicists, the Helsinki
Rules are a source of international law for international watercourse law. Look Sharing the Gifts of the
Nile: Establishment of a Legal Regime for Nile Waters Management, Temp. Int'l & Comp. L.J., vol 7,
1993, Pp. 101-102.

73 Supra note 3, the UN Watercourse Convention, Article 12.
™ Supra note 70, Yearbook of the International Law Commission (1994), P. 111.
™ Ibid., P. 111.



Bahir Dar University Journal of Law Vol.7, No.2 (June 2017) 204

According to the ILC document, a "significant adverse effect" may not rise
to the level of "significant harm" within the meaning of article 7.
"Significant harm" is not an appropriate standard for the setting in motion of
the procedures under part three of the convention, since the use of this
standard would mean that the procedures under articles 12-19 would be
engaged only where implementation of the new measures might result in a
conduct covered by article 7.”

It is important to note that the duty to provide notification under the
convention arises not when the state planning measures or asked to issue a
permit for planned measures believes those measures may result in
significant harm to other riparian states. Rather, the threshold is lower when
the planning state has a reason to believe that the measures in question may
have a “significant adverse effect” upon other states that the obligation is
triggered. This threshold is chosen deliberately by the ILC." It advances the
goal of prevention of harm.” However, as the duty to inform measures
mainly aims at preventing harm to the watercourse states, it seems this duty
may possibly endanger the equitable and reasonable utilization rights of the
planning states. Beyond the new states to utilize the watercourse, extra duty
is imposed by this provision in addition to what is clearly stated under
Article 7 of the convention. On the other hand, one may say that this duty is
a means of safeguarding the notified state from the possible significant harm
by the planning state.

After reading Article 12 of the convention, one may say that unless the state
planning the measures notifies the other concerned watercourse states, this

"8 Ibid., p. 111 under Article 7 Watercourse States shall, in utilizing an international watercourse in their
territories, take all appropriate measures to prevent the causing of significant harm to other watercourse
States. Though it is not easy to show this threshold clearly, it is indicated that causing harm to another
state by utilizing the shared river resource has to have a ‘significant’ impact on other watercourse
states. This threshold implies that the state actor must be in a position to cause the other riparian states
to suffer some degree of harm, and that harm; is not a simple harm on that states rather it linked with
some degree of harm that do have an effect on the utilization of that shared resources. Scholars who
study international water law stipulate that in order to qualify as —significantl the level of harm has to
be higher than merely perceptible or trivial (which would be considered insignificant), but it could be
less than severe or substantial.

., p. 111.

78 Para.2 of the commentary to art .11, ILC 1994 Report, R.111: “the threshold established by the standard
[of ‘significant adverse effect’] is intended to be lower than that of ‘significant harm’ under article 7.”
As noted by Supra note 5, Stephen C. McCaffrey, 2007, p 472

" Id, p. 472.
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article will not allow a watercourse state to advance its planned project that
possibly has a significant adverse impact on other watercourse states. This
means that so long as every new use of the watercourse has a significant
adverse impact on other watercourse states, it has to be notified to other
watercourse states even if the new use of the watercourse resource is under
the equitable use right of the state planning the project. According to the first
statement of Article 12, the one who will assess the threshold of the harm of
the planned activity on the other watercourse states is the state that planned
the project. This entails the state planning to undertake its own assessment of
the impact of the project upon other watercourse states.*® This again denotes
that notification to the other watercourse states depends upon whether the
planning state properly investigates its environmental impact assessment of
the project upon other states and the proper investigation of facts on the
ground.

The convention under Article 13 provides that, unless an agreement is made
by the basin states, the notifying state shall allow notified states a period of
six months within which to study and evaluate the measures and to
communicate their findings. However, this period can be extended for a
further six months at the request of a notified state ‘for which the evaluation
of the planned measures poses special difficulty’.*’ The rules of the
International Law Association Helsinki, on the other hand, request a state
providing the notice to afford the recipient a reasonable period of time to
make an assessment of the possible effect of the proposed project and to
submit its views thereon to the state furnishing the notice.* Unlike the UN
Watercourse Convention, which is limited to a period of six months within
which the notified state should reply to the notifying state, the Helsinki rules
use a general standard.

When it is said that the state is under a duty to notify planned measures, it is
not saying that a state carrying out planned measures is required to gain the

% Stephen McCaffrey, The Law of International Watercourses: Some resent development and
unanswered questions, Denver Journal of International Law and Policy, 1989, Vol. 17, no 3, P. 512.

81 Supra note 3, The 1997 UN Watercourse Convention, Art 13.

%2 The Helsinki Rules on the Uses of the Waters of International Rivers, Adopted by the International Law
Association at the fifty-second conference, held at Helsinki in August 1966. Report of the Committee
on the Uses of the Waters of International Rivers (London, International Law Association, 1967), Art
XXIX(3)
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consent of co-riparian states before it begins its planned project. The need to
have a prior consent of the state concerned is not required.* This signifies
that the notifying state may proceed with its planned project and there is no
duty on the part of the notifying state to get the consent of the notified state
to proceed with its planned measures. During the utilization of international
watercourse resources, there is no necessity to have the consent of the other
riparian states. However, there is an obligation on the planning state to
engage in timely notification, technical consultations, and cooperation and
exchange of available technical data and information to the other riparian
states.® I think the very importance of the general rule of prior notice is and
should solely be for technical purposes and is not a matter of gaining the
consent of the other riparian states. Nowhere in the text of the convention is
it stipulated that notifying and notified states have to agree on a planned
measure. Rather, it simply obliges them to consult.® Therefore, its main
purposes include giving the other watercourse states the opportunity to
assess the impact of the planned measures on its own and taking the
necessary technical measures and consultation with the planning states.

Despite the general rule, as stated under Article 14(b) of the convention, the
notifying state shall not implement the planned measures without the consent
of the notified states. This means the state which notifies its planned measure
with a possible significant adverse effect upon the other watercourse states is
not allowed to carry on its planned project during the periods in which the
notified states are allowed to evaluate the possible effects of the planned
measures under Article 13 of the convention. According to an ILC
commentary, the very aim of the duty not to proceed with implementation is
intended to assist watercourse states in ensuring that any measures they plan
will not be inconsistent with their obligations under Articles 5 and 7.

% Dr Patricia K. Wouters & etal, Sharing Transboundary Waters An Integrated Assessment of Equitable
Entitlement: The Legal Assessment Model, UNESCO, Paris, 2005, p. 24 available at
http://www.cawater-info.net/bk/water_law/pdf/legal model doc.pdf Last accessed 18/11/2018

8 Supra note 3, the UN Watercourse Convention, Art 12.

8 Alistair Rieu-Clarke, Notification and Consultation on Planned Measures Concerning International
Watercourses: Learning Lessons from the Pulp Mills and Kishenganga Cases, Yearbook of
international Environmental Law, Vol. 24, No. 1 (2014), P. 108.
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Moreover, it will help the notifying state to obtain all the information it
would need to be in a position to comply with Articles 5 to 7.

There are also detailed procedures aimed at assisting the state planning a
project, and the other watercourse states within the basin may exchange
information about the planned measures.®” The notified watercourse state has
a fixed period within which to reply, informing of its opinion with respect to
the proposed measure. Where no response is received, and the notifying state
is confident that its planned measure complies with the other obligations
enshrined under the UN Watercourse Conventions, it can proceed as
planned. Whereas if the notified state objects to the planned measure,
consultations are required; this is aimed at seeking a solution that will
equitably and reasonably serve the watercourse states.™

There may be instances where a state may believe that its planned activity
has no a significant adverse effect upon other watercourse states and proceed
with its projects. In this case, if the other watercourse states think the
planned measures have significant adverse effects upon them, the states may
request the planning state to observe the obligation imposed on it under
Article 12 of the Convention.*” In this case, the planning state must be
willing either to proceed based on the request of the other states or to insist
on its position. If the planning state still maintains that its planned project
has no a significant adverse effect, it has a duty to provide the other states a
documented explanation to this effect.”

If riparian states object to the planned use, they are required to enter into
discussions with the notifying state “with a view to arriving at an equitable
resolution of the situation”.”" If the state objects to the planned measures, the
entire process might take twelve months or longer. If the matter is not

resolved to the satisfaction of one or more of the states concerned, the

8 Report of the International Law Commission on the work of its forty-sixth session, 2 May -22 July
1994, Official Records of the General Assembly, Forty-ninth session, Supplement Extract from the
Yearbook of the International Law Commission:- 1994 Document:-, vol. 11(2), P.114.

87 Supra note 3, the UN Watercourse Convention, Look Art 12,13,14,15,16,17,18 and 19.

8 Supra note 13, Sergei Vinogradov, p. 19.

% Supra note 3, the UN Watercourse Convention, Art 18(1).

* Ibid, Art 18(2).

o Ibid, Art 17(1).
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dispute settlement procedures of Article 33 would be applicable.’

These articles represent the acceptance by the international law commission
of the principles of prior notification, consultation and negotiation in relation
to new watercourse uses or modifications of existing ones.” While the
procedures they establish are quite general, they provide a framework within
that states sharing international watercourses can develop specific regimes
tailored to their particular needs and to the characteristics of the watercourse
and uses being made of it. The articles cover all potentially adverse effects
of planned measures, including environmental impacts.”*

4. Exceptions to the Duty to Notify Planned Measures under the UN
Watercourse Convention

There are exceptional circumstances that are stated under the UN
Watercourse Convention in which the riparian states may not be required to
give notice of their planned measures to the other riparian states. There are
three instances in this regard. The first exception is found in Article 19,
which states that a watercourse state may immediately proceed with
measures that are "of the utmost urgency in order to protect public health,
public safety or other equally important interests.” Article 19 mainly requires
that planned measures be implemented immediately, without awaiting the
expiry of the periods allowed for reply to notification and for consultations
and negotiations.” In this case, the implementing state must transmit to the
other watercourse states a formal declaration of the urgency of the measures
together with relevant data and information, then after the normal
requirements of consultation, negotiation will proceed.”

The second exception is found under Article 28 of the UN Watercourse
Convention, which allows states latitude in procedural compliance in the
case of actual emergency situations that are related to international
watercourses. An emergency is defined here as "a situation that causes, or

%2 Stephen McCaffrey, The contribution of the UN Convention on the law of the non-navigational uses of
international watercourses, Int. J. Global Environmental Issues, Vol. 1, Nos. 3/4, 2001 p. 256.

% Supra note 80, Stephen McCaffrey, p. 512.

 Ibid, pp. 512-513.

% Supra note 70, Yearbook of the International Law Commission (1994), p.118.
% Supra note 15, David J. Lazerwitz, p. 265.
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poses an imminent threat of causing, serious harm to ... other States and that
results suddenly from natural causes. .. Or from human conduct...””” This
article provides that a state in whose territory an emergency occurs needs
only to notify the other watercourse states and relevant international
organizations.”® However, there is no clear obligation imposed upon other
states to come to the assistance of the victim state. The obligation only
comes into effect when the necessary contingency plans have been agreed to
in advance.”

The third exception is what is stated under Article 31; the article reads:
“Nothing in the present Convention obliges a watercourse State to provide
data or information vital to its national defense or security”. On the other
hand, states shall cooperate in good faith with the other watercourse states
with a view to providing as much information as possible under the
circumstances.'” This article allows states to withhold information that is
vital to their national defense or security, thereby protecting this most
important sovereign interest from disclosure. It should be noted, however,
that the national defense and security criteria have no specific definitions in
the convention and could potentially become an avenue of retreat for
signatory states to avoid compliance with the articles. Article 31 attempts to
narrow this exception by requiring that states "shall cooperate in good faith
with other watercourse States with a view to providing as much information

n 101

as possible under the circumstances. In such like instances, the state that

97 Art 28(1) of the UN watercourse convention states that:- For the purposes of this article, "emergency"
means a situation that causes, or poses an imminent threat of causing, serious harm to watercourse
States or other States and that results suddenly from natural causes, such as floods, the breaking up of
ice, landslides or earthquakes, or from human conduct, such as industrial accidents.

% The most effective action to counteract most emergencies resulting from human conduct is that taken
where the industrial accident, vessel grounding or other incident occurs. But the paragraph requires
only that all "practicable" measures be taken, meaning those that are feasible, workable and reasonable.
Further, only such measures as are "necessitated by the circumstances" need be taken, meaning those
that are warranted by the factual situation of the emergency and its possible effect upon other States.
Supra note 68, The Yearbook of the International Law Commission (1994), P. 130.

% At this moment it is important to note the difference between the two exceptions. Article 19 deals with
planned measures whose implementation is of the utmost urgency "in order to protect public health,
public safety or other equally important interests". It does not deal with emergency situations, which
will be addressed in article 28. Article 19 concerns highly exceptional cases in which interests of
overriding importance require that planned measures be implemented immediately, without awaiting
the expiry of the periods allowed for reply to notification and for consultations and negotiations. Art 28
deals with issues that deals with the already existence of emergencies in the watercourse state.

100 Supra note 3, The UN watercourse convention, Art 31.

11 Supra note 15, David J. Lazerwitz, p. 265.
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planned the project in the international watercourse may not be required to
give such notification to other riparian states of that specific international
watercourse. However, the states doing this have to perform in good faith
and consider what is stated in the above articles of the international
watercourse convention.

5. The Duty to Notify Planned Measures in the Bilateral and
Multilateral Agreements of the Nile Basin

The Nile River Basin does not yet have a comprehensive treaty framework
that could be applied to all the riparian states. What is more, the absence of a
unified legal regime and the unique geopolitical setting of the region have so
far limited possibilities of integrated river basin planning and utilization.'"*
Except for the Constitutive Act of the Nile Basin Initiative, which clearly
highlighted the Nile as a shared resource of all the riparian states and
recognizes the equitable utilization of the resource across the basin region,'®
one would note that throughout its long history, not a single legal
arrangement has been made about the use of the Nile.'™ However, there are
a number of bilateral and multilateral treaties signed since the period of
colonization. In the following subsections, an attempt will be made to
appraise the duty to notify planned measures or a related principle that
imposes a comparable sense of duty under bilateral and multilateral
agreements within the basin; and to evaluate how far this duty is

incorporated under the Cooperative Framework Agreement over the Nile.

In recent diplomatic negotiations of the Eastern Nile states, it is observed
that Ethiopia let the downstream states work with the state to assess the
effect of the Great Ethiopian Renaissance Dam (GERD) on the downstream
states. The Ethiopian government provided the necessary GERD Project in
hard and soft copies for review to an international panel of experts to which
the representatives of the downstream states are a party.'” As it has been

192 Zewdu Mengesha, Application of the Duty not to Cause Significant Harm in the Context of the Nile
River Basin, Bahir Dar University Journal of Law, 2014, Vol.4, No.2, p. 287.

19 Please see the objectives of Nile basin imitative, available at
http://www.nilebasin.org/index.php/nbi/who-we-are last visited 10/12/2018

194 Christina M. Carroll, Past and Future Legal Framework of the Nile River Basin, 1999, Vol.12, The
Georgetown International Environmental law Review, P.282

1% International Panel of experts (IPoE) on Grand Ethiopian Renaissance project Dam Project (GERDP),
Final Report Addis Ababa Ethiopia, may 31% 2013 p.4 available at :
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repeatedly stated by different higher officials of the government of Ethiopia,
Ethiopia did this not from the sense of legal obligation, rather in good faith
for having a good relation with these basin states and to maintain a good
neighborhood with them. In fact, the motive of Ethiopia was appreciated by
the international panel of experts. The panel clearly stated that it appreciated
the initiative taken by Ethiopia to invite the two downstream riparian
countries, Egypt and Sudan, to undertake joint consultation on the project.'®
This clearly shows that Ethiopia undertook this action not out of a legal duty
imposed upon the state rather from the sense of good neighborhood and
good faith.

5.1 The Duty to Notify Planned Measures under the Colonial
Agreements'" of the Nile

The past legal agreements for Nile water allocation were subject to Egyptian
hegemony and there is no single legal statement or agreement that
acknowledges that all the riparians of the Nile have rights to its water
resources.'”™ The existing legal framework of the Nile does not reflect the
needs and interests of all Nile riparian states.'” Most of the Nile agreements
are also bilateral, and all have questionable effects today because they were
adopted in the colonial period.'"” Moreover, there is no post-colonial
" Despite
this fact, according to authors who studied the laws that govern the water

resources utilization of the Nile River, the treaties and legal instruments
112

agreement reflecting the interests of all riparian states of the Nile.

regulating the use of Nile waters may be divided into four categories.

http://www.scidev.net/filemanager/root/site_assets/docs/international panel of experts_for ethiopian
_renaissance_dam-_final_report.pdf

1% 1bid, p.1.

7 1t is important to tell the reader that the discussion under this subsection is mainly for the sake of
assessing the development of the duty to notify planned measures under the Nile water use agreements
and this should not be taken to mean that these different colonial agreements have a binding effect
upon watercourse states of the Nile in the present days. Beyond the nature of the duty imposed by these
old agreements may not exactly reflect the current form of the duty to notify planned measures.

1% Nurit Kliot (1994), Water Resources and Conflict in the Middle East, Rutledge, London and New
York, P.75.

1% Supra note 104, Christina M. Carroll, P. 270.
1% 1bid, P. 270.
" Ibid, P. 270.

"2 The purpose of taking this classification is for the sake of simplicity to make my investigation about
the duty under different periods of the agreements on the Nile water.
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These are treaties between the United Kingdom and countries under the
control of the upper riparians of the Nile basin around the beginning of the
20™ century. The second one is the 1929 Nile Waters Agreement; the third is
a set of agreements and measures complementing and consolidating the 1929
agreement; and finally there exist post-colonial treaties and other legal
instruments.'”® The CFA can be categorized under the last category of the
treaties.

The most important treaties within the first categories of instruments include
the 1891 Protocol between the United Kingdom and Italy for the
demarcation of their respective spheres of influence in Eastern Africa, the
1902 agreement between United Kingdom and His Majesty Emperor
Menelik II of Ethiopia, which mainly aimed to set boundaries between
Anglo-Egyptian Sudan and Ethiopia. The other treaties within this first
category also include the 1906 United Kingdom and the Independent State of
the Congo Treaty to Re-define their Respective Spheres of Influence in
Eastern and Central Africa. In addition to this, in 1925, there was an
exchange of notes between Italy and the United Kingdom by which Italy
recognized the prior hydraulic rights of Egypt and the Sudan. In this
agreement, the upper riparian states, which were under the colony of these
countries, agreed not to construct in the headwaters of the Blue Nile and
White Nile rivers and their tributaries any work that might sensibly modify
their flow into the main river."'* All the first categories of treaties one way or
another incorporate a provision that prohibits the construction of water
works in the upper basins of the Nile. For example, the 1902 treaty provides
‘restriction on construction of dams across the Blue Nile, Lake Tana or
Sobat without the prior consent of the British Government of Sudan.'"® This
treaty shows that the upper riparian state, Ethiopia, has the duty to notify
planned activity to the British Government of Sudan and get the approval of

13 Arthur Okoth-Owiro, The Nile Treaty State Succession and International Treaty Commitments: A
Case Study of the Nile Water Treaties, Law and Policy Research Foundation, Nairobi 2004, p. 6.

14 Exchange of notes between the United Kingdom and Italy respecting concessions for a barrage at Lake
Tsana and a railway across Abyssinia from Eritrea to Italian Somaliland. Rome, 14 and 20 December
1925, British and Foreign State Papers, vol. 121. p. 805. Available at:-
http://www.fao.org/docrep/W7414B/w7414b0u.htm

'3 Tadesse kassa, The Anglo Ethiopian Treaty on the Nile and the Tana Dam Concessions: A script in
legal history of Ethiopia's Diplomatic confront (1900-1956), Mizan Law Review, Vol.8, no.2,2014, p.
278.
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the British government before undertaking such projects. This means the
upper riparian state, Ethiopia, must pledge not to construct dams or other
structures within the watercourse and if the state wishes, it has to
communicate its planned projects and get the consent of the British
Government of Sudan. This agreement gives a veto right to the British
Government of Sudan.

The 1929 Exchange of Notes between Great Britain (acting for and on the
behalf of Sudan and her East African colonies) stated under Art 4(Il) that
“except with the prior consent of the Egyptian Government, no irrigation
works shall be undertaken nor electric generators installed along the Nile and
its branches nor on the lakes from which they flow if these lakes are situated
in Sudan or in countries under British administration which could jeopardize
the interests of Egypt either by reducing the quantity of water flowing into
Egypt...”""® The effect of this treaty is that all the riparian countries under
British administration had to seek the consent of the Egyptian Government if
they wanted to carry out irrigation, power works or construction of any other
measures on the River Nile or its branches or on the lakes in those territories.
It is possible to say that this colonial treaty imposes an obligation on riparian
states to inform Egypt and get her blessing before undertaking the planned
activity. This mean that the upper riparian states of the Nile basin that were
under British colony needed the consent of Egypt to carry on with any
planned activities using the water resource of the river.

The Supplementary Agreement of 1932 (the Aswan Dam Project) and the
1949 Owen Falls Agreement were made with the view to constructing the
Owen Falls Dam in Uganda; the agreement was made between Great Britain
as administrator of Uganda and Egypt to protect her interest recognized by
the 1929 agreement. This treaty as a project-based arrangement concerning
only the Owen falls dam; however, it is important to note that following this
agreement even after the independence of Uganda, the state was requesting
the blessing of Egypt for the projects that Uganda wants to perform in the
Nile Basin water resources.''” This means in order to undertake projects in

11 Exchange of Notes Regarding the Use of the Waters of the Nile for Irrigation, May 7 , 1929, Egypt-
UK, Art 4(II) .

"7 Appendix B.1, History of Riparian Agreements Respecting the River Nile, Bujagali Project
Hydropower Facility EIA, March 2001, P.5
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the Nile basin, the Egyptian officials should give consent to the planned
projects of Uganda. This can be substantiated from the different diplomatic
letters that were sent by Uganda to Egypt while the state was a British
Colony.'"®According to this agreement, the interests of Egypt will, during
the period of construction represented at the site by an Egyptian resident
engineer; the engineer will make sure the activity is undertaken in a way that
protects the interest of Egypt.'"” This shows that beyond imposing a duty to
notify on the part of Uganda its planned measures, this agreement entitles
Egypt to follow up the project so as to protect her interests.

In post colonial era, there have been a number of technical cooperation
agreements. The most important of all these agreements is the 1959
agreement between Egypt and Sudan on the Full Utilization of the Nile
waters.'** This agreement did not come up with a clear provision with regard
to the duty to notify planned measures by the state planning to enhance the
utilization of the water resource of the Nile in its territory. However, it is
stated under Art 3 '*' that if Egypt, on account of the progress in its planned
agricultural expansion, finds it necessary to start any of the increase of the
Nile yield project after its approval by the two governments and at a time

<http://documents.worldbank.org/curated/en/835071468111856514/pdt/multiOpage.pdf> last visited
10/04/2019

"8 Ibid. 1t can be noted from history that Uganda was sending diplomatic letters to Egypt for the purpose
of requesting the latter state to allow the former state to perform activities on the Nile Basin located in
her territory. Such letters was sent by Uganda may be interpreted in recognizing the prior right of
Egypt on the water resources of the Nile. From the different letters it is possible to look the attempt
made by Uganda to show that the activities undertaken by the state will not have impact on Egypt right
over the water resource. A case in point is the Owen Falls Dam Extension Project where Egypt was
consulted before the project could take off. It was only after extensive consultations with the other
riparian states, especially the downstream ones that the project finally started. For example in
16/05/2006 the Egyptian foreign affair ministry respond for the letter of Uganda dated in 3™ may 2006.
The Egyptian government responds to the government of Uganda, upon Uganda request for the
renewal of Egypt’s no objection to the development of Bujagali hydro electric project and Karuma
project. The Egyptian foreign affair ministry clearly notes that taking into account the projects do not
affects Egypt’s water share from the river Nile in accordance with the relevant existing agreements in
this regards...therefore the relevant Egyptian governmental authorities do not object the project of
Uganda.

11 Exchange of Notes Constituting an Agreement Regarding the Construction of the Owen Falls Dam,
Uganda, May 30-31, 1949, Egypt-U.K, no. 4.

120 United Arab Republic and Sudan Agreement for the Full Utilization of the Nile Waters Signed at
Cairo, on 8 November 1959; come in to force 12 December 1959.

12! Ibid, this article deals with projects for the utilization of lost waters in the Nile Basin. It is known that
considerable volumes of the Nile Basin Waters are lost in the swamps of Bahr El Jebel, Bahr El Zeraf,
Balir el Ghazal and the Sobat River, the two Republics agree in order to prevent these losses and to
increase the yield of the River for use in agricultural expansion in the two Republics.
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when the Sudan Republic does not need such a project, the United Arab
Republic shall notify the Sudan Republic of the time convenient for the
former to start the effecting of the planned project. This can be considered
one instance that deals with the notification of planned measures with regard
to activities within the basin water resources.

5.2 The Duty to Inform Planned Measures under the Cooperative
Framework Agreement over the Nile (CFA)

The Nile River Basin Cooperative Framework Agreement is an agreement
for the regulation of “the use, development, protection, conservation and
management of the Nile River Basin and its resources and establishes an
institutional mechanism for cooperation among the Nile Basin States.”'*
Despite this huge ambition, this agreement is not yet entered into force
failing to fulfill the minimum number of ratification as required by the
agreement for its entry into force.'” Part I, Article 3(8) of the Agreement
deals with information concerning planned measures, and reads: “The
principle that the Nile Basin States exchange information on planned
measures through the Nile River Basin Commission.” The Commission
“which is planned to establish by Part III of the Framework Agreement, will
serve as a means to exchange such information among the Nile River Basin
states”.'* It is also stated that Nile Basin States shall observe the rules and
procedures established by the Nile River Basin Commission for exchanging
information concerning planned measures.'> This means the detailed rules
with regard to the rules of procedure governing exchange of information for
planned activities will be issued by the Nile Basin Commission after its
establishment.

122 Agreement on the Nile River Basin Cooperative Framework, May 2009, Entebbe, Uganda, Art.1 It has
not yet entered into force.

12 According to Article 43 of the framework agreement shall enter into force on the sixtieth day
following the date of the deposit of the sixth instrument of ratification or accession with the African
Union. Presently 6 states (Ethiopia Ruanda, Kenya, Tanzania, Uganda and Burundi) signed and three
states Ethiopia, Ruanda and Tanzania Ratified with the respective legislative organs of the states. See
<http://www.nilebasin.org/index.php/nbi/cooperative-framework-agreement> last visited at 20

124 Supra note 122, Agreement on the Nile River Basin Cooperative Framework, Art 3(8) and 2(e).
125 Ibid, Article 8(2).
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Taking into account the general framing of the exchange of information
concerning planned measures under Article 8 of the CFA'*, it may be
possible to argue that the duty to inform planned measures is drafted in a
way that might not impose stringent duty upon a state planning to perform a
different activity over the water resources of the Nile. If we are able to
contrast the drafting of this principle under CFA with that of the UN
watercourse convention, this stand may be acceptable. In fact, the drafting
process of the principle of planned measures under the CFA has been one of
the most difficult issues throughout the CFA negotiations.'?’

As stated in the above discussion, the Articles from 12 to 19 of the UN
Watercourse Convention provide a detailed rule on the exchange of
information concerning a planned measure. The duty imposed by the CFA
on the state planning the activity is to give information about the planned
activity to the Nile Basin Commission, not to the potentially affected
watercourse states.'>* This has its own impact on how the planned measure is
communicated to the concerned states, at least in terms of communicating
the planned activities to the concerned state at the earliest possible time. The
states only get the information on the planned measures from the
commission after this organ is notified by the state planning the activity.
During the negotiation process on the Cooperative Framework Agreement,
Ethiopia, for example opposed notification of other riparians because of its
concerns that such notification may be construed as recognition of the 1902
treaty,'” which the lower riparian states of the Nile, especially Egypt, claim
that the agreement gives the state a historical rights over the watercourse
resources. By comparing with the UN watercourse convention and taking
into account the drafting history of the CFA, the position taken by CFA may
be construed as if the watercourse states of the Nile are not willing to abide
by a detailed duty of due diligence. The preference by the states of the Nile

126 Ibid, Art 8(1) it is stated that “Nile Basin States agree to exchange information through the Nile River
Basin Commission.

12" Musa Mohammed Abseno (2013) Role and relevance of the 1997 UN Watercourses Convention in
resolving transboundary water disputes in the Nile, International Journal of River Basin Management,
Vol 11: no2, 193-203, P. 199.

128 Supra note 122, Agreement on the Nile River Basin Cooperative Framework, as the agreement notes
that the exchange of the information is made through Nile River basin commission. look Art 8(1) of the
CFA.

129 Supra note 24, Salman M.A. Salman, P. 22.
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in the CFA to exchange information through the Nile basin Commission may
have its own impact upon the potential affected states. So long as the states
are not directly notified by the state planning the project, one may say that
the institutional capacity and the neutrality of the commission will possibly
have an impact on the proper notification of information received from the
planning state to the other watercourse states of the Nile.

However, as the details of the procedural rules have not yet come into
existence, it might be a bit difficult to take position that this duty is
formulated loosely. However, it can be again argued that despite the efforts
of lower riparian states for the inclusion of similar articulation of the duty to
notify planned measures under the UN watercourse Convention,"’ they
failed to convince the position taken by upper riparian states. The failure to
take due consideration by Nile basin states in drafting this duty in the main
part of the framework agreement might suggest that the upper riparian states
of the Nile were not happy with the very essence of the duty as enshrined in
the UN watercourse convention. The CFA is mainly signed and ratified by
the upper basin sates of the Nile."”' What was happening at the very voting
process for this article of the UN watercourse convention might slightly
support this argument."”” This idea was even supported by the Nile
watercourse states at the drafting stages of the CFA. Earlier at the drafting
stage of the CFA, there was an attempt to adopt the provisions on planned
measures from the draft UN Watercourse Convention. However, the lack of
agreement in adopting procedural rules on planned measures had led to the
removal from the earlier CFA of provisions on planned measures, which had
been adopted from the UNWC.'"

Egypt and Sudan insist that provisions on notification of other riparians
about planned measures is in line with those included in the World Bank

B0 Ibid, P. 22.

B Up to 20/09/2018 6 states sign and 3 states ratified with their domestic legislative authorities. These
states which sign and ratified the CFA are the upper riparian states of the Nile.
http://www.nilebasin.org/index.php/nbi/cooperative-framework-agreement last visited 20/09/2017.

132 The basic obligation to provide prior notification about planned activity was accepted as a part of the
Convention by most delegation; however three states did not support this article. The states were
Ethiopia, Rwanda and Turkey. Supra note 5, Stephen C. McCaffrey, p.473, look also Supra note 6,
Stephen McCaffrey, p.23.

13 Musa M. Abseno (2013) The influence of the UN Watercourses Convention on the development of a
treaty regime in the Nile River basin, Water International, Vol 38: no 2, 192-203, P. 200.
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Policy for Projects on International Waterways and that of the watercourses
convention and argued that therefore it should be included in the CFA."*
Ethiopia, for example, rejected the former draft rules on planned measures,
stating that the issue of planned measures becomes relevant if and only if a
water sharing arrangement is set and gets acceptance from the basin states.
In the absence of Water sharing arrangement, Ethiopia notes that we need
only general rules; therefore, the rules governing the regular exchange of
data and information are sufficient."”” Furthermore, Ethiopia’s position on
the UN Watercourse Convention was clear. The state noted that Part III of
the convention imposed an onerous burden upon riparian states. '

These all can show that the position of Nile basin states on the content of the
rule of planned measures were varied at the negotiation of the CFA and this
leads to the drafting of the rule in its current form. One may note that the
current form of the duty to notify planned measures under the CFA is
intentional articulation by the watercourse states of the Nile. Though the
detailed rules are expected to be issued by the Nile River Commission on
which the Conference of Heads of State and Government is the supreme
policy-making organ, it might be unwise to expect that a similar form of the
rules with the UN Watercourse Convention will be articulated by this organ.
The fear with which Nile basin states consider this rule as imposing
limitation on the latecomer states’ equitable uses right of the watercourse
resources of the Nile might force the Conference of Heads of State and
Government to maintain this position. Taking into account the history of the
Nile watercourse states, there is a fear on the part of the upper riparian states
of the Nile that the duty to notify planned measures may be construed mainly
as a means of maintaining the interests of Lower Riparian states of the Nile,
which the old colonial agreements mainly favor. Like the state of Ethiopia,
the other upper riparian states took a similar position by saying that without
having a proper water allocation agreement of the river, abiding themselves
by a similar detailed rule of the duty to notify planned measures as enshrined

134 Supra note 24,Salman M.A. Salman, P. 22.
135 PoE Final Report, 2000, p. 17 as noted by Supra note 133, Musa M. Abseno (2013), P. 200.

13 Official Records of the 99th Plenary Meeting of the 51st Session, UN Doc A/51/PV.99 (1997) p. 9 as
noted by supra note 85, Alistair Rieu-Clarke, p. 108.
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under the UNWC may not be wise to protect their respective equitable and
reasonably utilization rights of these states.

6. The International Customary Law status of the Duty to Notify
Planned Measure

There is disagreement whether riparian’s duty to inform about planned
measures has the status of international customary law under the present
international watercourse laws. In fact, there are diverse views as to what
status this duty has under international watercourse law. Some authors in the
field of international watercourse law argued that riparian’s duty to notify
planned measures is accepted as a general practice by watercourse states and
even has the status of customary international law."”” There are also views
that support this stand."*® This means that the duty will bind every riparian
state irrespective of the fact that they are a member of a treaty to that effect
or not."” The provision of the UN Watercourse Convention on prior
notification was not controversial during the negotiation of the convention;

37 Supra note 8, Attila Tanzi (Ph.D.), P. 10. At least as regards the duty to provide neighboring States
with prior notice of plans to exploit a shared natural resource, commentators agree that it is an
obligatory requirement under customary international law or ‘as a principle generally recognized in
international environmental law’. Several States have sought to rely on the duty to provide prior
notification in the course of international disputes. The obligation certainly receives broad support in
important recent conventional and declaratory instruments. There are individuals who argue that the
customary law status of this obligation would also be supported by the general duty to cooperate. The
Pulp Mills case is often cited to support this argument because the International Court of Justice found
that Uruguay breached its procedural obligation under the 1975 Statute to inform, notify and negotiate
with Argentina regarding the authorization and construction of the pulp mills. However, it is important
to note that the Court’s decision refers only to the obligation to ‘inform, notify, and negotiate’ under
the 1975 Statute specifically, and not under general international law. See also Nadia Sanchez and et al,
Recent Changes in the Nile Region May Create an Opportunity for a More Equitable Sharing of the
Nile River Waters, Netherlands International Law Review, 2011, p. 376.

3% Dante noted that the duty of basin state initiating a project which may adversely affect the right and
interests of co-basin states to bring the issue to the knowledge of these states are...increasingly
regarded as a rule of international customary law. look supra note 30, Dante A. Caponera, National and
International Water Law and Administration selected writings, International and National water law
and policy series, Kluwer law international, 2003, p. 212.

13 Here it should also be mentioned that proving the existence of international customary laws is also a
difficult task that need to look different things like looking the existence of state practice and opinio
juris as per Article 38(1) of the ICJ Statute. Customary international law is more complex and
uncertain than formal agreements such as treaties or conventions. Customary international law consists
of the practices of states undertaken out of a sense of legal obligation that is out of a sense that the
practice is required by law. In determining what customary international law actually is, diplomats,
international tribunals, lawyers, and scholars must examine a wide variety of sources of state practice.
Look Joseph W. Dellapenna, The customary international law of transboundary fresh waters, Int. J.
Global Environmental Issues, Vol. 1, Nos. 3/4, 2001 pp. 266-267
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this indicates states generally accept that they have a duty to provide prior
notification of planned projects that may adversely impact co-riparians.'* It
may be concluded from the available evidence, the manner in which disputes
between states have been resolved, state treaty practice, instruments adopted
like the Rio Declaration and General Assembly Resolution 2995, the work of
expert bodies, and the writings of commentators shows that prior notification
is required by customary international law.'*' This idea is also supported by
authors like Charles .B. Bourne. He noted that for the most part, the basic
requirements of the exchange of information, notices, consultations, and
negotiation now form part of customary international law.'**

However, in order to say that a riparian’s duty to notify planned measures
has achieved the status of international customary law; we need to be certain
as to the existence of the general state practice as well as the existence
opinio juris. This means that states are practicing such an act because of
their beliefs that such an activity is a legal obligation imposed upon them.
Unless we do have such evidence as to this conviction, it becomes difficult
to conclude that the practice has the status of international customary law.
When we assess the existence of the general practice of the duty to notify
planned measures, it seems that the practice is mainly supported by
agreements that emanate either from bilateral or multilateral watercourse
agreements.'” Some states even feel that too detailed rules of the duty to
notify planned measures has no basis in general and customary international

144
law.

14 Supra note 5, Stephen C. McCaffrey, p. 473.
U Id, p. 473

142 Charles .B. Bourne, The International Law Commission's Draft Articles on the Law of International
Watercourses: Principles and Planned Measures, (1991) University of Colorado Law School Colorado
Law Scholarly Commons, p.11 http://scholar.law.colorado.edu/law-of-international-watercourses-
united-nations-international-law-commission/4 Last visited 20/09/2018. Bourne also notes that there is
now considerable authority for this proposition. In the Helsinki Rules, the ILA treated these procedural
rules only as recommendations: see Helsinki Rules, and as recently as the Stockholm Conference on
the Environment in 1972, there was no agreement that the rules were obligatory. But the Lake Lanoux
arbitration had treated them as part of international law.

'3 1t is important to mention that in both the Pulp Mills case and Indus Waters Kishenganga Arbitration
(Pakistan v India) though the ICJ entertained the issue with regard to the duty to notify planned
measures, in both cases the court mainly based its assessment in terms of the agreement made by the
watercourse states. Supra note 85, Alistair Rieu-Clarke, Pp.113-116

14 Ibid, P.107 it is important what Ethiopia and Turkey raised as opposition to the text presented by the
ILC regarding the way how this duty is constituted in the UN framework convention.
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There are also other authors who argue that this riparian duty to cooperate
and to notify planned measures is not a strict legal obligation.'* Most of the
time it is possible to examine how the detailed rules of the duty to notify
planned measures differ from one agreement to the other. This might tell us
that there is no consensus on what exactly this duty imposes upon
watercourse states. Therefore, unless the riparian state is a member to a
treaty that stipulates the riparian’s duty to notify planned measures, it will
not be bound by such obligations.

Though a number of watercourse agreements incorporate this duty, the
existence of this duty should not imply the corresponding powers of veto.
The very existence of this obligation does not mean that one state is obliged
to obtain the consent of all interested states and by that token to conclude an
agreement with them before it may proceed with its project.'*® ICJ’s
formulation in Costa Rica v. Nicaragua could suggest that only when an
environmental impact assessment by the planning state confirms that there is
a risk of significant trans-boundary harm, the state causing the risk must
notify potentially affected states.'*’ This could give wider discretion to the
planning states. Watercourse states may even fear that the existence of this
duty may be taken as if it may impose more duty on the new riparian states
that plan to utilize the watercourse resources. This, in fact, relates with what
the upper riparian states of the Nile understood or decided while they were in
the negotiation of the CFA. Therefore, taking into consideration the above
discussion on the subject matter it is possible to say that though the general
rule of the duty to notify planned measures is in the process of forming
customary international law and the details of the rule is still disputed.

143 Calero Rodriguez argued that ‘cooperation was a goal, a guideline for conduct, but not a strict legal
obligation which, if violated, would entail international responsibility’ See [1987] Yearbook of the
International Law Commission, vol. 1, at 71.

1% Dante A Caponera (1921-2003), Principles of Water Law and Administration National and
International (2nd Edition, Taylor & Francis Group, London, UK 2007) PP. 220-221

147 Y oshifumi Tanaka , Case Note on the cases concerning Certain Activities carried out by Nicaraguain
the Border Area (Costa Rica v. Nicaragua), Some Reflections on the Obligation to Conduct an
Environmental Impact Assessment, Review of European community and International Environmental
law ( RECIEL) 26 (1) 2017 P. 95.
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Concluding Remarks

Riparian’s duty to notify planned measures is one of the principles that govern
the international watercourse regime. It constitutes recognition that activities
performed in one of the riparian states will have some sort of positive and/or
negative effect on the other members of the international watercourse states; this
principle is developed. In order to minimize the adverse negative effect of the
project performed by one member of the riparian states to the other states,
international watercourse law has come up with such prior notification of the
planned measures to the other states in the watercourses. However, what status
this principle has under international watercourse laws and especially whether it
gets the status of international customary law is contested. In fact, it is observed
that while watercourse states incorporate this duty in their agreement, and
international tribunals also use this duty to settle disputes mainly if it emanates
from the agreements of the concerned state. Nevertheless, it should also be
emphasized that there is significant diversity in how the principle is drafted in
different international watercourse treaties. While some of the international
treaties came up with detailed rules of the duty, others prefer to state in a general
way. The 1997 UN Watercourse Convention and the Cooperative Framework
Agreement over the Nile show this nature respectively. Such diverse
articulations have an impact on the proper development of the principle under
the international watercourse law regime. It can be concluded that the principle
is not yet fully grown in its development. Again there is fear among the upper
riparian states of the Nile that the existence of this duty may be taken as if it
may impose more duty on the new riparian states that plan to utilize the
watercourse resources.

In view of the above, it is difficult to conclude that this principle has attained a
customary international law status at present. Considering the widespread
inclusion of the duty in different watercourse treaties over many decades, it may
be argued that it is in the process of forming international customary law.
Emerging practice among riparian states indicates that states make requests for
information on planned measures, cooperate and share relevant information.
However, taking into consideration the divergent articulation in different
watercourse agreements and the due diligence nature of the duty, new states that
plan to utilize the watercourse resources may not look at the duty as a strict duty
with which they will comply in case they face vital interests.
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Abstract

While working towards attracting huge investment and promoting business
whether or not developing countries have the necessary environmental
legal regime to hold corporations legally liable is often an issue. In an
effort to partly respond on the issue, this article is meant to assess the
minimum environmental law requirements applied for holding business
entities (both foreign and domestic) liable to their environmental
misdemeanors in Ethiopia-‘the legal bottom lines of corporate
environmental responsibility.” The legal bottom lines of corporate
environmental responsibility are requirements that corporations or
business organizations are legally mandated to comply with. The purpose
of this article is therefore to ascertain whether Ethiopia has the necessary
environmental and related legal foundational frameworks to holding
corporations accountable- determining the minimum legal framework. For
this purpose doctrinal analyses were preferred as a method and assessment
was made on relevant laws. Accordingly, the assessment finds that Ethiopia
has foundational environmental legal regime and if applied may hold
corporations liable. It further unearths that still the laws lack clarity,
comprehensiveness and adequacy to flatteringly control businesses conduct
to the contemporary requirements. Hence for a proper corporate
environmental regulation, further amendment need to be made.

Keywords: Legal bottom line, corporate environmental responsibility,
Ethiopia, and environmental liability.

Introduction

Corporate responsibility (CR/ CSR) has been a subject of researchers from
various disciplines that include law.' It has been a concept debated over a
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century and continues being debatable. > The central issue for the
development of various theories and literature as well as arguments reclines
in the nature of responsibility and level or extent of corporate responsibility”
is whether corporations (need to) be responsible beyond the shareholder’s
interest? Why and how?, to mention some. A much more related issue to the
topic at the point is over delineating the legal threshold as CR is understood
by many scholars as a compliance plus? voluntary approach against
compulsory authority. Whether the voluntarism is self-initiated or
government intervened approach is also a basic issue that quests the extent
of legal intervention in regulating the corporate environmental responsibility
of corporations. Leaving the rhetoric/theoretic debates” aside, this article
dwells on setting down corporate environmental accountability in Ethiopia

' Among the scholastic works reflecting that CSR is hotspot multidisciplinary researchable concept
include: Constantina Bichta (2003) Corporate Social Responsibility, a Role in Government Policy and
Regulation? Fromthe University of Bath, School of Management; Mia Muhmudur Rahim (2013), Legal
Regulation of Corporate Social Responsibility, a Meta Regulation of Law for Raising Corporate Social
Responsibility in a Week Economy from School of Accountancy Queensland University of Technology
Brisbane, Queensland Australia; Virgina Harper Ho (2012), Beyond Regulation: A Comparative Look
at State-Centric CSR and the Law in China, University of Kansas School of law, Vanderbilt Journal of
Transnational Law vol.46; UNTAD (1999), the Social Responsibility of Transnational Corporations.
Halina Ward (2005), Corporate Responsibility and the Business of Law International institute of
environment and development. Lyman Johnson, JD (2011), History of Corporate Responsibility,
University of St. Thomas School of Law, Washington and Lee University School of Law Project
Working Paper No. 6. Avery, C. 2000, Business and Human Rights in a Time of Change Amnesty
International-UK: London. Barkin, D.1999. The Greening of Business in Mexico, Discussion Paper No.
110. UNRISD: Geneva. Cairncross, F. 1995. Green Inc.: A Guide to Business and the Environment.
Earth scan: London.Capra, F. and Pauli, G. (eds.). 1995. Steering Business toward Sustainability,
United Nations University Press: Tokyo. Clark, A. and Clark, J. 1998. An Integrated Methodology for
Assessing the Social and Cultural Impact of Mining UNCTAD: Geneva.

2 There are literatures dated from 1870 about CSR up until now. This clearly shows that the concept is as
old as corporations. As we can see from supra note 1, still we are dealing with it and will continue so
far as corporations are important actors in the economy.

? The shareholder theory, stakeholder theory, and sustainable development theory are to be mentioned as
example here.

4 UNTAD (1999); the Social Responsibility of Transnational Corporations, New York and Geneva.p.3-4

> At the very fore-front there exist two basic theoretical debates: one that alleges corporations
responsibility is to make profit and keep the business interest of their stakeholders, and the other that
claims the triple bottom line approach: corporations shall be responsible to the society and environment
beyond the economic interest they are established to do. Besides taking the political economy and
government interest in the business there is further argument relating to whether they shall be
responsible compulsory or voluntary. In the neo-liberal classic thought corporations shall be free to do
well towards the society and environment and hence CSR is voluntary commitment. Whereas, on the
other side of the argument others say that the public has interest in the business and hence they shall be
required to be responsible. The debates still are persists and countries choose the kind of policy on
context, as there is no internationally agreed standard of CSR.
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i.e., marking out and analyzing the minimum legal threshold-legal bottom
line of CER in this sense.

Ethiopia is one of the poorest nations in the world aspiring to join a low
middle-income countries class by 2025.° Indeed, the government’s plan is
inspirational and hunts for a grand contribution from the business sector for
its fulfillment as the consecutive plans have accentuated.’In an effort to meet
its goal and/or attain the mission, it concentrates mostly on policies of both
attracting foreign investment and enlightening its domestic entrepreneurs
(both public and private) to highest level especially since recently.
Accordingly, from small scale to large scale, companies are now engaged in
the economic sector. And then the corporate responsibility concept is
believed to grow up in parallel thereof.

The purpose of this article is to conduct a legal appraisal on the
environmental legal frameworks in Ethiopia in order to ascertain the
minimum environmental legal requirements of corporations’ environmental
responsibility (public/private and domestic/foreign, small, medium or larger)
- determine corporate liability/accountability. The article, however, doesn’t
surpass to discuss the extent of each liability (administrative, civil and
criminal) of corporations. In the meanwhile, legal gaps, inconsistencies and
other legal challenges in setting the corporate environmental responsibility
are discussed.

To this effect, relevant literature, the laws including the federal constitution,
international environmental and bilateral treaties, criminal and civil
legislation with the environmental ruling, investment laws, the land laws, the
mining proclamation and environmental proclamations are charged. So far
studies undertaken in this area (in Ethiopia) have basically focused on
evaluating the human rights aspect of the investment;® focused on the

¢ See FDRE (2015), the Second Growth and Transformation Plan of 2015/16-2019/20
http://nepadbusinessfoundation.org/index.php/news/latest-news/663-avid-11
https://en.unesco.org/creativity/policy-monitoring-platform/second-growth-transformation-plan, it
necessary to show this link? The document is already published.) Last accessed on 28 sep. 2018, now
the numbers of foreign investment companies are steadily increasing. The private economic sector as
well is flourishing compared to the previous era. From China only there are more than thousands of
companies registered to invest.

7 Ibid
8 Mizanie Abate Tadess (PhD)(2016), Transnational Corporate Liability for Human Rights Abuses: A
Cursory Review of the Ethiopian Legal Framework 4 Mekelle U. L.J. 34 (2016)
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fairness of the agreements in best protecting Ethiopian interest’ and others. "
They don’t have a direct compact with the environment. Building on these
studies, this article seeks to appraise the Ethiopian legal regime that can hold
corporations environmentally accountable. The author has also referred to
the relevant foreign literature in order to reinforce the positions and
assertions.

The Article is organized into ten small sections. Preceded by this brief
introduction section, the section will explore the environmental regulatory
legal frameworks in Ethiopia in general. The second section assesses
corporate environmental accountability of corporations from treaties as the
third section scrutinizes the constitution. The fourth, fifth, sixth, seventh,
eighth and ninth sections have examined CEA from the criminal law, the
civil code, investment law, land law, the commercial code and the mining
proclamations respectively. Finally concluding remarks are also included.

1. Environmental laws in Ethiopia

Ethiopia is a civil law (continental law) system. Thus, environmental laws
are fundamentally acts from the legislative organ rather than decisions from
the courts. To understand environmental law, therefore, we focus on
legislation than court decisions. Nevertheless, the legislation doesn’t define
the term environmental law that may confuse about its scope as well as
content. There is no either any court case contested over the definition of
environmental law in Ethiopia. This may obviously have some impact to
delineate the scope of environmental law for this study as well. Therefore an
attempt is made to define by context from the definition basically given for
the word environment as environmental law is naturally believed o regulate
the environment. The simple survey over the definition sections of laws
being applied in Ethiopia revealed that the term environment is defined
under the pollution control proclamation'' of 2002.

% See Martha Belete Hailu and Tilahun Esmael Kassahun(2014), Rethinking Ethiopia’s Bilateral
Investment Treaties in light of Recent Developments in International Investment Arbitration, MIZAN
LAW REVIEW, Vol. 8, No.l September 2014, Asamnew D. Gizaw (2017) International Bilateral
Investment Treaties and Protection of the Environment, Central European University LLM Thesis.

1 See supra note 8

" Federal Negarit Gazette of the Federal Democratic Republic Of Ethiopia Proclamation N0.300/2002
herein called the Environmental Pollution Control Proclamation, Art2(6)
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It seems that the legislature has chosen to give a definition for the term
environment than attempting to define the environmental law as confining to
the certain element may distort (either by narrowing or broadening to the
extent of confusing) understanding of the environmental law in Ethiopia.
The definition of environment is still fundamental to capture the message
shot to air by the author of this article. Thus the definition section under
article 2(6) of the pollution control proclamation states as'’:

“Environment” means the totality of all materials whether in natural state
or modified or changed by humans, their external spaces and the
interactions which affect their quality or quantity and the welfare of human
or other living beings, including but not restricted to, land, atmosphere,
weather and climate, water, living things, sound, odor, taste, social factors,
and aesthetics;

As designated in the definition ‘environment’ is defined very broadly which
includes almost all the natural resources and their interaction. Thus if the law
is set of rules regulating conduct by inference, environmental law is
considered as a broad category of law (sets of rules) to regulating these
elements mentioned in the definition section. It is broad enough to
encompass the rule regulating the totality of all materials in either natural or
modified form plus their interaction, or the external space affecting either
quality or quantity including welfare of human and other living things that
may include land, water, atmosphere, weather, climate, living things, sound,
odor, taste, social factors, and aesthetics.

Therefore the legal framework of the environment in Ethiopia may not be
restricted to certainly specified legislation and has to be understood the
broad spectrum of rules with effect directly or indirectly to the environment
as defined/mentioned above.

Thus the legal framework of corporate environmental responsibility in
Ethiopia may emanate from rules of the different legal category whose
application may affect those elements of the environment in the definition
and therefore for the purpose of this study environmental law may refer to all
the laws that set forth corporate environmental liability in Ethiopia. Among
others, it may include international agreements, the constitution, the tort law,

2 Ibid
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the criminal law, the investment law, the environmental impact assessment
law, the pollution control law, the mining and energy law. The discussion is
thus imperfect to analyzing and determining the coverage of legal
foundations of corporate environmental accountability in these legislative
frameworks.

2. Corporate Environmental Accountability (CEA) from State
Agreements (Treaties) in Ethiopia

a) Environmental Treaties

Ethiopia is a state party to many international and regional environmental
agreements. It has also ratified most of the agreements that it has signed.
Among others the following could be mentioned in this respect: Nagoya
Protocol (Japan) on Access to Genetic Resources and the Fair and Equitable
Sharing of the Benefits Arising from their Utilization (concluded in 2010
ratified in Ethiopia by 2012)", the Vienna Convention for the Preservation
of the Ozone Layer and the Montreal Protocol on Substance that Deplete the
Ozone layer (ratified in 2009), United Nations Convention to Combat
Desertification in those Countries experiencing Serious drought and-or
Desertification particularly in Africa (concluded in Paris in 1994 and ratified
by Ethiopia in 1997),"* Basel Convention on the Control of the Trans-
boundary Movements of Hazardous Wastes and their Disposal (concluded
between party members in 1989 and ratified by Ethiopia 2000), " the
International Treaty on Plant Genetic Resources for food and medicine
(signed in 2001 and ratified 2003),'® the Bamako Convention on the Ban of
the import into Africa and the Control of Trans boundary movements and
management of Hazardous Wastes Within Africa (signed in 1991 and
ratified in 2003),'” Cartagena Protocol on Bio-safety (signed in 2000 and

13 See Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of the
Benefits Arising from their Utilization Ratification Proclamation, Proclamation No. 753/2012

' Federal Democratic Republic of Ethiopian Treaty Ratification Proclamation No. 81/1997; Constitution
of the Federal Democratic Republic of Ethiopia, proclamation No. 1/1995, Federal Negarit Gazette 1%
year, 1995

'S Basel Convention on the Control of the Transboundary Movements of Hazardous Wastes and their
Disposal Ratification, Proclamation 192/2000

' The International Treaty on Plant Genetic, Proclamation 330/2003.

'7 Bamako Convention Ratification Proclamation No. 355/2003, This Proclamation provides for the
ratification of the Bamako Convention on the Ban of the Import into Africa and the Control of


https://chilot.me/wp-content/uploads/2012/10/proc-no-330-2003-the-international-treaty-on-plant-genetic.pdf
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ratified in 2003)"® and Kyoto protocol to the implementation of the united
nation convention on climate change (signed in 1997 and ratified in 2005)."
Each of these treaties obliges Ethiopia, as a state party to the treaty, to
develop a strategy for its implementation and enforcement of environmental
law. In an attempt to enforce these treaties, Ethiopia has ratified most of the
agreements it has signed and given them a force of law based on its
constitutional stipulation.*

The constitution of FEthiopia accords treaties ratified by Ethiopian
government status of domestic laws.?' Once ratified, treaties are for all
purpose considered as part of laws of the land and the provisions shall be
enforced” in the country. The constitution being the supreme law of the land
doesn’t simply annex and award treaties the status of domestic law in
Ethiopia. There is a prime further requirement following ratification set
therein for such agreement to attain domestic law status and enforced. Inter
alia, the constitution requires them to comply with the fundamental and
opportune principle: the principle of sustainable development.™ If not, they
shall be deemed void.** Therefore, agreements on whatsoever subject matter
they are concluded is constitutionally required to comply with the
sustainability principle. Sustainability, as mentioned in different literature,
contains economic, social and environmental aspects and the balance of
them has to be maintained. Therefore, all ventures in Ethiopia shall satisfy
this basic requirement.

The act of concluding environmental treaties and ratification proves that the
country is committed and duty bound for their implementation so far as it

Transboundary Movement and Management of Hazardous Wastes within Africa and authorizes the
Environmental Protection Authority to take, in cooperation with the appropriate Federal, Regional and
City Administration Government organs, actions necessary to implement the Convention.

'8 Cartagena Protocol on Biosafety Ratification Proclamation No. 362/2003
' Kyoto Protocol Ratification Proclamation No. 439/2005

2 See Article 9 of the Federal Democratic Republic of Ethiopian Constitution; Constitution of the Federal
Democratic Republic of Ethiopia, proclamation No. 1/1995, Federal Negarit Gazette 1¥ year, 1995

1 1d, Article 9 It specifically states under its sub section three that all international agreements ratified by
Ethiopia are an integral part of the law of the land.

* Ibid

3 1d, see Article 43(3) of the constitution. It states that all international agreements and relations

concluded, established or concluded by the State shall protect and ensure Ethiopia’s right to sustainable
development.

214, See Article 9
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ensures sustainability. Consequently, this conveys a clear message to
corporations in that they are accountable to the environmental treaty
commands that Ethiopia has ever ratified.

b) Bilateral Investment Treaties (BITs)

BITs are agreements concluded between sovereign countries with basically
prime objective of promoting investment and protection of the investor.
They have come to be another most important source of environmental
accountability to corporations. BITs basically regulate investment relation
between party States. Since recently, however, there have been trends to
include environmental protection provisions in the BITs. Especially, BITs
between developed countries used to contain an environmental provision in
their content or urge environmental related side agreement to be developed
between parties. ° North American Agreement on the environmental
cooperation (NAAEC) can be mentioned as an important example of side
agreement. The Government of Canada, the Government of the United
Mexican States and the Government of the United States of America
following their North American Free Trade Agreement (NAFTA) have
understood that NAFTA didn’t contain any environmental protection rule
and later agreed to cooperate for the environmental protection works via this
side agreement.”® Now it has come to be common to include environmental
protection rules in the BITs being concluded between States in order for
regulating the conduct of investment corporations basically in the host state.
As such therefore BITs are cited as important sources to corporate
environmental accountability.

In Ethiopia and elsewhere in the world the numbers of these agreements
have increased since the last decades.”’By 2017, Ethiopia has concluded
over 34 such agreements.” Nevertheless, based on the simple survey of a

» UNEP 2011; Corporate Social Responsibility (CSR) and Regional trade and investment agreements
pp23

% See the North American Agreement on the Environmental Cooperation (NAAEC)
http://www.cec.org/about-us/NAAEC

?7 See from http://investmentpolicyhub.unctad.org/IIA/mostRecent/treaty/1485 as last accessed on 21 Dec.
2018

% See http://investmentpolicyhub.unctad.org/IIA/mostRecent/treaty/1485 as last accessed on 21 Dec.
2018
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treaty content analysis for the inclusion of environment-related provision,
only the treaties with Finland (The preamble includes the environmental
provision that states “agreeing that these objectives can be achieved without
relaxing health, safety and environmental measures of general
application),” Denmark (in the preamble there is productive use of resource
that could be interpreted to include the environment),*® and Belgium-
Luxembourg (the preamble and article 5)°'contains environment related
provision. These BITs are the only ones that would be cited as a source to
environmental responsibility for corporations investing in Ethiopia. The rest
of the BITs either purposefully or negligently have omitted the
environmental protection provisions and neither of the countries has
concluded side environmental agreement with Ethiopia.’> The BITs model
developed and concluded with Ethiopia are obsolete that doesn’t reflect any
environmental provision. This signals that it may be hard for Ethiopian
government to require them accountability basically for two reasons. First
the corporations are not a party to the agreement. Second most of the BITs
don’t require them to follow environmental requirements.*®

3. The Constitution of Federal Democratic Republic of Ethiopia,
1995 and CEA/R

The constitution is a supreme and basic source of law in Ethiopia. It is
supreme law of the land and overrides all other subsidiary legislation and
practices,**as described above. The Ethiopian constitution with its overriding
effect on other legislation and practices has many environment-related

% See the preamble of the BIT between Finland and Ethiopia (2006),
http://investmentpolicyhub.unctad.org/IIA/mostRecent/treaty/1485 as last accessed on 21 Dec. 2018

30 See the preamble of the BIT between Ethiopia and Denmark,
http://investmentpolicyhub.unctad.org/IIA/mostRecent/treaty/1485 as last accessed on 21 Dec. 2018

3! See the BIT between Ethiopia and Belgium -Luxembourg which was concluded in 2006.

32 The exploration from the Ethiopian Ministry of Foreign Affair (MoFA) and from the official website of
UNCTAD doesn’t witness any side environmental agreement. Neither the Ethiopian environment,
forest and climate change ministry website testifies the opposite.

 Ethiopia has concluded about 34 BITs. The BITs except with Belgium and Finland don’t have any
environmental protection provision. This implies that corporations don’t have any obligation (sourced
from BIT) to take environmental protection measures. On the other hand the BITs (though the
corporations are not directly signatories) have given full protection and security for their property and
investment in Ethiopia. See also supra note 27

3 See supra note 19 Article 9 (4) of the Constitution. It states that “all agreements ratified by Ethiopia
are an integral part of the law of the land.”
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stipulations that serve as a source of corporate environmental accountability.
Among others, Article 9(2), Article 43(3), Article 44°°, article 51, 52, and
Article 927 could be mentioned in this regard.” From these specific
mentions the first, the third and the last articles are only very related to our
subject matter. Article 43 (3) is about the right to sustainable development. It
is already discussed above. Article 51 and 52 are about environmental
lawmaking power of the federal government and administration power of the
States.

Article 9(2) of the constitution deals with the implementation of the
constitution in general manner. It refers to the implementation of
environmental provisions as narrowed to our issue of environmental
corporate responsibility. In this aspect, the Constitution imposes the duty of
implementation of its provisions in general including the realization of
protection of the environment in particular not only on the state but also non-
state entities. To this effect, article 9(2) of the constitution provides that “all
citizens, organs of state, political organizations, other associations as well
as their officials have the duty to ensure observance of the constitution and
to obey it” It is argued that, the term ‘other associations’ is broad enough
that capture investment corporations whether foreign or domestic (small,
medium or large). Thus the constitution requires corporations (public or
private) to observe its stipulations and ensure observance by others.

The Constitution being supreme law of the land nullifies all acts and
practices contravening its declarations. *®* And hence the constitutional
prescriptions regarding the environment as well as the investment have
overriding effect over other sub-legislation and practices. Therefore, it is the
supreme source of law in Ethiopia relating to corporate environmental

3 Ibid Article 44 (1) of the Constitution. It states about environmental rights. It declares that all persons
have the right to clean and healthy environment.

36 Id Article 92 It states the environmental objectives. Specifically it addresses that:

1. Government shall endeavor to ensure that all Ethiopians live in a clean and healthy environment. 2.
The design and implementation of programmes and projects of development shall not damage or
destroy the environment. 4. People have the right to full consultation and to the expression of views in
the planning and implementations of environmental policies and projects that affect them directly. 5.
Government and citizens shall have the duty to protect the environment

37 The rest of the articles are about right to sustainable development (article 43) and the environmental
law making power of the government (the federal and state governments- articles 51 and 52).

38 See Article 9 of the Constitution, as mentioned supra note 20
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accountability too. Therefore, corporations are made duty bound in the
environmental protection to take measure to ensure the constitutional
environmental stipulations in this regard. The constitution, however, has
failed to mention explicitly corporations as the subject of duty in
environmental protection. It seems that there is no commerce clause unless
through modality of interpretation as highlighted above. It mentions only
citizens and government.”” Still it seems that both of these subjects can’t
include corporations. But as the corporate citizenship concept is developing,
citizen may otherwise be considered to include them. Nevertheless one may
still question whether corporations have the duty of environmental protection
and accountability and is free to hold his position. Thus, it is possible to
argue that, the obligation section of the constitution under article 92 (4) is
meant to cover the citizens and government, as subjects and doesn’t include
corporations explicitly. From this it may seem that, Corporations are entitled
only with the duty to observe the duty of duty bearers; that is the citizens
and the government.* He may further argue that corporations are not made
party the way citizens and government is mentioned to protect the
environment.

Nevertheless, this doesn’t exonerate corporations from constitutional
environmental liability at times they violated the right of citizens to clean
and healthy environment and challenges the government action/omission as
it exercises its duty of protecting the environment. What is not imposed on
them in this line of argument may be about taking protection measure.
Otherwise, they are constitutionally bound to observe measures for the
protection of the environment. Besides corporations as mentioned above are
citizens because of corporate citizenship. Corporations are creations of a
human being and they are formed through association of people. Further
unless for academic discourse, such an argument may not have practical
significance to exonerate corporations from constitutional liability. They
have the constitutional duty of protecting the environment from the negative
impact of their activities.

¥ 1d, Article 92
“1d, Article 92(4) contrary reading
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In a nutshell, the cumulative reading of article 9 (2) and 92 imply that they
are imposed with both duties of observing protection and taking
environmental protection measures to ensure environmental objectives. They
are accordingly bound by constitutional environmental accountability.

4. The Criminal Corporate Environmental Accountability (Criminal
Environmental Corporate Liability)

It is obvious that corporate environmental accountability can be either
criminal or civil depending on its nature and consequence. In this section
therefore criminal environmental accountability of corporations as
incorporated in Ethiopian criminal law are assessed.

a) Purpose and Objectives of the Criminal Law

The criminal law of Ethiopia has the general purpose of ensuring order,
peace and the security of the State, its people, and inhabitants for the public
good.”! When narrowed to the environment, in an effort to meet the very
purpose of assessing the environmental criminal accountability of
corporations, the criminal code through incorporating environmental
criminal provisions has the purpose of maintenance of public environmental
interest through ensuring order, peace, and security.

The other most important point in the assessment of criminal accountability
of corporations is the objective section of the code. Objective clauses are
fundamental inclusions in Ethiopian legal system based on its construction
detail rules/provisions are interpreted and given meaning. Accordingly, the
objective of the code is discussed as follows to shed light on the subsequent
discussions relating to corporate criminal responsibility.

The objective of the Ethiopian criminal code is prescribed to be:

prevention of crime by giving due notice of the crime and penalties through
prescribing it in the code and should it came to be ineffective by providing
for the punishment of criminals in order to deter them from committing

4 See Article 1 of the Criminal Code of FDRE Proclamation No. 414/2004.
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another crime and make them a lesson to others, or by providing for their
reform and measures to prevent the commission of further crimes.*

From this one can understand that, prevention, deterrence, and rehabilitation
are the basicobjectives of the criminal code; and prevention, as can be
inferred, is placed to be the priority objective in the law.

Considering the effect and nature of the act of environmental crime (on the
environment), the inclusion of prevention as the primary approach is
rewarding. As environmental damages may not be easily restored/
rehabilitated, prevention as the prime approach shall be encouraged and the
criminal law may be appreciated. ¥ The other objective of the code is
deterrence. It is applied after the crime is committed as the first approach
fails. Deterrence has two sub-objectives: limiting the offender from
committing a further environmental crime and pass the message to others not
to commit an environmental crime. The last most important objective is
rehabilitation based on which environmental offenders could learn to get
environmental knowledge and reformed.

b) Criminal Environmental Law in Ethiopia

Criminal law in Ethiopia basically consists of the 2004 criminal code and
special proclamations and regulations with criminal provisions in them.*
For the sake of clarity and simplicity, the 2004 criminal code is referred here
just as the ordinary criminal code (P@7€A v7) and the rest piecemeal
criminal provisions included in the specific legislation of investment,
environment, mining, etc. as sectoral legislations with criminal provisions
(AR POIEA €727 Phl-t: V7IT).

The criminal code is the amended form of the penal code of 1957. It
regulates criminal conducts in a broad and general manner. In most
situations, however, it doesn’t cover crimes specific to a particular field
(subject area) nor have detail facet. The sectoral criminal legislation, on the

# Ibid.
* Tbid
* This can be inferred from article 3 of the criminal code. It reads that nothing in this code shall affect

regulation and special laws of criminal nature provided that the general principles embodied in this
code are applicable to those regulations and laws except as otherwise expressly provided there.



Bahir Dar University Journal of Law Vol.7, No.2 (June 2017) 236

other hand, is exceptionally specific criminal rules said to regulate the
uncovered and unjustifiably covered special criminal conducts. The
uncovered as mentioned here refers to those conducts that are not mentioned
as crime and are unregulated by the criminal code whereas the unjustified
imply for those crimes specified by the ordinary code but may not be
justified to be regulated that way. With this brief illustration follows the
discussion of corporate environmental criminal liability under the two stated
categories.

¢) Corporate Environmental Criminal Accountability under the
Criminal Code

Environmental and related crimes mentioned in the criminal code include the
following: spreading of human disease Article 517), contamination of water
(Article 518), environmental pollution (Article 519), mismanagement of
hazardous wastes and other materials (Article 520), acts contrary to
environmental impact assessment(Article 521), infringement of preventive
or protective public health measures (Article 522), creation of distress of
famine (Article 523), manufacture, adulteration and sale of injurious or
damaged products or foodstuffs (article 527 cum. article 530), crimes
committed through production and distribution of substances hazardous to
human and animal health (Article 525) (producing, marketing, trafficking in
or using poisons or narcotic, and psychotropic substances), Doping (Article
526), Manufacture, Adulteration and Sale of Products or Foodstuffs (Article
527), Manufacture, Adulteration and Sale of Fodder and products injurious
to livestock (Article 528), Endangering the Health of Another by Alcoholic
Beverages or Spirituous Liquors (Article 531), Endangering by Mental
Means or Practices (article 532), Endangering by Philters, Spells or Similar
Means (Article 533), Unlawful Delivery of Poisonous or Dangerous
Substances (Article 536), and petty offence against public interest and the
community 778-837 cum 77. As per this law, one commits an environmental
crime and shall be criminally punished in violation of the aforementioned
provisions.

Regarding criminal liability of investment companies (juridical persons),
there are different views and/or approaches. Some Countries believe that
juridical person shall not be liable criminally and don’t espouse criminal
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liability to corporations in their law. Countries such as Brazil, Bulgaria,
Luxembourg, and the Slovak Republic are to be mentioned here. They don’t
admit any form of corporate criminal liability.* Countries such as Germany,
Greece, Hungary, Mexico, and Sweden have adopted a legal regime in their
law whereby administrative penalties may be imposed on corporations for
the criminal act of their employee.*® Others believe that corporations shall
be held criminally liable and adopt criminal accountability of corporations.
Ethiopia is under the last category.*” The criminal code holds corporations
and their employee criminally accountable.” They will be liable where the
law clearly stated that they shall be liable.*

Therefore as the corporations participate as the instigator, accomplice, and
principal offender they are liable under the criminal code pursuant to article
34 in Ethiopia. The country of origin or nationality can’t be an issue so far as
the crime is committed in Ethiopia.

d) Corporate Environmental Criminal Accountability under the
Sectoral Legislations

As mentioned above, sectoral environmental laws are too many to have a list
of them here. In Ethiopia, almost all sectoral legislations have penalty
provisions that imply criminal accountability. The following conducts can be
examples as the complete list of all the environmental provisions in the
sectoral legislation is not relevant. In the EIA proclamation, we can get a
failure to observe the EIA and pollution control proclamation (PCP),” false
presentation in the EIA study report,’' failure to record or to fulfill
conditions of authorization of EIA as special criminal provisions.’” In the

4See supra note 8 pp 63.
4 Tbid.
“TIbid See article 34 (1), 34(2), 34(3) and 90(3), 90(4).

“ The Criminal Law of the Federal Democratic Republic of Ethiopia, Proclamation No. 414/2004, 9th of
May 2005, art. 34(1) read together with art 23(3). Art 34(4) defines the term ‘juridical person’ to
include private organizations established for commercial purpose.

“Ibid, Art. 34(1) read together with art 23(3). Art 34(4) defines the term ‘juridical person’ to include
private organizations established for commercial purpose.

0 See Article 18 of the EIA Proclamation of the FDRE 9thYear Federal Negarette Gazzette No. 11
ADDIS ABABA-3rd December, 2002

51 Ibid
52 Tbid
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pollution control proclamation, we may see hindering or obstructing,
refusing, impersonating or preventing the environmental pollution inspectors,
failure to manage hazardous waste or other substances, mislabel or fails to
label or withholding information or illegal traffic of any hazardous material,
discharging a pollutant, and taking the control of ozone layer depleting
substances proclamation importation of substances that deplete the ozone
layer are prohibited.” The solid waste management proclamation article 17
mentions some of the crimes and penalties relating to license and permit
though it is still very vague itself.”* Crimes committed in violation of the
forest development, conservation and utilization proclamation includes
cutting and using state forest without the necessary permit, destroy, damage
or falsify forest boundary, causes damage to a forest by setting fire or in any
other manner, settles or expands farmland in a forest area and providing
assistant for illegal forest users.>

In similar fashion, other legislations such as water management
proclamation, the wildlife conservation and utilization proclamation and
other sectoral environmental legislations have included provisions that could
hold corporations liable for the damage on the environment. Their cross-
reference to the ordinary criminal law and formulation have still problem in
addressing all possible special crimes to be committed over the natural
resources. The punishment is not also directed to the managers and/or
directors of the company and is relatively not heavy for corporations to
compel them into compliance.

5. Corporate Environmental Civil Accountability/Liability
5.1. Tort Law (Law of Extra-Contractual Liability)

“A tort is a civil wrong for which the remedy is an action for unliquidated
damages and which is not exclusively the breach of a contract, or the
breach of a trust, or the breach of other merely equitable obligation”56

53 See Article 12-14 of the Pollution Control Proclamation, Proclamation No. 300/2002 of the FDRE
Negarit Gazette 9% Year No. 12 ADDIS ABABA, December, 2002.

% See Article 17 of Solid Waste Management Proclamation No. 513/2007

%3 See Article 26 of the Forest Development, Conservation and Utilization Proclamation, Proclamation No.
1065/2018

%6 Salmond and Hueston (1981): Laws of Torts 18™ ed. P 17
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Generally, tort liability in Ethiopia is administered under civil code
provisions of articles 2027-2161. There are three sources of tort liability in
Ethiopia; namely, fault-based liability, strict liability and vicarious liability.

Fault-based liability arises where a person causes damage by an offense.”® It
requires volition and as corporations may not have the required volition like
humans this category of tort liability may not apply on them. In this regard,
Dr. Mizanie Abate has also stated that ‘of the three sources of tort liability,
fault-based liability doesn’t directly apply to redress human rights violations
by investment corporations’. *° It applies mutantis-mutandis to the
environment.

Strict liability also known as a liability in the absence of an offense arises
from the damage a person causes through his activities and by an object he
possesses.”’ Here the basic element to derive accountability is the occurrence
of environmental damage. Accordingly, corporations can be held
accountable once the damage is sustained by their act. Strict liability
provisions of tort law provide another avenue for the tort liability of
investment corporations for their violation of environment and
environmental rights. The specific situations may include damage caused by
building (2077); damage caused by machines and vehicles (article 2081) and
damage caused by the use of manufactured goods (article 2085). The
manufactured goods may not keep environmental quality standard or it may
cause injury either to human or other biological entities. The vehicle and the
machine may also produce harmful effluents affecting the environment. The
effluents may affect nature or the human environment itself. The product or
the process of production or the means of production employed by the
company may also by itself cause damage to the environment. Accordingly
they may be tortuously liable.

Vicarious liability is a liability for a third party for whom a person is
responsible.®’ As per this mode of tort liability, the corporation will be held

%7See Civil Code of the Empire of Ethiopia, Proclamation No. 165/1960, Neg. Gaz. Year 19, No.2.
381d, Art. 2080. The offence in this case may be on the environmental offence.

¥See supra note 8, (Mizanie Abate) pp. 63

% Tbid Article 2066-2089

5! Tbid see articles 2124-2136.
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accountable to the environmental damage its employee has caused.®* For
instance, if the employee brings environmental damage during discharging
his duties applying vicarious liability the investment corporation can be held
liable.®

Another provision that directly applies to tort liability of investment
corporations is 2035 of the civil code. This article contains a very important
stipulation in the sense that an infringement of every law, be it the
constitution or environmental legislation is an offense which attracts tort
liability.** Consequently, if one of the employees of the foreign investment
company violates the constitutionally guaranteed rights of the clean and safe
environment, it can be an offense for which the corporation may be
vicariously liable. If the company violates the EIA requirement in the EIA
proclamation and damage sustains, it will be liable for violating the law and
for causing damage. If one company engages of business without
environmental permit or business license and/or registration, it will be
directly accountable without the need to show damage to the environment.

The major remedy in environmental tort law is compensation, although
injunctive reliefs, restoration, and others could be included. For the victim
(environment) to get her compensation shall prove that actions,
omissions/omissions, and activities of the corporation or the property have
caused the damage.®

5.2. Environmental Laws

Environmental legal frameworks have a relatively short history of
development compared to other legal regimes in Ethiopia. They have a
relatively short history of development and their implementation lags in the
stern. It consists of policies and legislation that are issued for the protection
of the environment from dreadful conditions (see the definition of
environment and environmental law in the definition sections). It has both
general (ordinary) and sectoral parts (special): general in a sense that it

%2 Ibid Article 2130

5 Tbid

5 Ibid

% Ibid, see Article 2027
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doesn’t specifically talk about one environmental (natural resource)) element
such as water, air or land. Example the pollution control proclamation is
general environmental legislation that applies to any form of pollution and to
any of the natural resources that pollute. And sectoral/specific environmental
law refers to category of environmental law that relates to one environmental
aspect such as water, air, land, and/or biodiversity. Environmental law in
Ethiopia includes also treaties and/or agreements that the country has ratified
through the course of its history.®

The most notable domestic environmental legislation include: the
Environmental Impact Assessment (EIA) proclamation, Environmental
Pollution Control (EPC) proclamation, Solid Waste Management (SWM)
proclamation, and other sectoral laws such as Water Resource Management
(WRM) proclamation, fishery development and utilization proclamation,
development conservation and utilization of wildlife proclamation, the bio-
safety proclamation and others.

Environmental law in Ethiopia, among other things, put set of environmental
rules that everybody requires to comply with, stipulate criminal sanction, set
civil remedies to victims as well as administrative measures to be taken
against persons who fail to observe the standard set therein and establish
institutions that oversee its enforcement or implementations. For more
clarification, each of the notable legislations (EIA proclamation, pollution
control proclamation (PCP)) is analyzed as follow relating to corporate
environmental accountability.

5.2.1. Environmental Impact Assessment (EIA) Proclamation

EIA is an environmental planning and management tool. It requires
developmental activity to conform to environmental requirements. It Cleary
demands/adopts the application of the principle of precaution mentioned at
Rio earth summit: “where there are threats of serious or irreversible damage,
lack of full scientific certainty shall not be used as a reason for postponing

% Ethiopia has been member to many of the environmental agreements. It has also ratified almost all
treaties it has signed. These agreements once ratified are part and parcel of the law of the land pursuant
to article 9 (4) of the federal constitution.
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cost-effective measures to prevent environmental degradation.”®” It requires
EIA to be done before the project is going to be operational. Caution is a
requirement. From this we understand that utmost care needs to be taken
when investment projects are being promoted and run in Ethiopia. As the
purpose of the paper is not to talk about EIA, let’s now closely examine
whether the proclamation has incorporated corporate environmental
compliance requirements.

The first assessment is on the objective clause of the proclamation. The
proclamation sets its objective in the preamble as:®*

predict and manage the environmental impacts which a proposed
development activity entails; to harmonize and integrate environmental,
economic, cultural and social considerations into a decision-making process;
to bring about administrative transparency and accountability as well as to
ensure the participation of the communities in the planning and decision
making on developments; and to mitigate the environmental impacts of a
proposed development activity (project).

From this objective clause it comes clear that the legislator has interest to
ensure, among other things, to harmonize and integrate the environment in
the economic and social development. Hence the triple bottom lines:
economic, social and environment aspects are to be integrated. This in one
important manifestation of corporate environmental responsibility and any
development work or project by corporations shall observe this prescription.
The preamble adds that transparency and accountability shall be ensured.
The environmental impacts of projects are reduced. Therefore the objective
clause of the EIA proclamation has entrenched the system of environmental
accountability and corporations that own development project are expected
to meet the purpose clause.

EIA is believed to be a tool that ensures the respect of the constitutionally
guaranteed rights of the people to live in a clean and healthy environment. It
does this by significantly reducing the negative impacts of development
projects on the environment and by maximizing the socio-economic benefits

87 See Principle 15 of the Rio Declaration https://www.un.org/documents/ga/conf151/aconfl5126-
lannex1.htm

88 See EIA Proclamation of the FDRE 9" Year Federal Negarette Gazzette No. 11 ADDIS ABABA-3rd
December, Proclamation No. 299/2002
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of such development activities. Accordingly the proclamation has given full
recognition.

Moreover, EIA proclamation brings about administrative transparency and
accountability, as it allows the public to participate in decision making with
respect to development projects, which are proposed to take place within
their environment.® It shall be remarked that the project proponents and
owners, as well as runners, are companies/corporations or business entities.
Accordingly they are being compelled to discharging their environmental
responsibility while required to conducting EIA.

Second relevant provision that sets requirement for corporate environmental
liability is article three. Article three has about five basic sub-provisions.
Sub-article one is about requirement of authorization or permit from the
environmental concerned organ for the projects requiring EIA. According to
this sub-article the environmental ministry has to give permit evaluating and
accepting the EIA prepared. Sub-article two is about projects of insignificant
environmental impact. Sub-article three is about license. Pursuant to this
sub-article licensing agencies such as ministry of trade, investment agency or
others with the power to give operating/working license has to first ensure
that such activity is authorized by the ministry of environment. Sub-article
four is about liability of the project proponent for the environmental damage
notwithstanding permit or authorization is given from the environmental
organ. Sub-article four holds the project proponent, in this case corporations,
liable for any damage to the environment emanating from their activity.
Whether they have got the approval and permit from the environmental or
licensing agency doesn’t exonerate them from liability. Whether damage has
sustained is the requirement to hold the corporations accountable regardless
of the government organs decision. The only way to exonerate from liability
is to verify that damage is not occurred by the project proponent or his
agency.”’

Article five of the proclamation requires EIA for projects that negatively
affect the environment. As per this provision therefore corporations bringing
projects that may negatively affect the environment will be required to

 Ibid
™ Ibid See Article 3(5)
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prepare EIA and need approval from the environmental organ in order to run
it.”" A directive that includes projects of likely negative impact and requiring
EIA is said to be issued in 2008 although its authority is contested.
Additional related duties of the project proponent related to EIA are also
included in the proclamation.”

The last important provision that could hold corporations accountable to the
environment is article 18 of the EIA proclamation. In its five sub-articles it
has lays down the offenses and punishments when the stipulations in the
proclamation are violated. As offences and punishments are discussed earlier
in the criminal law discussion section, there is no need to further describe it
here. But sub-article 5 shall be underscored. It grants the court with power to
order the convicted person to restore or in any other way compensate for the
damage inflicted. It stated it as:

The court before which a person is prosecuted for an offence under this
Proclamation or regulations or directives emanating from it, may, in
addition to any penalty it may impose, order the convicted person to restore
or in any other way compensate for the damage inflicted.

Therefore beyond the criminal punishment the court may give order for
environmental restoration or compensation to be made. Accordingly
corporations or business that inflict damage to the environment violating the
requirement of EIA proclamation will be, beyond criminal punishment, held
liable for restoring the environment back to its earlier state of being or to pay
compensation in any other way.

In nutshell, the environmental impact assessment proclamation establishes
basic requirements to hold corporations environmentally accountable. It tries
to integrate environment into all development aspects. Its attempt to avert
bad environmental impact of development projects and to hold liable the
perpetrators needs shall be underscored. It requires an environmental permit
and calls for the triple bottom line approach-economic, social and
environment.

! Ibid see article 5(2)

"2 A Directive for the Implementation of the Environmental Impact Assessment Proclamation (No
299/2002) of FDRE-Directive No. 1/2008

3 Supra note 68 Article 7
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5.2.2. FDRE Environmental Pollution Control Proclamation

In order to ensure sustainable economic development (green development)
by controlling pollution, Ethiopia has also developed pollution control
proclamation in 2002™ and implementation regulation of same in 2008. The
proclamation is renowned for bringing radical change in Ethiopia legal
system adopting public interest environmental litigation or granting the right
of standing to anyone interested of taking action (court and administrative)
against environmental damage. In this section, therefore an attempt is made
to examine how it has adopted requirements for holding corporations liable
for the environment.

The first section that catches scrutiny is the purpose clause enshrined in the
preamble part. In the preamble, among other, descriptions such as
“entrusting duties and responsibilities of environmental protection for all
(stakeholders), and to eliminate or when not possible to mitigate pollution as
an undesirable consequence of development activity.” ’® Therefore the
proclamation has made clear that environmental protection is not the only
responsibility of the government; and stakeholders such as corporations are
made accordingly responsible. Thus to protect pollution corporations have
responsibility. They are required to eliminate pollution in their business
activity. If to eliminate pollution is not possible they are expected to mitigate.
Above all they are required to develop environmentally responsible business
in the country which is the essence of corporate environmental liability.
From here one may argue that CER has got legal recognition in Ethiopia.
This may further lead to say that CER is no more voluntary in Ethiopia as
per the pollution control law.

The second important provision of the pollution control proclamation
relating to corporate environmental liability is article 7 that sets general
obligation. The proclamation among other things imposes the following

™ Environmental Control Proclamation Number 300/2002; Federal Negarit Gazeta 9" year number 12
Addiss Ababa 3" December 2002.

7> Council of ministers regulation to provide for the prevention of industrial pollution regulation number
159/2008, Federal Negarit Gazeta 15" year number 14 Addiss Ababa 7™ January 2009.

76 See the preamble section of Environmental Control Proclamation Number 300/2002; Federal Negarit
Gazeta 9" year number 12 Addis Ababa 3™ December 2002.
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obligation on any person including investment companies that engages in
activities that may cause pollution:’’

shall not pollute or cause other persons to pollute the environment violating
environmental standards; install a sound technology that avoids or reduces,
to the required minimum the generation of waste and when feasible for the
recycling of waste; once a person or an investment company cause any
pollution shall be required to clean up or pay the cost of clean up the
polluted environment as per the order from the environment organ; to
relocate or shut down the company in a situation where the activity causes
risk to health or to the environment; take precaution to prevent damage to
the environment; obtain the permit before engaging on the activity; observe
environmental standards set by the concerned environmental protection
organs; and provide information to government stakeholders including the
environmental ministry.

Accordingly, the proclamation obliges those interested to engage in business
or any development activity to properly obtain the necessary permit and
regulate their pollution accordingly. They are required to install sound
technology, they are also required to recycle and if they affect the
environment violating the required prescription they will be forced to pay
compensation, pay the cost of cleanup and may be also closed as they don’t
comply with the requirements. Much to worry is whether we have the
necessary standards to enforce this provision properly as it requires resource,
technologically advancement others that our country don’t have itself. Here
one may argue that corporations shall still be required to take the
responsibility for granted as the proclamation has clearly stated that the
responsibility to protect pollution and save the environment is not only for
the government. This may not be tenable argument as regulation is basically
and inherently government power. In fact pluralistic regulatory approach is
being considered in most environmental issues and corporations may not
totally free in this regard.

The other important thing the proclamation has included is about the duty to
provide information. This is important but their duty is limited only to the
government organ with authority. They are not obliged to give information
for ordinary citizens other than government organ. This may create problem

7 Tbid
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to the public interest environmental litigation™ as incorporated under article
11 and 12 of the proclamation.

Last that author aspires to envisage is about the measures against the
corporation that damages the environment because of pollution. As per
article 6 necessary corrective measures that could remedy pollution
including order of immediate cessation of activities may be taken by the
environmental inspectors. Besides as per article 17 the criminal court may

...in addition to any penalty it impose upon the convicted person, order:
confiscation of anything used in the commission of the offence in favor of
the state or to dispose of it in any other way; that the cost of cleaning up
and the disposing of the substance, chemical or equipment seized be borne
by the convicted person; and the convicted person to restore to the state in
which the environment was prior to the infliction of the damage, and when
such restoration is not possible to pay appropriate compensation.

Hence, order of forfeiture and restoration are considered.

In nutshell, the pollution control proclamation has imposed environmental
accountability on corporations. It is innovative environmental legislation in
that beyond incorporating liability entailing responsibility on corporations it
includes public interest environmental litigation. Beyond many of its
stipulation relating to corporate environmental accountability, it grants a
right of standing to individuals and civil society organizations. Accordingly,
individuals and CSOs are empowered with the right of bringing
environmental administrative and civil litigation without the need to show
vested interest.”’

6. The Investment Law

Greening investment laws through incorporating environmental provisions
have been practiced towards ensuring responsible and/or sustainable
economic development. So the investment companies are being required

" For more description on public interest environmental litigation see Ayalew Abate Bishaw, (2015)
Public Interest Environmental Litigation (PIEL) Under Ethiopian Law;
www.theinternationaljournal.org RISSM: Volume: 05, Number: 7, November 2015 and Yenehun
Berlie, Public Interest Environmental Litigation in Ethiopia: Factors for its Dormant and Stunted
Features, MIZAN LAW REVIEW, Vol. 11, No.2 December 2017.

" See Article 11 and 12 of the pollution control proclamation



Bahir Dar University Journal of Law Vol.7, No.2 (June 2017) 248

through environmental regulatory frameworks to comply with certain
environmental requirements as a common practice.

This section is thus devoted to examining the Ethiopian investment law to
prove whether it supports environmental accountability of investment
corporations.

In Ethiopia, the historical development of investment law could be traced
back to the era of Emperor Menelik-1I in the late 19 century. By the late 19"
century attempts had been made to regulate investment and there was a
major shift towards attracting foreign investment and establishing a market
economy. At this epoch, the attempt was made to regulate investment
through concession and the practice had continued until 1974 on which the
Derge regime has abolished privatization and established command political
economy. This state ownership has continued until 1991/2 in which
landmark history is recorded-reorienting the economy from command and
control to developmental and free market.*

In 1991, when FDRE come to power different economic reform programs
have been launched and there have been efforts towards investment
regulation. As a result series of investment proclamations have been
developed including Proclamation No. 116/1998, Proclamation No.
280/2002, Proclamation No.769/ 2012, and Proclamation No 814/2014. The
whole purpose of the repeated amendment was because the government has
the interest to give due protection to investors and wanted to attract them
into establishing their business in Ethiopia.

The current investment proclamation came into force in 2012 replacing the
2002 investment proclamations but still, there is some amendment made to
the 2012 proclamation. ™

The objective clauses both from article 5 and the preamble show that
through the proclamation®, the government pledges to work on promoting

% In 1992/93 began the first series of economic reform programs aimed at: reorienting the economy from
command to market economy, rationalizing the role of the state; creating legal, institutional, policy
environment and enhance private sector investment.

81 See Investment Amendment Proclamation No. 849/2014 Federal Negarrit Gazette 20th Year No. 52
ADDIS ABABA 22nd July, 2014.
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private investment, both foreign and domestic. It doesn’t show any
environmental element except devoting itself on economic agenda. There is
no sustainability element from the objectives-triple bottom line approach.

Although the objective of the proclamation doesn’t incorporate
environmental element, article 38 of the proclamation expressly mentions
special environmental protection law to be respected. Undoubtedly, this
provision has imposed an environmental obligation to corporations to
comply with all legislation, treaties and other legal documents relating to
environmental protection. Particularly the clause “in particular, he shall give
due regard to environmental protection” has clear message in that beyond
observing the existing laws relating to the environment or in the absence of
any clear legal obligation towards the environment, investment corporations
are expected to take the measure of environmental protection by their own
effort. What are these measures the investment corporation will be
considered has taken due regard towards environmental protection will be,
however, are unclear to them. Besides as Dejenie Girma Jnaka (Ph.D.) has
expressed this article is meant to convey the message that investors shall
observe myriad of environmental protection laws so as to be considered as
discharging their environmental protection duties. ** One instance of
observing the environmental law among others could be to observe the EIA
proclamation that requires investment companies to conduct EIA before the
launching of the project.® This is so because as, Dejenie has mentioned ‘an
investor who fails to do EIA cannot be taken as observing the EIA
Proclamation and, hence, the law pertaining to the protection of the
environment within the meaning of article 38 of the new Investment

82 The purposes of the investment proclamation states: to accelerate the country’s economic development;
to exploit and develop the immense natural resources of the country; to develop the domestic market
through the growth of production, productivity, and services; to increase foreign exchange earnings by
encouraging expansion in volume, variety, and quality of the country’s export products and services as
well as to save foreign exchange through the production of import-substituting products locally; to
encourage balanced development and integrated economic activity among the regions and to strengthen
the inter-sectoral linkages of the economy; to enhance the role of the private sector in the acceleration
of the country’s economic development; to enable foreign investment to play its role in the country’s
economic development; and to create ample employment opportunities for Ethiopians and to advance
the transfer of technology required for the development of the country. See Article 5 of Investment
Proclamation No. 769/2012 (2012) Official Gazette No. 63, 17 September 2012

% Dejene Girma Janka (PhD), the chance to improve the system of EIA in Ethiopia: a look at the new
investment proclamation, Oromia law journal volume 3 issue number 1,

8 See EIA Proclamation article 3, 5 and 9



Bahir Dar University Journal of Law Vol.7, No.2 (June 2017) 250

Proclamation’. And in this regard, it will be wise to take principles of
sustainable investment adopted by different non-government organizations
that work on responsible investment.

The other most pertinent article from the investment provisions is article 30
(4(d)). It basically covers one-stop-shop service provided to investors. It
prescribes that investors shall get all the service they need from the
government at one office. The office needs to be staffed with all the
concerned experts and officials to provide the required service to investors.
The proclamation intends to reduce investors’ effort of going to different
government departments that saves them time, labor and money. Then, the
proclamation goes on and, under article 30(4) (d), requires the Agency to
execute investors’ requests for approval of impact ~ assessment studies
conducted for their investment projects. This means investors are required to
bring up with them the EIA document once their investment project needs
EIA. Then on their behalf, the EIC will be asking the MEFCC to review and
approve the EIA document. The proclamation in this regard has prescribed
in its sub-article five of same article (30(5)) for the executive organ of the
government to establish investment desk that could discharge the task from
the EIC. As per article 30(6), the appropriate federal or regional executive
organs shall take measures necessary to help the commission properly
discharge its duties specified under sub-article (4) of this article. However,
whether there is a relevant department that facilitates and renders service to
the discharge of the commission’s responsibility particularly in relation to
EIA is the issue to be seen from the structure of the executive organ.
Notwithstanding this, there is no any investment desk said to be established
in the EFCCC.* There is no also any EIA expert that could review and
approve at EIC level. There is the institutional incongruity observed. The
investment permit is also granted without the need to go for the approval of
EIA.®

The last provision very related to the environment is article 19 of the
proclamation No0.769/2012. It provides grounds of suspension and
revocation of investment permit. Among the grounds of both suspension and

8 A response from Ato Wondoson Tadesse, legal directorate at MEFCC June, 2018

8 James Krueger, Aman K. Gebru, and Inku Asnake (2012) Environmental Permitting in Ethiopia: No
Restraint on “Unstoppable Growth?”” Haramaya Law Review Journal Vol.1:1 pp 89-92



An Appraisal of the Legal Bottom-Line of Corporate Environmental Responsibility in Ethiopia 251

revocation, environmental grounds may be claimed. The grounds for the
suspension and revocation mentioned to include environmental grounds
include violation of the proclamation 19(1 and 2(a)). Thus it seems clear that
the failure by Investment Corporation to observe its environmental
obligation entails for the suspension and revocation of the permit/license.

In nutshell, Ethiopian investment law has more economic objective and
motive than maintaining corporate environmental accountability. This
doesn’t mean, however, that it is exonerated from liability as environmental
laws are cross-referred by the proclamation and applies.

7. Land Law in Ethiopia

The regulation of corporate conduct relating to land is cardinal for countries
like Ethiopia where agriculture is the blood line for the people’s subsistence.
Any sort of impact to the land also directly affects our life as our attachment
and dependence to land and its resources is very natural and direct- is not
supported by any other technology. Thus the way the law commands
corporations use of the land could affects directly the community as well
beyond its direct impact on the ecology in general. Hence we expect strict
accountability of corporate practice to the land as basic resource. Land is
also among the three bases of economic development that include labor, and
capital. Labor and capital are meaningless for corporations without land. It is
from land that labor and capital are sourced. It is over the land that many
activities of development works are being done and related. The land law of
a country is almost the basic reason of economic development as well. The
political economy of the country is the country is determined based on its
law over the land as major part. Much of the natural resources that we have
seen in the definition section of environmental law are found on the land.
Hence protection to the land implicates to protection to the environment.
Recognizing these states of beings, let’s see the land law whether it has
foundational legal framework to corporate accountability. The land law in
Ethiopia basically covers among other the EFDR constitution, the FDRE
rural land use and administration proclamation, the urban land proclamation
and expropriation and payment of compensation proclamation. The regional
states have detail legislations for the proper enforcement of the land law
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principles enshrined in the federal land laws. The regional land laws and
other lease contracts are not covered in this article.

The constitution, as the prime law, declares land to be under the ownership
of government and nations, nationalities and people of Ethiopia.*” Private
business persons and investors are thus out-rightly excluded to have shared
in the ownership of land in Ethiopia as they invest. Therefore obligations
attached to the owner of land could not be applicably over corporations.
Corporate environmental accountability relating to land is therefore
subordinated and supposed to be emanating from sub-ordinary government
legislations such as the proclamations, regulations and directives relating to
land. In fact the constitution environmental stipulations relating to the
environment as discussed above are still preserved.

The FDRE Constitution further has stipulated discretely that investors that
obviously could include corporations can get land holding through the
modality of lease holding.®™ Thus the type of tenure adopted of investors is
leasehold which is administered through government contract- lease holding
contract. From this constitutional ruling, one may deduce that government
being a trustee to land ¥ has inherent right to guide as to the
environmental/sustainable use of land by the public, private sectors
including investors. The government lease holding contract is also major
source of obligation for corporations in their economic engagement and in
relation to land. Save its significance to regulating corporate conduct
including their environmental conduct this paper doesn’t, however, dwell on
discussing lease contracts. Thus the subsequent discussion will be over other
federal sub- ordinary legislations.

Beyond the constitution other land related legislations at the federal level in
Ethiopia include subsidiary laws such as the federal rural land administration
* the urban land administration and use
proclamation’" and property evaluation and expropriation proclamation as

and use proclamation,

87 See Article 40 of the Constitution.
8 Tbid
% Article 89 of the Constitution

% Federal Democratic Republic of Ethiopia Rural Land Administration and Land Use Proclamation No.
456/2005, Negarrit Gazette 11" Year No. 44 ADDIS ABABA-15" July, 2005

%! Federal Democratic Republic of Ethiopia Urban Land Use and Lease Proclamation No. 721/2012
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mentioned herein above What these legislations say about the environmental
liability of corporations will be then be discussed hereafter.

The rural land law administration and use proclamation categorized
landholding into private, state/public and communal. * Each of the
landholders is duty bound to manage their land holding.” They are obliged
to manage their land and lose their right in cases of damage.’* Damage is not
defined and from our ordinary understanding it may imply affecting the
natural quality and distorting its feature to the extent of reducing its
production. Damage presupposes compensation to the owner/holder whose
right is affected. The owner is the government and the people. Hence the
holder in this article the corporation holding the land by means of leasehold
may lose his right if improperly uses the land and damage sustains. The
damage as described may include environmental damage and hence the
corporation shall manage the land and protect from environmental problems
such as soil pollution and degradation. In fact the extent of damage and the
measures taken against a corporation that damages its land holding are not
mentioned and one may question whether lose of use right is the only
measure to be taken for environmentally damaged land. It may pollute to the
irreversible level and lose of right may not be appropriate measure at all.
Obviously if damage sustains compensation and other related measures are
expected. Whether the holder will be forced to pay compensation in cases of
mismanagement and damage to the land and the amount of damage and the
payment modalities are expected from the regional land legislations in which
the proclamation has given agency power for its detail administration. As per
the author’s view if the land is damaged because of improper use and
management of the land, he shall not only be forced to lose his right but
must be forced further to compensate, restore the land and if not restored has
to be penalized. Hence corporations once they are entitled a lease-holding
right of rural land may lose their use right at times of mismanagement and
penalized criminally as stipulated under article 9.

%2 See Article 2 of the rural land use and administration proclamation, Proclamation No. 456/2005

% See the preamble and Article 10 of the rural land use and administration proclamation, Proclamation
number 456/2005

% Tbid



Bahir Dar University Journal of Law Vol.7, No.2 (June 2017)

254

Another important thing that the proclamation has included is sustainable
conservation, intergenerational equity and land use plan incorporated in the
objective clause. The objective clause says that the proclamation has
objective to:

to sustainably conserve and develop natural resources and pass over to the
coming generation through the development and implementation of a
sustainable rural land use planning based on the different agro-ecological
zones of the country, to establish\ an information data base that enables to
identify the size, direction and use rights of the different types of
landholdings in the country such as individual and federal and regional
states holdings; to resolve problems that arise in connection with
encouraging individual farmers, pastoralists and agricultural investors and
establish a conducive system of rural land administration; to put in place
legal conditions which are conducive to enhance and strengthen the land
use right of farmers to encourage to take the necessary conservation
measures in areas where mixed farming of crop and animal production is
prevalent and where there is a threat of soil erosion and forest degradation;
to establish a conducive system of rural land administration that promotes
the conservation and management of natural resources, and encourages
private investors in pastoralist areas where the tribe based communal
landholding system dominates. %

From this objective clause, it is to be inferred that the government intends to
modernize the land administration system and plans to use land sustainably
by employing different modalities including conservation works. It clearly
has recognized one of the pillar environmental principles called sustainable
development. It also has recognized intergenerational equity and rights of the
coming generation. These principles presuppose environmental
responsibility of land holders among which corporations are obviously one.
Any violation of such pillar environmental principles affects the land. Hence
civil as well as criminal measures may then be taken on the culprit
accordingly.

The proclamation has enshrined environment related user’s obligations and
restrictions too that applies over corporations.

% Ibid ( the preamble part of the proclamation)
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Holders restrictions *® are basically land conservation and environmental
management tools as included in article 13. It includes restriction relating to
free grazing, use of water between upper and lower catchments, use
restriction of the sloppy land, wetland conservation and farming restrictions
depending on the nature of the land.”” These are important restrictions the
use of which protects the environment.

Inutshell the rural land administration and use proclamation has important
provisions that could hold corporations liable while affecting the land
through applying environmentally unfreindly technics or ways of production.
Although the very detail administrations are expected more from the
regional land laws, the proclamation has still incorporated fundamental
environmental protection clauses if applied could held corporations
accountable.

The third part of the land law discussion is about the urban land use
proclamation (721/2002). The content analysis on the urban land
proclamation testify that the proclamation doesn’t have clear and direct
environment related provision to apply over corporations to hold accountable
for the sake of environment. This, however, doesn’t mean that in urban
centers the environment is not regulated. The environmental laws as
discussed above apply all over the country. The last is about the
expropriation for public purpose and payment of compensation
proclamation.” The proclamation has its main objective of regulating how
expropriation is made and relating to payment of compensation of property
including land. It is the proclamation based on which the government takes
land using its eminent domain and distribute to the investors. This
proclamation doesn’t have close objective relating to environmental
regulation unless there are instances the government may take land for
environment related projects. Hence there is no special need to articulate the
provisions.

% Ibid, see Article 13
7 Ibid, See article 13

% Expropriation of landholding for public purpose and Payment of Compensation Proclamation,
Proclamation No. 455/2005
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The overall assessment shows that the rural land administration proclamation
and the constitution relating to land have incorporated important
environmental protection provisions that may hold corporations accountable.
However, the urban land proclamation and the expropriation for public
purpose and payment of compensation proclamation don’t have enough
coverage that helps to hold corporations accountable for the environment.
This doesn’t, however, mean that they are exonerated from liability as the
environmental laws are applied and the common law remedies in the civil
and criminal code still may apply.

8. The Commercial Code of Ethiopia, 1960-Company Law

Company and other business issues are basically regulated by the
commercial code in Ethiopia. The commercial code of Ethiopia was issued
in 1960.” It was enacted with an attempt to comprehensively regulate
business and business-related affairs.'® It treats business, the formation of
business organizations, administers the mode of business practices, company
formations, operations, and winding ups and related issues.'"'

Foreign investment companies, in whatsoever form they might be
constituted, are subject to Ethiopian law requirements while operating in
Ethiopia. They are required to be incorporated as per Ethiopian law.'" As
per the company law, there are about six basic business organizations.'®
Nevertheless, the commercial code of Ethiopia is an old business regulatory
framework that doesn’t incorporate provisions requiring stakeholder’s
interest such as the environment. It doesn’t have any provision requiring or
promoting companies for CSR. The content analysis over its provisions
indicates that the legal orientation is based on the classic shareholders model
that runs for promoting economic interest of sharcholders as its prime
objective.

% Michael P. Porter (1995), Unlimited and limited liability in the commercial code of Ethiopia, ILSA
Journal of Int'l & Comparative Law, Vol. 4: 1083. It can be accessed from www.abyssinialaw.com.

1% See the commercial code of the empire of Ethiopia, 1960

" bid

12 See Article 10 of the Investment Proclamation, Proclamation No. 769/2012 (as amended in 2014)
103 See Article 100 of the Commercial Code and Article 10 of the Investment Proclamation
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From all the provisions there is only a single article that may apply to the
environment as a case in the public interest (Article 542). Article 542
describes the causes of the dissolution of private limited companies. It stated
that a court may dissolve a private limited company through order provided
there is a good cause. The phrase for good cause includes cases of public
interest.'® And the environment is one of the most important public interest
issues that shall be included in such a scenario. The violation of
environmental law requirements, therefore, amounts to good cause for the
order of dissolution are rendered. Besides the commercial code applies over
investment companies incorporated in Ethiopia in the form of business
organization.'"

In nutshell, although the applicability of the commercial code over
investment companies in Ethiopia is unquestionable, still, however, the
commercial code lags behind time to set environmental requirements and
hence its review proves the non-existence of direct environment related
requirement to make companies liable. It doesn’t require environmental
responsibility from companies. Corporate governance shall, however,
promote stakeholder participation and environmental interest needs to be
reflected in the future amendment.

9. The Mining Operations Proclamation no. 678/2010

Mining may affect badly the environment unless properly managed. This
section assesses the mining proclamation relating to whether it has some
regulatory framework that compel corporations or business entities involved
on the sector to be environmentally accountable.

In Ethiopia the first proclamation to regulate the mining sector and subjects
3'% and has been amended in 2010. The objective of the
2010 proclamation incorporates ensuring environmentally sustainable

was enacted in 199

1% Mizanie Abate Tadesse (PhD), Transnational Corporate Liability for Human Rights Abuses: a Cursory
Review of the Ethiopian Legal Framework, Mekelle University Law Journal Vol.4 June 2016 pp 63.
See also article 10 of the investment proclamation number 769/2012.

1% Tbid and See also article 10 of the investment proclamation number 769/2012.

1% See Proclamation No. 52/1993: A Proclamation to Promote the Development of Mineral Resources
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development of mineral resources in the country. '’ The proclamation in the
preamble section clearly states that “it is the obligation of the Government to
protect the environment for the benefit of present and future generations and
to ensure ecologically sustainable development of minerals.” From this
sustainable development and future generation equity which are among the
fundamental environmental principles are recognized. The proclamation thus
has clearly mainstreamed in its objective the issue of the environment in the
mining process. Whether it has further prescribed liability for corporations
operating against the environmental principles is also scrutinized. Thus as
per the review article 60 of the proclamation is found relevant to the point at
hand. As per this article two environmental rulings of great significance are
prescribed. First rules about environmental impact assessment'® while the
second importantly deals with allocation of funds to cover the costs of
rehabilitation of environmental impact. '” According to the first for
obtaining license preparing EIA is mandatory and he shall also get approval
from the ministry of forest, environment and climate change. It stated as;

except for reconnaissance license, retention license or artisanal mining
license, any applicant for a license shall submit an environmental impact
assessment and obtain all the necessary approvals from the competent
authority required by the relevant environmental laws of the country. '

As per the second environmental sub article the owner of the license has to
show deposit about funding the costs of rehabilitation of the environmental
impact it will obviously be emanating from the actual mining practice. It
stated very clearly as “... any licensee shall allocate funds to cover the costs
of rehabilitation of environmental impact.” This provision has great
contribution to the environmental protection endeavor. It may have
significant prevention role to the environment. Via these two provisions the
mining proclamation able to regulate environmental responsibility of
corporations involving on the sector. The last important provision is article
78 that describes about penalty. This provision in general has set a

17 See the preamble and objective clause of the mining operation proclamation, Proclamation No.
678/2010, Fed Neg.Gaz. 4™ august 2010

1% Ibid, see Article 60
1% Tbid
10 hid
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punishment of fine up to Birr 200,000 or an imprisonment up to five years or
both. Accordingly if corporations contravenes or fails to comply with
provisions we have discussed above they may face with such punishment.
But whether this punishment is additional to the punishment relating to EIA
in the criminal code and EIA proclamation is not clear. The mode of
calculation of costs for rehabilitating environmental impact is not as well
clear. Still, however, the mining proclamation has attempted to set the
bottom-line environmental legal requirements for corporations or business
that wants to involve on the sector. The cross reference to the EIA law and
the incorporation of environmentally sustainable clause as well as the
requirement of allocation of fund for the environmental rehabilitation makes
this proclamation very crucial for ensuring responsible corporate practice.

Concluding Remarks

Corporate environmental responsibility is often recognized as compliance
plus approach and to ascertain whether a country has corporate
environmental liability regime requires assessment of investment and
environmental regulatory frameworks that have a nexus to do with business
and environment. By this article whether or not Ethiopia has the necessary
legal regime to hold corporations accountable for their impact on the
environment has been assessed- it is called an appraisal of the legal bottom
line. It scrutinizes the minimum legal threshold of corporation’s
environmental legal liability.

The assessment signifies that there are various provisions/rules to regulate
the environmental conduct of corporate/business sector that ranges from
international hard and soft laws (to which Ethiopia is a party) to national
environmental laws of civil and criminal nature. These environmental
regulatory frameworks are found scattered in different forms and sizes that
include international environmental treaties, bilateral investment treaties, the
constitution, the criminal law, the civil code, specific environmental laws
(pollution control proclamation and the environmental impact assessment
proclamation), and sectoral legislations such as the company law, the
investment law, land law and the mining law.

Hence the study confirms that Ethiopia has the necessary legal bottom-line
to hold corporations environmentally accountable although its special
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environmental legislations lack comprehensiveness, clarity and adequacy.
Hence it is suggested that reforms shall be made to better respond for the
current environmental problems and holding the business sector
environmentally accountable. Especially the commercial code needs to take
environmental issues into its governance framework so as to promote
responsible investment.
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ALaNTFA CTFAA: QATIOPI° P TFATTE ooA € TH0L @-0T 2981071
Usd ATSAMNP P 0h? AAoo-2PG  Fhéhéd @1ST PN 0L
PLINGFT T TP AZINMNC AAA ORTT Aty AL NANTT (A20P)
(2.4) NaoP7 AN h7? AmI°HH 2L AL9°0 T @L I PoLChN T hdalem,
ATSN0T PULLLINT HE T Mo € COLFLI° aoPT NCON AL N 7HN avfH
TN, oo T favAndi: QAPIICE am#n.€ POLS hTr (FFAhA Aaol ST
hS HIEP AL NA@ ool IR MPTES AN LT VIR Pch GATT T
PULARNTF @ HEGPTHE AR AR Pons.€ havl207T7F mPAA P6G GATILT7
AS AT oWl P Gb-hANT OHY A7re COOT °C TN PA:

1. ot 1R A&

mPL W1 ME PO CAAA AA-APd hCONVT U-A- hT33P Pooie h1AN
BI°C PINL ALWPT PPCN HaoSt Ad-A 9°U-673 Fidt 2196 CA0-A TST HCS
hSN e 10 HY Hoo? Polome NH-EE CA0A LCASTI® WU Consi L
CONy hhta ARTTI°:5 9o39° Ady. IHC $LI° Pov-Uan® OALLONTE (497
AL M7 NF ALWPT AL CHF-AMT GavAnkt CINC AGoPRE AS ATHY
AMPTIS  GATIDTT (h?  ATLAITTF@OS T NGFo- AL £10LE oo}
POLLNLE NP PCINEEBLTF (G4I°F NooPovlPFE PhNAI® 0/2Ch-Goott
NALLOT Fhd T (FA07) FeodCrar g U-aF PI°U-6F 16-PTE AbA
AA-ULN (R 040 MAAT) PPLONTE NARA AC-LAL (PAAN Aaon?e QANFT)
ATAC OWJRET NPBTL 9IeNT (PCAIS  A5h) PRI W PA-NPA
Cav-tCI9° WA PG T aolP'r? AI8.U-9° VPl 90NTTF OLI° "N P P
AALT N9 76T PAFLIL. 10+ NTIAT LP@an- PINC o PST®.: ooP0,.€ NATH.Y
AL INLET aowlt WHELTY PSA:S haMY P9°043 HooST (A avddt
goot-Gav gt PHAPD- PTi6G hiBE PIE®- avlhemm- LLPET PPN NP PhT
neABE H&GDT AL £hd ALWP7TE P49 9ATILT 9% @0 T AL ATT7
PALLav G WP E POLONSNT (A EAAL) hbd-dN AT INC::T

MALPT ONTPCE VN9 A I°V-63S ool ANTF: Poo P 7 addNLITS
m+oL3 AL L9r0F INC: NHen0a> €07 FI3ReTmF hidas P4+

> Mohammad Hashim Kamali, "Maqasid Al-Shari'ah": The Objectives of Islamic Law, Islamic Studies, Vol. 38,
No. 2, p. 198. Available At: Http://Www.Jstor.Org/Stable/20837037 (Accessed: 20-10-2017).

® Kamali, "Magqasid Al-Shart'ah", Supra note 5, p. 198.
7 .
Ibid.



PIEG T FATIP T (0P8 ATI-1I4 ) 265

&1 PNIET (9A4h) AG G071 IC CULALC WA ALPNAIC INCHS e
27 abh PCN Yoo+ L0 P07 MCONTT AIOED AZINLLT HR
ANINGIC: ANY PRIk L9 N9°CI°C ALYt Phl h@eR.@7 +nnas
9097 AL ool AgoAP T POILFA NoolP'rGE NovAfk 1Lt @nT N°15T a9
U3 ACIME oolP7 PUILFANTS NTPCNE @B9° 19° Pt (Hy) AL ¢tavlhi
Moo P04 WD NopsA e 29°  ATLAYITTTO AS  WlAATT o
POLALACHT UsF ALMC STFAN NLA 2291 Coh ALIC9° neA-HooS T 7S
PI°CIC Tihrdt BIBETE PSA:S U 201 aod).8 ALALALT VHFAANE 186
AL hF8.L-00% 91477 MA@ OAF UG AnPT ome0.€7F 0L ACIat N
NI AT ABTAI®: o208 A MLTE MAAD. P20 TP @L9° &SP AAN
N7 Ph? C1PAL ®BI° CTANE hoLP 0T ALA (AL PO4% h21 hmPaa
PN Yh (069 N°T AS 0NHAP P10 T AR 9A% NAT ALY Ph?
AQGR.D.7 hAN N9LLLGPE AG N°72ah HL AT8 LMoo PP hLD Phé
10 FALYS AN Ph? ANG-SrHaTaRT T (Legalism) RIE €0LINMH -
PHooSTY  CALPH ANPIILPTE  AMLPTS Abd “TUNLAN PchD  Ath et
(Literalist legalism) QVA PHY 340 AL+ @-al @10

¢S ALt 3én' Pomsi e Al PHIA@DG 4C-PSE AT NECATFTFo-
CHGOGT 9°0-¢7 NM07” 1 A-HooF: Nat-TFCoLH AA-109° (932 h) MLUP7E
LUT 4 PPN AA PP 24 AT hd-YL4ov@F aA-PmP4. (1085 h.)
FeCAN:TT AN-BORYL PRCAT WS CASh  WTTT ONTAPT  0CIPST AS
hECOTF@- PPH-E? ATN.C AMPT (FATILT) (ool AmPAL P4 GATILTF
ALAHPAT  NHDST WL P08 AZITT CFADTE Coni L PEeD
haoBLANTE TINTFI® oWl P GATET (Rl PT)E LILPT (WEPT) (14.07)
AS  AONTILPT  (#IMF@.£7)F  Agofavlf IR PO FPORT  BoLL WIS
LAaoGA:"2 hEwpy 1A ConPn.e? XAH0-chal A PTG H&GPT N99044-F
ANMA, (A.h.h 1111 A) 40 AA-T0.A0> BS hA-ao-N N4> NHNT aoR SEFTFar
MP, mPAL PANFPTT ANAPA: (1697 AT he@TF AO9CE PHC-
A - FOABTT (A 1) WS LT PN AP aow P GATI DT
PPH oo P ©ch? “104PE ATLPYT h9°I9° NAL AYHY GAYIDT peaie
ANTFD AS TNP ALLIVFD AL N2 6PFF@ AR ThT AT HPAN:"S

NHY 072A Poom PAR AR o27/Ah1l A POV (W HEaolm CaoP0.L AAN AL Fhe
PG 914D 78208 CCLOT®F P°ANT LT anI°LPA: AANTT PUAT (U-NT

¥ Ibid., pp. 198-199.
% Ibid., p. 199.

19 Mohammad Hashim Kamali, Sharia Law: An Introduction, Oxford:Oneworld Publications, Oxford, 2008, p.
125.

" Kamali, "Magasid Al-Shari'ah”, Supra note 5, p. 199.
12 Ibid.
B Ibid.
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P L0 (°0NA R hovni) aohhd DBt LAMCT 708087 aowlt £RL1 9°Cn,
(CHh) T1LLT LIN NTIATF L AC h&-87 hC-¢H. (1208 h) AS NG& h&-87F
AN-h?1.8, (1233 A) N2IAT m20.€ MALAHAL AL ASLOD hLN@- 1.6 PF
aoNA AT%T MEeoPA: (149" NFALE LLEPT AL ATLTT 049P Ch?
GATYDF aohhd  hFST oogPLT 1 P TR A4 haA® Aol
POLTANF @7 aoaoiE 2T ANG-CHPA: e9I0N, 207/ h1l AP P10 Dbl h&-
87 hi-Péd (1285 h) L P49 £121PTT AeoChrB hAL  hA-TA.
NARPT@ AP0 aow 3P C1idS GNTILT Hem14T ANC (AA-2L0) DENHE
PG 90T PS AJhA AL ANTYHOA: AHY Phd-Pé-d hONE hACH
N3A Poomt Ah-0i. (1834 h) AS AN-Nimhi (1834 A) €26 AT+HPA:™
NHao949°F  ONE  AN-0A9®  AD-(rA%Y. (1282 h) L99°F (owsl.e AL
NTLETNLD. FPLE AA-hVI9% e FDF (90 WS BPAL WEe Tan1é
aBO AT Pooies AWPFE hUAY® PRCh?  GATIDT  $8MNMm LT
ahAhAD RI°C NPTEOI° 1R @ <PPI°T TINTT/CI0NC 10~ 0210 04
20 A AdHPO-PPA::'® AA-AMN, (1388 A.) L29° ¢Lav@- C1i10: ¢ o P L
14-hATT  OTAPT Moo 7175 A0 PaLd  APMmDTT  (29avAht:
AR UGS mPAL hTLAGNTD PIE HQWPT oohhd A28 PIE U107
BOAR/UAPFSE Cch? 9°CIPC  (Aldc-A/hduction) WL NTINTHPOF:ATmPA.L
AL 1A 9PU-R ANCHF PRLT haolP'r WIACE Coos € WO (76T AA-
7 PAL) LN aoml e ALTT TaPA:"

AL kL h&-87F AAN? FLTLEH L P1i6T GATILTF hAL (o Tet
A DT NF AONT ALTAI: ANTT A°AAT FA%TP hEeoTF N2%avhht
PAOrA DLIF TIUYATE PHICLS FONC oomNPE PN+ ool F “7aNC oHH-..:
HASATIE e TF N9.00Ah Tl h9°ANT TIRPCE P77 avdh9® QWCLS 27Y-
¢ oiF.E hEPE P49 9ATIPT aohhd TEAE SFo-:"® gv Pida
AMLPT @07 PAGOPT hAN Avoo® LEOLT IPC ANTI° Hoo's ¢ oo e
goU¢T NI 0 AP ATEEAG hHv AdN ALE PANGE ool AS
BT TOPT PADTIL ATTTE PALTIN AG PLRTAE 9°CIC A AT
M NACT oo AATTE 2GS evhONC AL Ptoow/ldt VIR 2191 Cavani-t
NEChT WS hASh £I6 POLTINT@. AN oo STa- 09I0F TCEL0C
ao-yaog hI® h?IN, PLOTO7 hANl MI°LPA:L amPaL PG GATILT

1 Ibid.
5 bid., pp. 199-200.

1 Mohammad Hashim Kamali, Goals and Purposes (Magqasid) of Shariah (Part 1), TAIS Bulletin on Islam and
Contemporary Issues, No. 31 March-April 2016, p. 3. Available at:
https://www iais.org.my/e/attach/bulletin/2016/bulletin31.pdf (Accessed: 10-Nov-18). see also: Kamali,
"Magqasid Al-Shart'ah”, supra note 5, p.199.

"7 1bid., See also: Kamali, "Magasid Al-SharT'ah”, supra note 5, 198.
18 Kamali, "Magqasid Al-Shart'ah", supra note 5, p. 200.

1 Tbid.

2 Ibid., p. 201.
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NTET GA%TPTF A28N PILTAT AZL OPFP A ANLP 0B Ut LT
A DE IATO AOM AS AR POLTA NaoPy CaosA.e NC U-ALHI® het
P AFTIH0AG::

2. MPNA P0LG UOF (0P8 AT-ILSH)

ADAI® NAT°TE (3445) WS (LT 910447 PO AP OP°L4L-P AS hd°T N7LA
NAD L N AIS.PF P998L47 9097 LI AI°ANP avavldf @+ (69
044 -HAP L9° NPSTT A@- (LY 249° 091540 $£3 120002 MLt
CATES  P1LDD AISPEE N9900LON @LI° NYIC L% LA HCA-NI-
N INC MNTILS S FAP AT8PT 191410 @-N-@-l& O-NT 19971 AS
Q%09 PP aoAhFP P aoCUPLTFY G L1UPTF LECAA: ANAICE PTILS
h?? POALYTS avlit NPINLT DONGP Tit AL aoAhd® ChTD Ad-++75
PON? NooAIY PG FhE POAI® AG PATTT GATIPTF Palaht 90 PAD- 1a-::
AMU? GATIDT Ad-? ATTILLT N9LLLM T4t @0 TE @ NFAama- P20
hPI® AS NA-9°Cm P40t ANGP PhD I°CIPC WLLECT PP AG hU-39° 99247
AL, PN aolP'r AILAEMOP PST Tlk avAhd® AT AS havd-C Fanent of
ANFOI9Y U 0L OnPE ATS.Povd. POTFAPA: (@ ANLSO NPLNE- AR
ANNLTEI® 271 PUN LPCANT he-P9° €77 PUN WPl LUGAT ANAY® 9°L(L-P
GATIDT N9V AS PADF ACIPE héT PG haod°l-t 9A%I®- NHeno94F
ALY 94 OnAT TLI°L @FL PiE®. PPME GA9° Ot NS AS av )N,
POLPHOTT PRI 21046 BHLIA: NAA ATAR 1149 0T Aao3LAP 0T
A7 oo apAGePTF SR QALY 1169 Nh Tl MNP heaTdE
MUNEPT ADTILLP AS ZATHE aohtINCTH hoodMC AS 9°L4-P Oty
ATGPGE 91l NAL PATHY NPT £9°C Ao WEeoF aodhit AS
TIYC apALSPT GFm2 gy av AP FATT hN4G GATIDTIC (AL FAd:
PANAT® GATY aolP'+F P49 AP@HE LOTITHAA:

2! Kamali, Sharia Law, supra note 10, p. 127.

2 AgoAhF P WIT ThF L AS FWIH oolP? hA@ WOI°EP TIFT NAL 46277 LeP TN AS 425
PHA oo PSTF@. I Hano14 PR 1206F SFO: AT A@F SINLAN OLI° YIC NS O A8LC
ho°L 4P FAV 4.L40m. MHIC @ AP T AS TON 0AL AN AA FAP £h7 A~ AS TN £A
P AdPS ACAM 1@-: FICIETE AR aohmek? NhgoAnht hTLLHA. NAL NHI0C ALAP Yar::

2 Mohammad Hashim Kamali, Source, Nature and Objectives of Shariah, Islamic Quarterly, p. 119, Available
At: http://www.hashimkamali.com/index.php/publications/item/113-sources-nature-and-objectives-of-the-
sharicah (Accessed on: 24, Nov, 2017).

aANAI® AT OT PheOT ovovlf ®LYI RChT AL NAL CAd.d+ 9°39rT PI5 thdk GNP
ML TT NLF7 (99247 PPART P& Me-chNdt HAGATIE MeOT TI0nT 10-: DAPIY® POLY hIT
NPLLE® PLNTF@ A1 AG AMPAAD POLG hT “104F OHAR I0F (549" PANA Povalh
AT DT GT@® Tt ARLAYC: ANV ANTE POLPI@ 2VT NPT POLLLIIM NChF PRCh
TPOTF ool ToI® 0ALT ham$AL PEChT 6235 AFPAT oohhdi @ 350 NF COUPT T W77
PhaoAnk oo P1GT AAD PRCAT AEA OTPA NAAPTTHS WG $AR 9A9° C9LeMITT oolPr 10 :
VI oowlt €ChAT ATL (hD R AG AONE hLTAIT N4t NovRhé W121CT $ChT Pt
w@oavdf (V47 PPIE® M <AdFPU: 0K (HAC)T 0FNT O9°F Lmé-A:: (See: Kamali, Sources,
supra note 22, p. 119).
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MA@ Ph7 9°CI°C hLrT PhT? A2C% T ANLY POLTFANT Ad9° Lamar9°:
PI°N0 Am.P T QAT ALLAT® AA° NATLF 0T TPA Ph? aoCP LT hG 9948
£1.01PF NRChT AS MA-5h FIAAD ASTEAF:: ALY aoAhFP Pih? ooCIP DT
AN PR AT IPCI°C  (ABA4AL) ool WILaOPST@ a3 wHYT
aABDT AP PadrE  AFPSTL IOIeNT POLAAT AHLVIS @+ hDAI®
PATCYT ARA ATBA PTE N(49 NRA ARTIET avavlf WS WHYT AILPY
EChT N9°04-6 10 AFPR 57 POLIAAD-:: (LY 418 Pavddirk AINALC PUT
MNP ov-yan® AF@®- A°ANE AHYT CFIAMOTF@- A0 oPSTFO? RCh?
POL8N::2

MPAA A Adb-lNE 4G I aoAhF R h? TI0PGT PAD-T I°LL-P AG Lihi-
MALT DT ATILOIT AN NhD 164 @NT HOLA @ PULTTT GNTI DT
NPT oowlF P GATIPT AC AMPAN STAN: AILVIST ATLET 000D
ONOST TR (1hHAl AA-ALCE): UATET GFRT (0€A) TINLTE A POEET
PADTET TP UINT (2900Ych) ST 2% ALY GMTIPTF OAhF e AIeRT
ANECAPA:

N7l OC PAD- P14G FATT POTUNLON AOAT PPYT-7 TAONT hoophht AS
290G 0TIR hAFOT N77004-REF NADSTLEP AS 7AW 17Tk
THGP AFLWPT T1LLT 10::%8 unLnN PINNNT £9°C @-mt AFLaoPE
APT  OFSmA  PATFO7 ANOS N29-9°0C AS a3l AP T9UCT N979RE
P HONT PNL-IN 0T PovhONCS PAAT® A0ET? oomNd  LFAA::Z
AN Nh-A TA00F NRAP MLEOFTO &AT®F hooFA 0AL:F  AOIT
ATIVNLAVTF D NAI° AYIC MPTL AS PLONTFO7 715 “ThA PoLTA LU NI
AR AR PRAP PAL7N +T9°UCT aodh T Nam++S Oao-@ ¢ A8
ATIECTT AmPAL PEG I°LL-PG avHAP GATILTT AN AR oovile
i LY 41€F N9A9° PanAg® STUNLAN @-0T AHeoG T PHAPD-T ¢4 L9915+
TIVCTG PPL P ALINT WSS  (Educational Dualism)? w18.U-9° 04750
Phm.Pt HCET AL 4Pm Lhol Pov-AATT A6 AS GATIP  ALIOT
havAhd € Pamr-+T T10¢P% @6h, N&OF@ o018 ool CFo- 90221
PLLOMT GAI-hPT PANGPYTE oo ?me:  RARYHS ASGPC-FROVTE PAATCS
avl D0t AMl OWF. TICT? AavPle: PHavt Pav-NAICS avdAI® CALT
CA-TIPVCT ANLPEE At ADATIR AC12L75  (Islamization of knowledge)
PUNTER CTIPUCT hbddN TACTT AovPLe G J°U-E-P TLtF 071847

2 Tbid., p. 2257 «(ov-chao® PRI AGATIHI° AHIT hQCT? W76 AAANTVI® 5> (RCAT: 21:107)
% Tbid.
* Ibid.
27 Tbid.
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AL 271502 guge ANNTF O FRnAT @ PHES AP T AG AMLET N9794 T PsS
GATILTF NN N91LLN 418 WETE AT PERA BTLPA::

RCASPD P4Th X T0-hAN A4 AT PNLA PTAE +Pi PPI0T PACIT
®LI° PNVT-+nC @-h  (corrective or retributive justice) NF AgWP3T 0CT6
(AUN2) 4S Nald +mPoLrE AL Ptoow/lA h (distributive justice) PUIN4?
9097 AA@-:P PqUIh 949 NANAYS MEI° Naognlia: Ph9°AR Y.L NPT
Noo-yoog AG OHHUF® AL NF ¢FL11 AL U-A9° P+LI™F Ph9°An
ASNTET PUIT AS AT ATILLD DGAE AILNPTT LMV hhgeAn
LY FAP CFASh M 1o hTr 4991 09947 §FRT ATINAY
079290 Tt @Mk C0FT 9N Po1eah (LT W NarkiAao. GATI@-F
0991500 h& b M Fen14 CTo (AvA7Z) am? PU1LLNT 91646 LAD- ‘1-::32

AATD PLT 9NTT POARTT TPI°  (ewdAh) TIMONP 1o TEIC AOA
CTEMI9° ALY 428 POLENTT ALWPTE 9°LLP AS DALY LA CAM-FE
PANNT AS PTIVNLANT RAPE GPLAR AS a0 FAP ATERUIS PHUT AS
Paven .7 TOAL TP Nav-p At COH 04 AF0-hAN 1@ OHY 9497 2~C
T ORI NAGITT  (25N05h) aohAhA  BhbdAT RIeEIC TP
POLLASHA ®LI° FE&TT PTLLeANTA TACT OANT ao01YF At T4
POICFN NoolP'r 1417 aohANA (850 AL-2L0)%° mE9° TIACT N0 (L50
AA-ULE) (et TPI°T COINTTES 0994.01T WA 100+::%° 060877 avhAhAS

28 Taha Jabir Alwani, Toward An Islamic Alternative in Thought and knowledge, The American Journal of
Islamic Social Sciences, Vol. 6, NO. 1, 1989, pp 3-4, Available at: https://i-
epistemology.net/subjects/islamization-of-knowledge/item/333-toward-an-islamic-alternative-in-thought-and-
knowledge.html (Accessed: 10-Nov-18).

nret 0NCtH-9oo 3t @4V A@P T ANATIR DAYILLD WS CU-AFET CHIPUCT 2Co% T Nov-hA,oo-
GNg° Poodiiy U7 WS PIPCIPC AR AT ANLIT PP PR U ALTE WPFP AT
NANNZICHIT? ooCPPTF A NPT NHan14: NChI CH4TC AS 704N ALTAT ATRIS
NANATTIRD CA71-A@+ T FANESS T ACFPT BIFN: ALV 4LC-P88 ZW10- CANIVTTLHT7
AT A Amen 0TLTFAD FAR PUC L/IC ANTIUA hd-45d koot G0-adE PANATTE
AAN, 49" (The International Institute Of Islamic Thought (IT) 6I°C ANTF heTE  ANATIP
eHICVCTS PIPCIPC T10hAT AHCS ALTH hGFE 906 CNCN 0197477 AL 215 Y 418
PANTT9N AN-44t 49-01 U107 dslamization of Knowledge: Gneral Principles and Work plan.»
N7 Vel LaoAh:li (Available at: https://www.muslim-
library.com/dl/books/English_Islamization of Knowledge General Principles and Work Plan.pdf AL
LIEN): A78.U-9° ¢ TIT £L4-1 https://iiit.org/en/home/ AS https://i-epistemology.net/ £10F:: ha1-¢& ¢
aoNAY° TTUNLON ATACT AMZIEHA7F MhAN LLE NE 270 oouNT ANLAL NLIPF9°F hHY N4+
TR ADATIR TIPUCT AL A2C-1PA “THRES AS AT ALLINT ooP'r7 Noom$bd®: OHY L1
PATERET oo-0AI® TIRNLOAN D A1 PT oowlt £2LT ANATIR C1-T9RUCT 9PCIRC
ALLT LA

% Kamali, Sharia Law, supra note 10, p. 28.

30 Kamali, Sources, supra note 22, p. 225.

Ibid., p. 227. ATRUI® RChTE AA-U4.8F 5:25 GaovhhLA::

2 1bid. AP8U9° RChTE AA-70A 16:90 Rovanzl:As:

8 RChIE AA-hET 22:78

3 RChIT AA-“TAAMN T 567 RI-LART 4:28.

%5 Kamali, Sharia Law, supra note 10, p. 132.
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MO PMPAND- POES h? “10PS aoHC T AP 900t (344) HLCT
AOONE  BTAA:® (94T meot @0T NTPA ANPT mPol CPIO-Y
(7201Y3) 8S 18 CPI0F (950550 7) MMC PP ChdI°C I°HG avAPT POLFA
A7 AHY £99°797 18T AL NP TP AG Nt hoIHGP Czo01Yh hAN
IC AIBLPALA AoomNP AAA (169 TPA aoCP LT3 POLHLY NPFHI°E Ppge
AS T8 PaoA? T PYE &CH AAEAAL CHto oY

AT-AMN,  AA-00-PL 27T 4 hOFA  AN-GIC9h OMHENTO 46-00, ook 4 Far
ATLINATE ANASS NWTDrE (1169) PCA AMD- 9°L4-P 488 OANA PHLDE
LMe ANt (LV9Uh) avlden, @i PEAT a38of] WG ooy Chd PCOT
hADIFP 4287 OLI° MPTUFT (220N Yh) ha@F POILLT 9N PATF@ ALUPFE
VEI° hS aohgch LT FE&TT 0BI° NAGITT (706045) AavhAni ¢-+L9TF
ST HCHC 649 £3012FF N90LA9° 1L+ @0 A%4% hado- OC
POLIRNT AN NAMC NGOAT  o204YH PoL.90TT® ool aof?
SNPA:: BVI® hAL hTF NCHO (AvA?) Péq 90T IC Wit idaoom Ui
2217 Navd A9 ONT 7€ W38 avoolT WA0E NGNAT TP9° no.eamnd
ANCL? ATAPT C1LL9° BE.U AAD- P1ILG 9T Y30

POD TP9° (o0 A.h) OTPA O20F ShdAN:D AINI® oowlF P ANLANTET
(RLPT): T1VeDTF (VEPT) hG PIOETF (10N 2.07) ST 149 N5 D-9°
PCA DALY TPIT A787 A7 09147 90T AA®-: PLSLOC7 ANLNITT
POM (hADS Otaow i CFm: Phe@t: PA°1IFT 21-A0S AS MLt SATET
AVPrT PAINY ANoooIA+t @LYI° ool UATHFSE +a0 AS “TUNLANNPR HIiAt
POLLONTA Mool 16% AR AS Phéld TNP LLCINTPA: ¢ UL 7 1-8¢F L9°
Me 0% APt AMANITT oodC A0S APTT PATNY ov99A Tt ALSLP7T
aNC  L.24 “1G AWNT@: PUELT hav?IANT ®B9° hdoohNC  “TVNLNANP
@07 PO NPT AT 4 UBFPFTET R&TT L9 ATINTT ALTC
STAA: APAN PUAT (1490 021047 ®LI° (oo-3o0)F n&h Pa-tFT @ ¢h7
NPALDT Nao-t (VEZPT ~C P08 STm: Ao ILE ®L9° AF2717. har
Pr4b S ChI°AD TIPALLTT hhaome9® ao’FICT (VLE) Shnlan-::40

g A h@ANT MMPAND ALT7 OMHa0F LMPTIA NTLA (YE40h) AAD
AL PolaolhH WFE, PINNT TPI° WG ¥t (mG4H) 9T 00T AN
ALTAI: htmPPR  AG  INTE 9PHG @R, oe01Ya NIA GATTS
POV (AUPH AT-rF0) BS OTHIE FANLDT AL Cheoowld hPt CU-NTHSRYT
(Universal) QWCL®7 99.8aM@ GPSA:YT NHana149° Noon1Ydh h@ANT

% Ibid., p. 36.

37 Kamali, Sharia Law, supra note 10, p. 35.
*¥ Ibid., p. 132

3 Kamali, Sources, supra note 22, p. 230

“ Ibid., p. 229

“ bid.
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YLt AL ACN-NCH Po90¢: TPIF homovG ¢9€ h38 avanlT PANE
NPT PTPIVE aowl Bt RS O6G APIMNO0. NAD- hFAR TPT OC
PANF@ PL0LFT AG NTIAR P09 ANLELPTS ooCUPPT PAT@- €26 9N,
@07 MF PULONT BPGA:Y

amPAL (169 COADT FNTIR TPI° (2o01Y4h) CTINNNC MPAA GA%T €910 ¢/h
CHT AP 0F38% N9 TIuNER oot NANTTT (79504h) aohAhA
N0 MPoLFT POINTIFG POINMNC A28 AMA 10+ how(1Ych aoCP 2T AL
AT Ph PCGITF (PPIE AA-APhLh) CTdhaoe OAWPFE hATHY® evhhA
PP NOINNNC AL NPLILE F4TF ovhAhd>F AU U-AHSR 1517
AaohAhA ANA 278 AR F&T ATELCH ovfb@s Pavd0N MPAN ALY PTT
Plicq P NLAT NoolP7 A0 A88N PR BT av-he AEAAE T1LD

ALNLATDT PTHE oo@bdv Aootiml HIE PP P0ET PTTPTF APl TFAPA:
.43

3. 78#(,.8% aopPT

LT AT PooCavldP@ NLEP PLIIUMT PR PCR WS £IRP
aonk? NPTF Nov@-NL:  9A%®-7  oopfT  SFAA: hAhS w7 hUPh
aohANAE AHAC ch? hPY A78.449° “THH PLq@m- %M%Y 1o~ 09Nt oo
N&IIMD £IEP AMMAZ LONSA: AA A1DICE PLTIUD hol1bPP avhont
NaA9I@- +ALHP AR LI BT hbl-dNl AL Hhé LA CLANPA ChD hiSBE
POUNtN UAMF POUNEAT AWPFE PGS 09T hihl £73.91 W1AAR AL+
ARG L POLEA:: Y nEr 1 PP aoAORT NHanCT4F hECO LAD- Ph?
018t (39h) AaolaoC wG  UAE Ph IRFPT MATLYTE AR LA
POLAM T ALS19° ATG-AMULT ehI°C PN 0NTA CooP € Add-dN 1 ALY
NI T LAE PhTE &390 TOHH ®L9° AAhA N4 &7 ALAhD-
LAND- ORI° haoiBi@- CHLTIINE 9°02et AP? ALTAP: hoHH @L9™ hAhA
ECa OFIHG® AL TP POINTIT ®L9I° 1&FF PovhAhd ®L9° TIACT
PavPCe: N BTLA: BV PLIIL PRIeT hEIEP avddhk OC 18I
Ao P8 I°CI°C ovth ALLTD LA PLEIIM. %40 NDIAR Nhrbdh @-0T
NA-FavAnt LLE P 9ATT (4h77h) av-h- (oo NaTPAh ATAAR AS N0t
PEIE AMPPI® AL Lav(ltin:®

“ Ibid., p. 230

BIbid. PHET M PTSPTF (PP2E AA-APhSh) 0T OFA Od T PULENLAIDF Nl AA-
4bh CON-TGET aohhd W78 1@

4 Muhammad Hashim Kamali, Maqasid al-Shariah Made Simple, Occassional paper Series 13, The
International Institute of Islamic Thought, 2008, pp. 12-13. Available at:
https://www.academia.edu/attachments/33761430/download _file?st=MTUOMTg2NTI2NCwyMTMuNTUuO
DMuMTIOLDY IMjEONjM%3D&s=swp-
toolbar&ct=MTUOMTg2NTI2MSwxNTQxODY IMjkyLDY IMjEONjM= (Accessed: 10-Nov-18).

* Ibid., p. 13.
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ALY AL IAX ool LANTT 2Ah AN AT AR P49 h? CHLITINTT PECA
PNIeT AmeI®: a7 LA° £10@ ALAND. LANDT GA9T Lavhndi::
LU AR 1Y 9D (Yh97h) hmPAL PNLS 9Nl PP PRIV TINTiE
(7001 Yh) hS 157 ®LI° NAGTIT oohADAS “IM®1L  (72504H) P840
10-0-9077 1@ (19°AA AR AYILLT VAT TIUC (087F) eFhahant 9P et
(24h) ORIPA CAFINA Moot 79°C A9°7 thAhA N9LA TP Chrdas
AMAR AG POPET PRIE AMPPIS oowlt NTILLDE LIV INIeE
(24h) av0P T Cavavl @ ¢ oo Bt L G 10 HIC CHhAhA®- Ahhe
oo 9°n38T W1 LU L7101 %44 LPIST adhdit C4H@MOT mPbaa
N70TG G0N L PA@T ChLIUC CIMT POULLHNG 1S ATSLCH NNTLLLCT
G187 CavhAWA 9NTY  (Yh7Yh) hA@- CI0T 1o OTPAT 1817 evhAhA
N0 TP9° COINTTF AhA Moo PMPAAD- P49 WD 104G 9NTT 7001 h
10 AN QU PA@IC: DR ATPR ATAAR WS CPAT @ Ah P P2701m7
9Ah oofC T WIPRT oowld PRL1 ILL-WANE  (FAOA) hbldN AP
CeIIVDT N (Yh7d) avA® T LA St (TanE GNTTT  aow /it
£LL1) hHEL 100 a7 aofQ T P&IIVY PRIt (2Ah) AILavACt
g ALLAY®: AL 24h NRT APR ®LI° N1 NIAX CitavAht hify:
POLGF-1147T WO1LPP (VEE) hG FNefP (7o8H) aodont: TPNVES (097)
HCHCTE (F0) Ot+.. WCETF aowlt h&Ch oot it hddAL QNTLPG oo-£P
Foed7 emePa

amPAL3 aoAPFE hih: £3EP GHT (HAAT (4 LA hooRIPh®  9°CI°C
POYMEP 1r: NV 418 h&7IWD ATPER AS %4 MFanol1é: 1 PolLnt
oo AS hOLLPE At (h@-) (AN AZ-7HA) heFs meold hdho-::
h?7 NOLLNT @BI° W HLYTINT AR P00 T RS ASN Ad13PTF @n, £IRP
(A9146LR) avpOik? NF oo bAT heh? 90995 oo3dd @6R, AFANT Wi8BES
AtLANI° POLBCT PooPrr PUNE CANM AZ-7HA OE VMO L0 ¢hTD
AOER.M.7 9097 (FFRAA Aol @A NG P (PLava PhOA AA-
4LPch A&TE PPN NPA PhT hiBE WS W9 T IC NTNP ONTANL ALAAL
(PN - 9°ONAP haonie) AL TONS PBC NaoWP'+i AANIM AZ-rHA SOmar
PINLD Fird Tl ASA INCE @M k9® 7oP0.L CTLMNPOTT PUA FENP CA0A
hflid- WI8LG LM PGS

LA OLTLALNT HE& NFovM: HPE PNLT ooCUPTIG L1027
917G+ GATTTF@7 ooAC T AOTFIE WIBAPYT  AT-AmN, LIANAN:: ChTET
GATILT POLLTING PULLYS AT ST GATIPTI (WP Pons.L hhA
STF@:: WBChTS $h? WHPATS CA-5A P WINPT C1AAG ARG NS (77%)

46 Kamali, Sharia Law, supra note 10, p. 128.

4T Ibid., p.128 & 131.
“ Ibid., pp. 130 &124.
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L3 VPTY aowlt (99840 mPALF aopCT hFe N 10 K91 eG 294
(Y2.07) GADIDTT (tavht: AF°AA- chD I CHLLYT NG (PEA)
AGDL AT ANdAL PP TICT UAE 9% PCR ANTO-1? OLI° WI8.U-9°
0ch? hthAhdA  7IC  Aeedml  ANdAL PUPT U4 NAADA®- 977 @-0T
St FAR?  ATLAF TLEPT NPt HCHC 1TOT AR P9°U-¢-7  ARYE
NFANLPI°E DD FOHH @L9° AANA ECN LA ANLAL TICT (PLav-U 3 PF)
U (VFOMHE: (PEA) 0R9° AADA®- (U2-9°) 9091 OC PTLOLP aolP' AL MmPAA
ngegort hn:®0

Ao P(e aOILCRE LRI PULG AOCE AR MAPYT @LIS ML (WhUL)
YT PPN RS AR WAL Ph? ANLELT AL om s hTLALNTD 0N
HePF avhhd\ W38 APk (SOAR Wl&S&/Induction) 1@ Wi ®LI° U0
ATPAT ACNFT@® IAX 0GP U-A9° NATLTE AN -FIMTPAD- 17 st
ALt IAX PP aoAONT PoLENTANGNT ALA (4 10-i (HY LHI° hATHY
NA7& AC38 AL hoLemITr £721PF AL smPA.€ (AN PA (MWL
N7770N) AN LTAN: PAL AR h7 ARATS £7I10PF 9471 NF ALY7
et Neosnl TG ONT oowlP PP A9°ANT h3F AL F
PO LeLE YET AUAL WVENT Pt PO ovavf (i (Ls.L ao9(.L OC
Atk 2909 AR GO AGICCT TNLT WS TOAL POLhE oot
N0V~ M9°V-¢7 TAP AS TPA PRCAIS A5 TSt (ANPLd) £I°8° 10
am#AL im0, ATLILLLIOIM T AMPAP  hooni®  (Inductive Reasoning)
P07 NaopPt 1Lt ONT +87L@m7 791G Polammt He 15

PARTT? GATY NaoAP TG A beA1TF@7 2GS TINETF@. GA%D7 P-hhta AT8.0P7%
ATIELDE RIBU9° PHART  GANTILTFT  RRCO NASO  FNMT AL ASN
EIUPTY AavPLR RS ONLPTF Aeodmt LFA HIE NavBavlf AP
mPAL NTINE FATT @B (LGP AAN Néd AYSLF aohSo'rF TLDNT
POLAIN: ATBUI° 1% TAP 90T TN P2L.meP ArLoolP'r? NV
18 ALMC POLTFA®F QU ACINDIES NPT BLAIS WILT flov-Bofdh BT
0FSmA  helhSo?  LAPT NIC PALOFT  °nAC  PoLhSoINT PNl
ABAAL FRTIR WLLEET (PNC-0IP ALA4AL) ALMC AILELING (HooSP
PhIG 700 ADMNT 2CHT ONT I°UL-P havd-CS AT PIULELCINT avPPC
AHLDY A7L9990 hoIA, POLSA-::52

“ Ibid., pp. 131-32.
0 Ibid., p. 133.
5 Ibid., pp. 132-133.

%2 Tbid., p. 136. ALAhe NI°U-¢4-7 9°NNC OLI® MHooSE Pov 32  AdFSC @NT NchHA O t+dda
Ph? AR, ANA (JCA%T) @-NT PLS AP OPL P04 bl A%t e2LHINC0T A+
PCR ATON, NPT LLE AT Mool AU-I° WY 708 ALA-hC? NT1PGTT RIBUI° aod) 0
Peh? GATILTT hOIMNP 0F P PHE AIRAD. PN 0L T WIS MAEITS COLA9°NT
ALV 15 POLPLD oY JOUET POLSAN (W09 HY heTu-T 1R 170 -171 LovAhilA::)
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4, wPAL WG ALAAL- k(hATF - BPNLT oWl $RL1 AL AL

hFAZ aowlt PRULID AEALAL (PSTE PPN NPA hi8E AL ¢tovlhH
NooPi AG hHLVY® hhd DHAA h9°ANAPR hooq?e (£00) NATILHA PRCHSP
NTTT 02100 P°NIeT (29h) AT NPT LLE AZINLST hARTAI: ATAN:-
AZCHT OTEN Ctbaomar PAVF AP aokLT 107 MANAP ALAAHEL aowlt
PHY €390 9Nt SANT CHT NAE NALLAT 10 h9IAT APLARI:
BPALF oWl 0L PR I°CIC hWPr 17 AT NoM0t IR CINLo
ANOLR U (AN A2-7HA) BLANNT AE ool T AL POVE Clavlm0t?
et hoPET F@- AS haha0LP Usd-a- IC N9Maog 13 BRLIA:
147 DAR ATILLT NEHID. IPAN AF40TE POlhEACE ACE T OFEA
NI, CAE oodlT PAVE ECA AhFE ASN OB PT M@PE ChiNg
TRNLON avIABLT NG : ATLE T hANAG® aod° AV (4ol ACE T AE aodlT
NALOT LAHINC INCE UAFFE PoPE Chle “T0NLNN HAZ €904 NaolPh:
AN 2GS @Y FAD Qoo F TG L1 STFor (LFar?) LHo P14 AING
PArreT PAVET TINLATS ALFAT® INCE I°N7LEI° PANC POTT ACINLAT®
99, ANC-LATF TIEEI® AG PCA.LPTT TILEE+HE RISV AANLET ool
PO APCOTS AOT  AIATNPTT PPH 994908 O A9°  POAAIA::
ACNF-ALC AS HAZY NP0 PP “1RNLON OHNLTE aoFF TINDNC AST
AP hooP'r ICEF AP8.0-9° ANA° Noodit AR PAILS PhASSC AT
PAINL NaoP & ATLINGD ChlNl ACISP h7 U P9 h Favddg
PO AIBAGS ALCAN:D® FovAAL ALY IR AhovVHETE RS POTEAT
POINLE hdbl-dl Ntavdnt Atdaomt PLav-ULFPTFE WI8.U-9° AhT RChSP
POTEN POLT AL APCN STAA: NTALIPT AhooTHETF POTEN A0: hét
087 9°NNCT ATEPCH CHLITI® hoPE: PI°LLN8 AL MeoT AS HATT-
IC FEeH H4A%1 ALLT POLTA UG ANLY AL ATMIN, TEE PULPIM-:
NMMCS MhHPTF @0T OATETE ARCS H2ALA A%LSLa PHov T1hNLON
ATLUS ooOA P49 MTTF AT00PE ANTO-7? P9lA@- 10+ (HU Hov? ¢22AMY
LLBT CANLTON ALLEET AS PIANN ASSC ANLE PANTIT ®MBI° haoyHe-ri
OIEA Nhl-T P07 °NACT LLIIT hA FA9° PUILFA 1@ A%INT
POLELA: NANA AL (ool AZAAL P ALY AS ooOA 049 WIT
LYY ANALLE U3GO Addd FAN ABLLT 1 PA NPA
N0 AS MU-1F ALONT AP8LATS AZ1LLTD POLI°NCS Navgnlhg® ++0e-t
AYLLMS (OLPT AL NF AIEGPC POLLLCT 1@ hT 7 hhdg. 1 €9°C:
ABLAL (L7IWD AIMAKE PAT 2GS hioT AR NF FOC 0N£00 Ao ey T
£99.229 @.0F PIPCIC ULt PINL WP ARSI INI® AT ao@- NV 9030t
CPIDT GNTT (Yh7h) ONCLLLSPE hD1? AhSO7 BLLA: AL AmN. AS
AT CompA L IOUCE ALF L7 heh PHPA NPA TCATL 0L £PAP
£9°89% ORI 9NTT PAYING 4P CPAT aPI aolPF CANTIC:SY AN A -

53 Ibid., pp. 130-131.
% Ibid., p. 127.



PIEG T FATIP T (0P8 ATI-1I4 ) 275

FHAZ 1 OOT 09I AS L@ AT ALOASHAT  Temes?  AS
TTUNLNNR ADMF LISHE: AAT A294-F £7I12F T NeoHC T WE LTIND-7
GRS ool I PN 9N (opAA.h)  RIR.LAN 91847 POLFAD
TBPALF oWl 0L ACAAL KoL 1%

goPNLF aowlt $RLY ALAAL LA ALY avfT717 CPCO 9PNt avia-
29h AONIC hT o071 A%1a0F NFA0@. 9797 AL P4oolbH 1@ PHY
ALTE Ph IPCIPC Ph1T AAR aoth £2L41 PAhAN avheoC (£00) Ctivid
ALWPT MPAN P49 90T P17 Pz Y 7F M A7 A%1LLT b BECA
LADTT TONT  P°NICH-L190  (YhoPh) aowl £LLT 10 ALY P A0A
ABLAhE WG ComPpA.L AEAAL VAT CHALY AP PAF® P169 9°CI°C
AP L-LOT oPST @ B11HO A ::56

P20°" heA-Hav} P omsi € APOFF aohhd +8%90.0 PP+ A hC hANF ONCE
PO AN-(1E9h AA-AMM70H NHNTD. $5-01 ooXY 4T A7LoLLNLETF
P04a P07 AT ACLAL ANV AILI18CISE PhE? 991G avidn
oL 1 Naot@. PIN ALF Mrdh TPOT @NT INTO. AW38.FE 099LL47
PhLBE  TOAC LLTEAT AIBUIS Pomde hOPT  ALALAHL ALY
(0 B4ch. 2 AaolP?) W3%S ONF P&ov-Urd AILPT LOTTHAA: NAA AT
Peh? PAT NF (ooh b P9LLLD A HLA19° ChT 9497 NAA ek N-Hhrha
A LI AN LTAY AANLAL LA AnGSTET  LanTAA: N9°AA  TAR
ATIECD PUNT CHOIA OLI° CHah AA-AFC (NLav8F P9° aognnlh AL UPT
COLAT 9°APT) hhd4AT ONhaopnt NU40 CHIAAD NALTT AILILhLN 10
V7 aow/ld (9914 AT-049 Had 0Té TN AhdA hLTAI® P9I hd9®
AT V142F L99° CHhA 9097 PLVPT? AP 99994+ AnhtPy &40 1Té
1A AT GAT@. Po9L.L546 ool (1T T7HAN ool BLPEA P9LA AL
aNVF@.:Y NARTE AT80A POLIART V44T PP ET ChLLE TTIVNLON ASSC
oowlt (91%49 AN SF@.: DALY GACTT@7 Noohtd AN Hoo?
MFEOI° ML M@LPT T NTLOhANTS 0TéE 1IN @ATET T19)AT
N9LFANT U AL Hah 0TI (LhéA heh IC PUILALCE NAPI® GATI D7
ao-f- lav-p A@? PILLLCT NaoWP' PG aoThMl hk9° 7o0.£7 PAISHN Y-
AT RFAN::58

0Fe1s 9°A0 A% T BT A9 TN hRD Hah NGavok: ool
hLhdA0F 1H $L9° A ooAGA PILFEN ooP'r7 AAmEP@-F hiddh (N7LT)
IC N99aoAGN (20 0T1LT) Ad h@PE: @6R, ATLTTILLAT VN Hahd®
ATLHU N@PE NF ovhdh LTCNFAN P7LN 47 (NR7F) OATHPA: 1IC 17

55 Ibid., p. 131.
%% Ibid., p. 128.
7 Ibid., p. 137.
% Ibid.
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A78 AT 94N, (1148 h) AS AN7? $N& (1126 h) £A CACNT@®- oo¥h
Thi e ALOFE P90 h29° PANND- hihT 9091 ADPf Ah4E hoo't ADhUY
&N Hhdh P& NLhEA PUILhANA ORI° PoLLPE ool IAAPA: hFA%Y
AIAC NF AR Hhh hidh IC O HaodARYE PPN haoi i (£00) Né(-
TRAA ALLAIC: FONIEEIC A PTLLANT AR AN ASE PHLYTT AUPFE
A AhGdA L£29° AR 1L PATPaom NaoWP': Hadh +£9° Nd> Aavhd.A
PArdbL aoPrd ANLEAPA::

6P Och? I°CI°C (ABAAL) hS NGST (4.7P) eoLean N @t (20947)
NO8.U- FAN, 19947 hehT 9097 ATAC ANLALDF “I0thhe 9947 ¢ ond &
A8 ANA 10 IO WY, P0G IPCIC CALAAL adCP PTG 21-Coh Y
emNe P90 PoUeaNTAD. @Mt Phd hUPYS AA PIHA  Pda 9ATY
PILLLCN NPT @CB  AI8BLLAT® ®BI° NCTd  (ANLvd?) oowlt (A
LALF MISHN 79148 @A oottt BCCNFA: APAAE NP Lap-paNAT°
Poolich ALOF MOOT AT ANGY9° PhoNT aowl - hAMANT TahaE ng AR
LA ooPy AP @OPF hH0@ +LI° CHMONT AR 0 AL ATLIS ATE1IN
nghd A AN NPCNI°E e ao-Uov& U7 ACIBa- (9°0o0GF AL
ALONVFAD- POLTADT PATE aoPUP FIAC FAN. N191€47F hoam- aANE
ATGPTA ALCIPA: hHv @AL ool8t POLFA®. h387% 7 AoohtA
N90.LL1M avhé- AA AP GATT (aoP€) P18 hPY harmek AP @.ALa-
aoAhT AISPLC ALLT WILPLING (14699° Po1.LU.0 aolP'T -

% Ibid.
% Ibid.
! Ibid., p. 138.

gL NOTEAN WTT hAAA® AN e AFLT A& POTEAN £791 AS PAF CHLITINT AR 9°nIet
(34h) S WP VLI (AN AF-7HA) THL @OT MNP bl 901G oo3dh hbAg 7FAF
LIVDF W NHAP 188 HEATL (LLTF POIEN ALéMFE £CLET £a 0N §46-1ICT
T @0T MO AL FER U NCT6 AAN AL (hevlh PomsA€ AAN aowld PV
+4A%, WIGLPT AS1L LTAN: h@OTEA LAZL®. NP U3 PF (oot POEG +4K%0, ho1247
LAPT ATKLLAT TILLY ChT AT PLLAN WP hPd PN Ch? hliSE LAT AT AT
PLoe oodm AN, SPSA:: (kamali, Sharia law: an Introduction, supra note 10, pp. 138-139).

¢ POIEN D7 ALVTE WMPAD A0 AA-4Ph P06F PETh-NhC AS P77 h7 “104&
ATACT 15 NE9°C AL £A €7 HCE 10i (PLoo® CALPH 1-RU-G 00T T+ (RCATS NU40
FALt® CHINA POTEN £7IVPT AL FIFRLTT POLLPCNT A8V WG ov-Uoo GALLOT
LA NINLD- CTENFeT  (F0F) PhAG 2CUF-a0 TIP3 RS CAEAAL HovGT ALT NAISIE
Pl6q POTEN 1IR3 DT AL ALAAL CFLLT MU hiLe 0IAT 0HARYI® CALLAL ONC FHD
AN D117 nGA-Hoo? ooEavlf (VLA NINLA- O 4PN AR aoHNl-41F 1HAST PIA9° oo-NAI®
TUNLAN 0K 18T HCE-NH A@-MF7 PO-HGIL NWPH°F C/PAL7 QA ONCT PHov'rT T1hNLAAN
TNF gowlt PRUT ALAAZP COTEA hT 9°CIC ALLT MNGT ALNHFPA: hPdt @i+
044 PHov'r €069 AP PP T/IC hiig® holn, 04T POZEN w7 (1-4.€) HéP holeam'iTr
Pet G PI°CIC AU-EFTF@. 0+eno14F dslamic Criminal Law: Issues and Reform Proposals
OO LT @7 Advlool AIOMT A NNV £2¢- NChD POTRGL AS PAD-T hANTT CL.0d oo
PHINR (WP OLAT 140 CTLELINTT AT PULLAL 45-00. 27¢ BPSA A SmOPA:: (see:
IAIS Bulletin No. 39 July-August 2017, p- 10, Avaialable at:
https://www.iais.org.my/e/attach/bulletin/2017/bulletin39.pdf (Accessed: 10-Nov-18).
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OMPAL: 7m0 NV o7& CAEALAL ool APT LTFAND WILE +&°
N6is% “104% @o-0T £ HCHC WTF hELYTHVE %A% 2C N91.MMI° avAh-
T4A%T, AP8LLYT NI4T AUF UATEF@ L79° $Lov@ WIS hTT AL
NANLPEH W EAR P49 GATTIPT AL Moot AAT ASD WTT POLPLANTT
MoPe CHLIAT NooP'r9° MALAAL ATML1E h&0 OhTD L300 (U-H97) AL
Aao &N A70LLID- I°CI°C av 7L CRES aoCP Moo} LINTAN::

5. Pam#0.L Wt OOT

BLAL NTALE CAAN APNBDTF AZAC NAR AR N9GA 22C AoofAl STAA:
AT QANNR  hBOTT aow/lt (91%47 PG GNTILTF WAT®- PhndALTT
LB NWIACT  Rgofl (ooWlF P GNIPT) Y807 (ANENLPTF/ATIL) AS
VN L0 (PINELT/FHPF) CFOT SO A9°rE7E aATE V7 ho9°C?
(#71-A057) AS PHC +O-ALT Aaom0d A%D ANLAL PP CAhAMS TLLPT
Ut RSP P2C POL0EP LPTE Pdi 9°U-¢7 L99° had°Nk aowld@-£7%
01 NG (26€) NLSL07 OC Wt PA:S (VE 7 OC Pttt ooPi L
L ANNGE MeOT AFET? mPol PP 1IC TF 0FAL hTA0N heoT
ATAC AR P9 TNit PALLA GATET GTm:: A9PAA:- INFT TP
a3 OWt.. CUZLPT NPT WA Mo APAC 04N ol 9ES
LOE ATGPT POLLLCT OWPI9°F ARTIA (L+CT hmBOT7 hLD AL P7LTA
ALLAIO:: NN MEOT OALT NTTVNLAN L8 P99299A0F UL P30d-4
NPT hANLALTE @f ANISE (R4£P7) GNTIPT BRI NPOEE L4ET
P00 AS PIOVTE VS PAF@. GATILT LA N/UNLPT OC LOEPA-:
AAA- £977L AAONNE CHPO ool (LT ONF:% awtk 09499 AChS T
aohhA  THIPLG W8 AMAD: PLov-Ud COLPINE FONC ATEA  ovlST
SFAN: VIC 7 P0G L1IWD PTHE 9A9T 9PILT 1@ hOlAD AFACE
GATIDT AND- I°LE-P MADGS MeOT PNT®F ChANAALYE £L8 (avaoll}:
ME M4 0@ AN7)7E hetrk (a8 o908 2C Aoef- A% 1aA
ANMAXT PATE 301 9A9T 9P 1o (AT CONF ITEPRT oomd 0>
NHIAE © VE 07 909 ha@- It @i 1IC 7 PANTECTT ¢4 LT ool
POLLLIOMT ALY AINPT AL A0 PATF@F CHLT eot PoLeahNC
NP3 1 L4l 907 PHA 10 NP0k Consn L aopdh 1+ (LLITI°F

2 Nfisa AFO T TST CFART AP0 oAb P-0NFR oW AT ANLANTPTT ANLAI® “TNN-0-F
Adn.h 11943 A9°0rF HPLEAP ANGR FATET A PALT®ST 11977 L29° AN WLLAT® oowl 3P
PO FAYTFT OC LavAfAA:: PPAC 0@-§ Maqasid Al-Shariah: A Beginner’s Guide, Occassional Papers
Series 14, The International Institute of Islamic Thought (2008)> 74 6 LavAh:t:A::

8 Jasser Auda, Maqasid Al-Shariah: A Beginner’s Guide, Occassional Papers Series 14, The International
Institute of Islamic Thought (2008), pp. 4-5. Available at: https://www.muslim-
library.com/dl/books/English Maqasid alShariah A Beginners Guide.pdf (Accessed: 10-Nov-18).

 Ibid., p. 5.
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Objectives of Sharia Law (Magasid Al-Shariah)
Alyu Abate Yimam™

Abstract

Pluralism is one of the essential features of the Ethiopian legal system. It is
enunciated in the FDRE Constitution that religious and customary systems of
dispute resolution are officially allowed to play their part on personal and family
matters alongside the regular justice system. This pluralistic aspect of the
Constitution has been officially reduced into reality by Sharia Courts of the Country
that have been in operation since the time before Hailesilassie; and with the
adoption of the FDRE Constitution, their parallel operation is guaranteed and
made mandatory for recognition by the legislative organs of the country.
Accordingly, Sharia courts have been restructured along federal structure and a
three-tiered Sharia court levels are adopted both at the federal and regional levels.
1t is stated in the Federal Sharia Courts Consolidation Proclamation that Sharia
courts shall apply Islamic law to adjudicate cases falling under their material
Jurisdiction (Art. 6). One of foundational concepts and currently reviving theme of
Islamic jurisprudence is Maqasid Al-Sharia (the Purpose and Goals of Islamic
Law). This work introduces the methodologies employed in identification of
Magasid, and the goals the Sharia aims to achieve through its diverse legal
frameworks 1t is pointed out by the classical and contemporary Sharia literature
and Magqasid jurists that different branches of Islamic law including its personal
and family framework have objectives to realize which falls in either of one or more
of the three cardinal goals i.e. Consideration of public interest (Maslahah),
establishing Justice (Adl) and Educating an Individual (Tahdhib al-Fard). This
paper presents an introductory analysis in the methodological exposition of
Magqasid so as to tackle the difficulties arising from literalistic understanding of
Sharia rules in general, and ensure correct and acceptable interpretation and
enforcement of Islamic personal and family laws by the Ethiopian Sharia courts.

Key Words: Magasid, Objectives of Shariah, Juristic Reasoning (Ijtihad),
Public Interest (Maslahah), Justice (Adl)

* LL.M, Addis Ababa University; LL.B, Haramaya University; Lecturer in Law, Wollo University. Email:
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Teaching Legal Research Methods in the LL.B. Programme of
Ethiopian Law Schools: The Need to Revisit Some Key Points

Nega Ewunetie Mekonnen™

Introduction

Modern legal education in Ethiopia dates back to 1963, the year in which the
then Haile Selassie I University (now Addis Ababa University) opened its
Faculty of Law. The Faculty of Law at Addis Ababa University had been the
only institution that offered an undergraduate law (LL.B.) degree programme
until the late 1990s. The Ethiopian Civil Service College (now the Ethiopian
Civil Service University) offered the same programme starting from the mid-
1990s. In the early 2000s, new law schools were opened at the so-called
"First Generation Universities”: Mekele University, Bahir Dar University,
Haramaya University, Hawassa University, University of Gondar, and
Jimma University. The trend of opening new law schools was later followed
by other public universities that were established after the First Generation
Universities.' Private law schools were also opened in different parts of
Ethiopia.” The expansion of law schools was later followed by the adoption
of the Reform Document on legal education and training in 2006.

The Reform Document singled out various problems in the existing LL.B.
curricula. Poor research methodology training in the LL.B. programmes was
one of the problems identified by the Reform Document. Later, a national
LL.B. curriculum was adopted based on the guidelines provided in the
Reform Document. The inclusion of a course on legal research methods was

* LL.M. (The University of Groningen, The Netherlands, 2008), LL.B. (Addis Ababa University,
Ethiopia, 2004), Assistant Professor of Law at Bahir Dar University, School of Law. The writer can be
reached for comments at beleteeng@yahoo.com. The writer is grateful to Dr. Andrew Botterell,
Associate Professor at the University of Western Ontario, Canada, for his critical comments on the
earlier draft of this work.

! Currently, the LL.B. programme is offered by twenty-six federal public universities, and one regional
public university (Oromiya State University).

2 1t should be noted that private law schools are banned from offering LL.B., diploma and other law
programmes.

3 FDRE, Legal Education and Training Reform Document, Addis Ababa, 2006 (unpublished).
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one way in which the newly adopted national LL.B. curriculum departed
from existing LL.B. curricula.

However, as the culture of teaching legal research methods in Ethiopian law
schools is relatively new (it is not older than a decade), the process faces a
number of problems. Having taught a legal research methods course for
more than eight years, this writer has identified and experienced the
following problems and challenges facing both students and course
instructors: overly large class sizes, students who lack substantive law
foundation (i.e., no exposure to core doctrinal concepts and issues),
inadequate credit allotment for the course, and a lack of qualified and
experienced course instructors.

In this reflection the challenges and problems facing Ethiopian law schools,
in particular, and the challenges facing the teaching of legal research
methods courses will be discussed. Specifically, the reflection will examine
how large class size, heavy teaching load, timing of the course delivery; and
the teaching, research, and publication experiences of instructors affect the
quality of teaching legal research methods in the LL.B. programme of
Ethiopian law schools.* The refection will be concluded by recommending
possible ways to address these problems.

To collect empirical data a questionnaire was developed and administered. In
the reflection eleven public law schools were surveyed.” A focus group
discussion among first year law students at Bahir Dar University was also
conducted. The writer has selected the eleven public law schools and the
members of the focus group discussion by using convenient sampling
techniques.®

* 1t should be noted that these are not the only factors that are affecting the quality of the teaching of legal
research methods. It is also possible to think of other factors like the content and the quality of the
teaching material, the facility of the law schools, and role of stakeholders such as courts, prosecution
departments, attorney offices and others. However, in the opinion of this writer, compared to these
factors the aforementioned factors are key points that need more focus and further discussion.

* In the reflection law schools at Addis Ababa University, Arba Minch University, Assosa University,
Bahir Dar University, Debre Markos University, Dilla University, Jimma University, Mizan-Tepi
University, Semera University, University of Gondar, and Wollega University were surveyed.

® To collect empirical data it was convenient for the writer to use LL.M. students studying at Bahir Dar
University, Jimma University, and Arba Minch University, and a friend teaching at Addis Ababa
University. Law schools were non-randomly selected by taking in to account the convenience of the
data collection process. Fortunately, law schools from the three-generation universities were
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1. Large Class Size and Heavy Teaching Load

Large class size affects the teaching-learning process of legal research
methods in two ways. It diminishes the active engagement of students, and it
puts a heavy teaching load on the instructor. In the following sub-sections,
these two points will be analyzed and expanded.

1.1. Students’ Active Engagement

Learning legal research as a skill-oriented course needs the close supervision
of the instructor. “The legal research classroom should be an active one that
offers hands-on learning experiences for the students.”” As a skill-oriented
course, the active engagement of students is crucial in legal research
methods classes. “Sole reliance on a passive teaching format (text-lecture-
exam) for a research methods course runs the risk of driving student
motivation and interest even lower than typically expected.”® A number of
studies have been conducted on the impact of class size on the active
engagement of students. For instance, J. Barraket pointed out that the
combination of a student-centered approach and a small class size is an
effective way of research methodology teaching methods.” However, it
should be noted that class size is not the only factor that affects active
learning. There are a number of factors that affect the active engagement of
students.'® Among these factors the most important ones are:

[A]attendance at and active participation in class, hours of personal study,
be it alone or in a group, engagement with the discipline or disciplines the
student is studying (the extent to which the student of history or physics,
say, feels, and acts as a historian or physicist in the making) or attachment
with that disciplinary community, collaborative and more informal
interaction with fellow students, or ‘peer engagement’, interaction with

represented in the sample taken. It was also convenient to use first-year LL.B. students at Bahir Dar
University as participants in the focus group discussion.

" Filippa M. Anzalone, Some Musings on Teaching Legal Research, the Journal of the Legal Writing
Institute 20, (2015), p.7.

8 Jill A. Gordon, Christina M. Barnes, and Kasey J. Martin, Undergraduate Research Methods: Does Size
Matter - A Look at the Attitudes and Outcomes of Students in a Hybrid Class Format versus a
Traditional Class Format, 20 J. Crim. Just. Educ. 231 (2009).

? J. Barraket, Teaching Research Method Using a Student-Centered Approach? Critical Reflections on
Practice, Journal of University Teaching & Learning Practice, 2(2), 2005., Vol. 2, issue, 2/3, p.73.

' Gordon, supra note 8, p. 229.
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academic staff, particularly interactions which focus on an individual's
learning and development, and engagement with and through a range of
available learning resources. H

If we closely examine these factors, smaller class size would enhance the
active engagement of students in all classes in general, and legal research
methods classes in particular. Even if it is not possible to have a hard and
fast rule on the size of the class, it is clear that a lower instructor-student
ratio is preferred and more fruitful than a higher instructor-student ratio. For
instance, the American Sourcebook on Legal Writing programmes
“recommends a maximum number of thirty to thirty-five students” for legal
writing [research] classes.'? Jill A. Gordon, Christina M. Barnes, and Kasey
J. Martin, argue that a class of 20-35 students will help to have the active
engagement of students.” From these two recommendations, one can
understand that there is a slight difference in the number of the ideal class
conducive for the active engagement of students. Irrespective of this
difference, the most important point is “[t]he type of instruction needed for
quality legal writing [research] courses requires a lower faculty-student ratio
because of the processes involved. Training in legal writing [research] does

not conform well with ‘mass education’.”*

In Ethiopian laws schools, the class size of students taking legal research
methods is not different from the class size of students taking “traditional”
law courses. For instance, at Bahir Dar University it is common to have on
average 50-60 students in legal research methods classes.'” The following
table shows the class size of students taking legal research methods in the
2018/19 academic year in the selected nine law schools.

" Ibid.

"2 Bonny L. Tavares; Rebecca L. Scalio, Teaching afterDark: Part-Time Evening Students and the First-
Year Legal Research & Writing Classroom, 17 Legal Writing: J. Legal Writing Inst. 86 (2011).

' Gordon, supra note 8, p. 234.

'* Maureen J. Arrigo, Hierarchy Maintained: Status and Gender Issued in Legal Writing Programs, 70
Temp. L. Rev. 130 (1997).

!> As a course instructor this fact has been witnessed by this writer.
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Table 1: Class Size of Students Taking Legal Research Methods

No. | University Class size
1 Addis Ababa University 50

2 Arba Minch University 56

3 Assosa University 35

4 Bahir Dar University 61

5 Debre Markos University 57

6 Dilla University 40

7 Jimma University 50

8 Mizan-Tepi University 41

9 Semera University 34

10 University of Gondar 85 (Two sections)
11 Wollega University 73

1.2. Heavy Teaching Burden

Instructors teaching legal research methods should assign “[...] more active-
learning tasks and encourage critical thinking and continuous lifetime
learning [...]”"® Large class size coupled with the intensive and extensive
assessment will obviously give rise to a heavy teaching burden on the
instructor teaching legal research methods. “[...] the number of students in a
research and writing class has a direct relation to the amount of work
required, whereas the number of students in a traditional course has a much
smaller impact on the workload, usually only on the examination-grading
time.”"”

From the collected data it appears that on average four to five assessments
are given in legal methods courses. One of the common assessments is the
development of a research proposal. It is not difficult to understand the
workload of a legal research method instructor correcting all these
assessments in general and the research proposal of each and every student
in the class in particular. Teaching such a course is not only challenging in

16 Anzalone, supra note 7, p. 8.

'7 Marjorie Dick Rombauer, First-Year Legal Research and Writing: Then and Now, 25 J. Legal Educ.
538 (1972), p. 547.
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the context of Ethiopian law schools, but it is also challenging in the law
schools of other jurisdictions. For instance, the teaching experience of
professors at US law schools was expressed as follows: “In response to a
question intended to elicit such comparison, about half of all the legal
research and writing who taught other law school courses expressed the view
that teaching this course was less stimulating, was more challenging, and
required more work than teaching other courses.” (Emphasis added by this
writer)'® The heavy teaching burden imposed on the legal research methods
instructors in the selected nine law schools is summarized in the following
table.

Table 2: Type and Number of Assessment

No. | University Type of Assessment No. of
Assignments
1 Addis Ababa - Proposal writing and presentation 3
University - Identification of type of research, and
the applicable methodology
- Final exam
2 Arba Minch - Quiz 4
University - Group assignment
- Proposal writing
- Individual assignment
3 Assosa - Proposal writing 8
University - Six continuous assessments
- Final exam
4 Bahir Dar - Quiz 5
University - Group assignment
- Proposal writing
- Mid exam
- Final exam
5 Debre Markos | - Proposal writing 4
University - Proposal presentation
- Quiz
- Final exam
6 Dilla - Proposal writing 4
University - Mid exam

8 Id. p. 546.
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- Class participation
- Final exam
7 Jimma - Quiz 5
University - Assignment
- Proposal writing
- Mid exam
- Final exam
8 Semera - Proposal writing 2
University - Proposal presentation
9 Mizan-Tepi - Proposal writing 4
University - Research deport
- Class participation
- Final exam
10 | University of - Proposal writing 3
Gondar - Proposal presentation
- Final exam
11 Wollega - Proposal writing 8
University - Six continuous assessments
- Final exam

As it can be understood from the table, on average the selected law schools
give four assessments. These four assessments coupled with the large class
size impose heavy teaching load on the course instructor.

2. Timing of the Course Delivery

Teaching a legal methods course is less stimulating than teaching a doctrinal
or theoretical course not only because of the class size, the number of
assignments, and tasks involved in the course, but also because it involves
teaching first-year students with almost no legal experience."” In the
following sub-section, this learning gap and a proposed solution will be
discussed respectively.

2.1. The Learning Gap

In Ethiopian law schools, Legal Research Methods is delivered in the second
semester of the first year. It is common to see first-year law students

1 Ibid.
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struggling with the course. First-year law students are “newcomers” and
have not yet been extensively exposed to “doctrinal courses”. Accordingly,
they do not have a “substantive law foundation” on which they can rely, and
that will help them in understand class lectures on legal research methods,
and to effectively accomplish different assigned tasks in the course. This
reflects a learning gap between substantive doctrinal courses and legal
research methods as a skill-oriented course. This suggests that teaching a
legal methods course for students who are not exposed to doctrinal courses
will be futile until they have a better foundation in doctrinal legal
scholarship.

According to the national LL.B curriculum, students, among other things,
are required to understand or develop a research proposal.”® In order to do
this, however, students need to first understand the class lecture on how to
select a research title, how to write the background of the study, how to
articulate a statement of the problem, how to formulate research questions
and research objectives, and how to develop a research design, or
methodology. The next stage involves developing a research proposal. All
these activities can be effectively and efficiently discharged if and only if
students are armed with the basic doctrinal or substantive law knowledge.
From the course breakdown in the national LL.B curriculum, one can see,
however, that in the first year first semester substantive law courses are not
taught. Even in the first year second semester only three substantive law
courses (Law of Persons, Law of Successions, and Family Law) are offered,
and they are taught in parallel with Legal Research Methods. Still, at the
time when students are taking Legal Research Methods, they are tabula rasa
when it comes to their doctrinal foundation.”' The challenge this writer has
been facing in teaching the course to first-year students in the last eight years
can be best summarized by the words of Lamar Woodard (an American legal
research professor). Prof. Woodard expresses his experience and the hurdles
of teaching legal research to first-year law students as follows: “teaching a

? See the LL.B curriculum on Legal Research Methods. The collected data from the sampled law
schools also reveals that research proposal writing is one of the assessments used to evaluate students.

2! This fact was revealed through discussions with first-year students taking the course (focus group
discussion among first-year law students at Bahir Dar University, moderated by Dawit Tsige, April 24,
2019).
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pig to sing-the pig doesn't do it very well and certainly doesn't appreciate the
lesson.”*

2.2. Which Year, which Semester, and what to Deliver?

When it comes to the timing of the teaching of a course on legal research
methods, law schools in different legal systems adopt different ways of
delivering the course. Law schools in Europe and the United States (US)
adopt different models in teaching legal research including the year in which
the course should be taught. In the US law schools, legal research coupled
with legal writing is typically offered to first-year law students.

In the American system delivering the course in the first year may not be a
problem especially when it is seen from the perspective of the content of the
course and the background of the students (the admission requirement). In
the American system, legal research instruction is often blended with legal
writing. If one closely examines the course content it mainly focuses on
bibliographic instruction.” It is also common to see librarians rather than
law professors offering legal research in general and the bibliographic
instruction in particular. In the US the teaching of the course mainly focuses
on the teaching of the skill of locating and finding bibliographic sources
(legal bibliography). According to this approach, students are provided with
different legal problems and are required to locate the appropriate state laws,
federal laws, and common laws that would address the legal problem at
hand.* And “students then must analyze the facts of the problem and locate
relevant information in a variety of sources; this forces them to make
judgments about the material they locate.”” Locating appropriate
bibliographic resources and analyzing legal problems in light of the
identified law does not need much doctrinal foundation and substantive
knowledge compared to what students at Ethiopian law schools are expected
to do in the national LL.B curriculum in their legal methods course.

2 Email from Lamar Woodard cited in Herbert E. Cihak, Teaching Legal Research: A Proactive
Approach, 19 Legal Reference Services Q.27 (2001), pp.30, 37.

3 See Herbert E. Cihak, Teaching Legal Research: A Proactive Approach, 19 Legal Reference Services Q.
27 (2001)

 See Joyce Manna Janto & Lucinda D. Harrison-Cox, Teaching Legal Research: Past and Present, 84 L.
Libr. J. 281 (1992).

»Id. p.291.
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The American legal education model is also different from the system of
legal education in Ethiopia in terms of admission requirements. In the US
pre-legal education—typically an undergraduate degree—is a requirement of
admission to join law schools.”® This requirement helps to ensure the
“academic maturity” of students joining the law schools and ensure that they
enter law school with prior research skills and training on research methods
in their respective undergraduate degree programmes. The admission
requirement of Ethiopian law schools, however, is not different from the
admission requirement of any other undergraduate degree programmes: any
high school graduate who passed the national university entrance exams is a
candidate to join a law school. The educational background of students in
these two systems will both negatively and positively affect the course
understanding of students. So, compared to the Ethiopian system, students in
the American system are believed to be capable and “mature candidates”
who are primed to take a legal methods course in the first year of their law
degree.

Law schools in Europe take a different approach. This writer believes that
the model adopted by Dutch law schools is instructive as he believes this
model is more appropriate to the situation and the existing problems
prevailing in Ethiopian law schools. This is because the writer has found a
resemblance between a set of research skills identified by the Utrecht
University and the national LL.B. curriculum of Ethiopian law schools.
Accordingly, the writer will look into the Utrecht University model and
recommend the adoption of this model by Ethiopian law schools.

The training on legal research in The Netherlands is geared towards the
graduate profile of law graduates from Dutch universities. “A student
graduating with a law degree from a university in The Netherlands must be
able to conduct independent research academic research.”*’ Research skills

% For the details of the historical development of this admission requirement see Maureen J. Arrigo,
Hierarchy Maintained: Status and Gender Issued in Legal Writing Programs, 70 Temp. L. Rev. 117
(1997).

%7 Tan Curry-Sumner & Marieke van der Schaaf, The Theory and Practice of Teaching and Guiding Legal
Research Skills, Recht en Methode in onderzoek en onderwijs 2011 (1) 1, p. 64.
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and sound legal knowledge are the two important components to effectively
conduct research.”®

To ensure that law graduates meet the intended graduate profile, the legal
research methods training is different from what Ethiopian law schools are
doing in two ways: first, the training is “integrated into the subject-related
courses, instead of separate skills course”; and second, it covers the “entire
three years of the bachelor programme”.*” This approach has been chosen to
fully integrate the research skill courses into substantive law courses.” This
will, in turn, enable students to learn "non-subject specific [legal research]
skills alongside the subject-related content.””’

The integrated legal research skills training at Utrecht follows the structure
of the course breakdown in the law degree programme. The course
breakdown has three main sections distributed according to the three years of
the programme: a Foundational section, a Core section, and a Choice
section. “These three sections also form the basis for instruction in the
research skills.”** The teaching process goes as follows.>

I. Foundational section

This section covers the first semester of the first year. In the first
semester, students are exposed to the basic principle of law
(Grondslagen van het Recht). In this section, foundational research
skills are taught along with these basic principles of law. These
foundational research skills include citation, “structure, legal
reasoning and reporting”.
II. Core section

The next two semesters are devoted to eight core subjects
(kernvakken): property law, the law of obligations (contract and tort),

substantive criminal law, criminal procedural law, constitutional law,
administrative law, international law, and European law. The research

2 Ibid.

¥ Id. p.75.

3 Ibid.

3! Ibid.

21d p.76

3 See Id. p. 76 ff.
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skill component or counterpart of this section covers “core research
skills” that will help students to find appropriate statutory or case laws
and address content related legal problems.

III. Choice section

In the remaining three semesters, students choose courses “within a
range of specific groupings” (algemene rechtsleer). The research
skills line of this section is tailored to the nature of the specialized
course taught. Students in this section are “introduced to the most
complicated research skills” and are taught how to choose a research
area and how to formulate a research question.

As pointed out before, this writer thinks that it is important to consider the
Utrecht approach to the teaching of legal research methods in the Ethiopian
laws schools, among things, for one main reason. Regardless of the
difference in the duration of the study’, the Ethiopian LL.B. national
curriculum, like the one in Utrecht, has been structured into three “modules”:
Core modules, Elective courses, and General modules.*® This does not mean
that the list and the nature of courses in these three modules mirror the
structure and the content of courses in the Utrecht system. For instance, in
the Ethiopian curriculum, the core module is replete with “foundational
courses” and “core courses”; while the general module contains only two
courses: English for Lawyers, and Information and Communications
Technology. So, courses that are by their nature foundational but which are
grouped under the Core course should be switched to the General modules.™

After suitable restructuring is done the legal research methods training in
Ethiopian law schools can be offered in line with the three modules. Like the
Utrecht system, in the general (foundational) modules an introductory course
on legal research could be offered. This introductory course should cover
topics such as the meaning, type, and nature of research; the nature of legal
research; citation and documentation sources; plagiarism and research; and

3 The regular programme of the law schools in Ethiopia leading to the award of LL.B. degree takes five
years.

35 The 2012/13 revised and modularized LL.B. Curriculum.

36 This writer believes that courses in the Core modules such as Introduction to Law, Legal History and
Traditions, Introduction to the Ethiopian Legal System, Customary Law, Introduction to Logic,
Jurisprudence, and Legal Research Methods should be grouped under the General modules.
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so on, and could be aligned with Law of Persons, Family Law, and Law of
Successions. In the core courses, the scope of the legal research methods
course will become more advanced and tailored to the substantive courses
students are taking. On this model, by the time that students engage in more
advanced legal methods instruction they will have been acquainted with
some substantive courses, and they will be in a position to appreciate and
understand more complex legal problems. In this phase the following themes
can be covered: identification of legal problems, locating appropriate legal
sources, and the skills of applying the law to the issues at hand and solving
the legal problems. In the last phase, the elective courses, the full-fledged
research process including the skills of research proposal development can
be covered. In this phase the following legal research skills should be taught:
identification of research ideas; selection of research topics; formulation of
research problems and research questions; setting research objectives; and
preparing a research design. As with the first two phases, here the skills
training should be aligned to the elected substantive courses and courses
taught in the preceding semesters. This will, in turn, equip students with the
necessary research skills and make them better able to effectively administer
and write their final year LL.B. essay.’’

If a model along these lines is adopted in Ethiopian law schools legal
research methods will in effect become a three-semester course. This raises
an obvious question: how many credit hours should be allocated in the three
semesters? It has been mentioned that a heavy teaching burden is one of the
hurdles instructors are facing. Because of this it is neither feasible nor fair to
teach the course as it stands today as a three hour course. Taking into
account the teaching burden and the respective issues to be addressed in the
three semesters, this writer recommends allocating two credit hours for each
of the three semesters; ultimately the course will cover six credit hours in the
LL.B. programme.

37 This writer witnessed deterioration in the quality of the final year LL.B. essays from time to time.
Instructors advising and examining final year LL.B. essays (at Bahir Dar University) have also
complained about the poor quality of most of the works.
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3. The Teaching, Research, and Publication Experiences of
Instructors

As has been pointed out repeatedly, legal research is a skill-oriented course.
Students learn the course by doing. Instructors are expected to teach mainly
by referring to their research and publication experiences. As a result, the
research and publication profiles of the instructor are pivotal in teaching
legal research compared to other traditional courses. The instructor must be
able to teach the course “by doing”. The importance of learning legal
research by doing and the role of the instructor in the process of learning has
been stated by Wesley Jr. Gilmer four decades before as follows:

The skills of legal research and legal writing are akin to the skills of playing
baseball and football, the skills of playing the piano and guitar, and the
skills of driving an automobile. People learn those skills mainly by doing
them. None of them can be learned solely by listening to someone tell how
they do them, by reading about the way to do them, or by watching
someone else do them. Requiring the law student to perform the operations
himself is the way to teach legal research and writing. Guided experience
for the student, along a way known to the teacher, with a realistic objective
before the student, will teach the types of literature, its contents, a method
of research, and how to apply them via a writing. (Emphasis added by this
writer)*®

So, unlike the traditional courses, the guidance of the instructor is invaluable
to the effective teaching of legal research methods. In turn, the guidance of
the instructor will be fruitful and effective only if it is embedded in the
teaching, research and publication experiences of the instructor. In
emphasizing the importance of the experience of the instructor teaching legal
research Gilmer adds the following:

Regardless of how long one has been in the legal profession, each day
constitutes a unique opportunity to learn something new about the monster
called legal research. This point should not be passed by, without noting
that daily exposure is the way that each of us learned how to do legal
research, from the first day that we attempted it, to the day when we
supposed we were at our best. This admission is the keystone of effective

¥ Wesley Jr. Gilmer, Teaching Legal Research and Legal Writing in American Law Schools, 25 J. Legal
Educ. 571(1972), p. 571.
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teaching of legal research and legal writing. Experience is an excellent
educator, especially for this field, where even the teachers must perpetually
strive to improve their own knowledge. (Emphasis added by this writer)*’

When it comes to the experience of instructors in the selected law schools,
the data reveal that there is significant diversity in the academic rank,
teaching, research, and publication experiences of instructors teaching legal
research methods.

Table 3: The Academic Rank of Instructors Teaching Legal Research
Methods in the LL.B. Programme

No. | University Academic Rank

1 Addis Ababa University Assistant Professor
2 Arba Minch University Assistant Lecturer
3 Assosa University Assistant Lecturer
4 Bahir Dar University Assistant Professor
5 Debre Markos University Lecturer

6 Dilla University Assistant Lecturer
7 Jimma University Assistant Lecturer
8 Mizan-Tepi University Lecturer

9 Semera University Lecturer

10 University of Gondar Associate Professor
11 Wollega University Lecturer

With the exception of Addis Ababa University, Bahir Dar University and
University of Gondar, legal research methods instructors are exclusively
lecturers and assistant lecturers. In four law schools, instructors are teaching
with the rank of assistant lecturer. It is clear that instructors with the rank of
assistant lecturer are newly employed young LL.B. graduates with no
teaching, research and publication experiences. Even instructors with the
rank of lecturer do not have rich research and publication experience except
doing their final year LL.M essay and undertaking one to two research
projects. A lack of experience in teaching, research and publication will

% Ibid.
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negatively affect the quality of education that students get in their legal
methods courses.

Concluding Remarks

After completing the LL.B. programme, graduates are expected to have
acquired the skill and competence, among other things, to render high-
quality research service to organizations, undertake independent research in
areas of law, and research and publish to reinforce the Ethiopian legal
jurisprudence.”” To acquire these skills, competence, and knowledge the
teaching of legal research methods should be revisited so that students will
receive quality education and skill training. Three changes in particular
would, in the opinion of this writer, make significant positive differences.
First, large class sizes should be reduced to enable more active participation
of students and to reduce the heavy teaching load imposed on instructors.
Here, it is possible to think of having two small classes instead of one large
class. Second, the existing curriculum and the course breakdown should be
restructured. Specifically, it would be helpful if Legal Research Methods is
offered as a three-semester introductory, core, and advanced course that
follows the established substantive and doctrinal knowledge of students. It
has been suggested that the Utrecht model might be one to emulate. Finally,
it appears that the teaching, research and publication experiences of most of
the instructors currently teaching legal research methods at Ethiopian law
schools hampers the quality of education and the skill training that they can
offer to LL.B. students. With that in mind, law schools should employ and
assign competent and qualified senior instructors who have extensive
teaching, research, and publication experiences to teach courses in legal
research methods. If these three changes are made, it is the opinion of this
writer that legal research methods courses can be more fruitfully integrated
into the LL.B. programmes of Ethiopian law schools, to the benefit of both
students and instructors.

“ The professional profile, graduate profile and the specific objective of the 2012/13 revised and
modularized LL.B. Curriculum of Ethiopian Law Schools.
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