PAMC AC RLACAL Ph? ookt
Bahir Dar University Journal of Law

ISSN 2306-224X
Px I 2TC & Fhvih Efvi
Vol. 7 No. 1 December 2016

In This Issue

LY o619°
Articles

TGHR RU6T

Selected Court Cases Ptavlm GCLAT

NG 4C PLACAE w7 T/0TF 0Goot v-0T UL 9oL Pihl aoR vl
A Biannual Law Journal Published by the Bahir Dar University School of Law

NENE 4.9° taow it
Established in 2010







PAMC AC RLACAL Ph? ookt
Bahir Dar University Journal of Law

ISSN 2306-224X

PX L ETCE a vl &R
Vol.7 No.1 ool December 2016

In This Issue v o+9°
Articles TGP AVET
Selected Court Cases Ptavlm GCLAT

NKC 4C PLOCAL w7 T/0T 0Goo T U0t IR POLIET ChT ookt
A Biannual Law Journal published by the Bahir Dar University School of Law

N€ng 9.9°.toow it
Established in 2010



MESSAGE FROM THE EDITORIAL COMMITTEE

The Editorial Committee is delighted to bring Volume 7, No. 1 of Bahir Dar
University Journal of Law. The Editorial Committee extends its gratitude to
those who keep on contributing and assisting us. We are again grateful to all the
reviewers, the language and layout editors who did the painstaking editorial
work of this issue.

On this occasion, again, the Editorial Committee would like to make it clear
that the Bahir Dar University Journal of Law is meant to serve as a forum for the
scholarly analysis of Ethiopian law and contemporary legal issues. It encourages
professionals to conduct research works in the various areas of law and practice.
Research works that focus on addressing existing problems, or those that
contribute to the development of the legal jurisprudence as well as those that
bring wider national, regional, supranational and global perspectives are
welcome.

The Editorial Committee appeals to all members of the legal profession, both
in academia and in the world of practice, to assist in establishing a scholarly
tradition in this well celebrated profession in our country. It is time to see more
and more scholarly publications by various legal professionals. It is time for us
to put our imprints on the legal and institutional reforms that are still underway
across the country. It is commendable to conduct a close scrutiny of the real
impacts of our age-old and new laws upon the social, political, economic and
cultural life of our society today. It is vitally important to study and identify
areas that really demand legal regulation and to advise law-making bodies to
issue appropriate legal instruments in time. Many aspects of the life of our
society seem to require that we in the legal profession do something today. The
Bahir Dar University Journal of Law is here to serve as a forum to make
meaningful contributions to our society and to the world at large.

The Editorial Committee is hopeful that the Bahir Dar University Journal of
Law will engender a culture of knowledge creation, acquisition and
dissemination in the field of law and in the justice system of our country.

Disclaimer

The views expressed in this journal do not necessarily reflect the views of the
Editorial Committee or the position of the Law School.

i




PAMC SC RLOCAAL Ph? ook it
Bahir Dar University Journal of Law

PX L 2TC &
Vol. 7 No. 1

Achln €6eD
December 2016

Advisory Board Members

Alebachew Birhanu (Asst. Professor, Director of Law School, BDU)....Chairman

Laurel Oates (Professor, Seattle University, USA)................oooeiunis Member
Pietro Toggia (Professor, Kutztown University, USA)...................... Member
Tilahun Teshome (Professor, AAU).......cc.oviiiiiiiiiiiiiiieeiee e, Member
Won Kidane (Assoc. Professor, Seattle University, USA)........c.ccecueuennee. Member
Yeneneh Simegn (President of ANRS Supreme Court)................cc... Member

Editor-in-Chief
Tefera Degu Addis

Editorial Committee Members
Belayneh Admasu (Assistant Professor)
Temsgen Sisay (Assistant Professor)
Misganaw Gashaw (Assistant Professor)

English and Amharic Language Editors
Yinager Teklesellassie (PhD, Asst. Professor, BDU)
Dr. Marew Alemu (PhD, Associate Professor, BDU)

List of External Reviewers in this Issue
Assefa Getnet
Beza Dessalegn (LLB, LLM, PhD, Hawassa University)
Berihun Adugna (LLB, LLM, ANRS Supreme Court Judge)
Brightman Gebremichael (LLB, LLM, PhD Candidate, University of
Pretoria)
Daniel Behailu (LLB, MCL, Dr.iur, Hawassa University)
Elias Nour (LLB, LLM, PhD, Associate Professor, Saint Marry University)
Jetu Edosa (LLB, LLM, Assistant Professor, PhD Candidate, AAU)
Melkamu Belachew (LLB, MSc, PhD, Assistant Professor, BDU)
Taye Minale (LLB, MSc, Lecturer, BDU)

i



NN B WD =

W W WERNMNDMNDNNNNNDNDNDNE R = m ==\

Law School Academic Full Time Staff

Adam Denekew
Alebachew Birhanu
Addisu Gulilat
Alemu Dagnaw
Belay Worku
Belayneh Admasu
Bereket Eshetu
Dadimos Haile
Dessalegn Tigabu
Eden Fiseha

. Enterkristos Mesetet
. Fikirabinet Fekadu
. Gedion Ali

. Gojjam Abebe

. Khalid Kebede

. Kidisan Desta

. H/Mariam Yohannes
. Mamenie Endale

. Mihret Alemayehu
. Misganaw Gashaw
. Mohammode Doude
. Mulugeta Akalu

. Nega Ewunetie

. Tefera Degu

. Tegegne Zergaw

. Temesgen Sisay

. Tessema Simachew

Tsegaye Workayehu

LLB, Assistant Lecturer

LLB, LLM, MPhil (Assistant Professor)
LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Assistant Professor)
LLB, LLM (Lecturer)

LLB, LLM, SJD, (Associate Professor)
LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Lecturer)
LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM, MPhil (Lecturer)
LLB, LLM (Asst. Professor)
LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Assistant Professor)
LLB, LLM (Lecturer)

LLB, LLM (Lecturer)

LLB, LLM (Asst. Professor)

LLB, LLM, PhD

. Tikikle Kumilachew LLB, LLM (Lecturer)
. Tilahun Yazie LLB, LLM (Lecturer)
. Worku Yaze LLB, LLM, PhD Candidate (Asst. Professor)
. Yihun Zeleke LLB, LLM (Lecturer)
. Zewdu Mengesha LLB, LLM (Lecturer)
Part Time Staff
Berihun Adugna LLB, LLM (ANRS Supreme Court Judge)

LLB, LLM (ANRS Supreme Court Judge)

v



PAMC AC LLOACAT Ph? 9ok bt
Bahir Dar University Journal of Law

XL ETCH Sa el g
Vol. 7 No. 1 - December 2016

Content

Articles

The Power of Land Expropriation in the Federation of Ethiopia: The Approach,
Manner, Source and IMPLiCAtIONS ........c.ccerierieriierieeieieee st 1
Brightman Gebremichael Ganta

Expropriation of Urban Lands and its Implications for Tenure Security of Old
POSSESSOTS ...vviuivtieieetetetese ettt sttt s sete et bebes e st st besese s s et ssnss et b essss et ebessse s esesesesnnas 37
Melaku Gezahegn

Legal Practice Experience for an Engaged Scholarship: A call for access to
advocate’s License for Ethiopian Law Schools’ InStructors ...........ccceeveveveveeeerennen. 61

PhooiC hTTS AH10ET @ NOMC SC “TL90E T e 85
ML ALTIN AT 4G N0 550 40T
Pnddn T1h0ZO0T  (Divided Society) aG  €h1o07 0 180G ATCRE
ENFAT @ AZTEF AL NN e 111
798 AFN

Ptavim SCAT
At A ALI® ANNAC V. ChFPRE MPFG 19°¢h QANANT | C.L4-0 MPAL
/0 ANC O TFaet: Ph/ov/e. 1014627 ho°A 20 +7 2008 F4.9° ... 131

ao/CF ao-YT oo V. PAE amPAL 15 LLE TP E Pl MPAL
/M0 ANC 671 Taet 0/oo/4/121063: ¢h-bt 24 47 2008 9/9°.............. 136



Address

The Editor-in-Chief,

Bahir Dar University Journal of Law
School of Law, Bahir Dar University
P.O.Box- 5001
Tel- +251588209851

E-mail- bdujol@yahoo.com

Website: http://bdu.edu.et/pages/journal-law

Vi



mailto:bdujol@yahoo.com
http://bdu.edu.et/pages/journal-law

The Power of Land Expropriation in the Federation of Ethiopia: The
Approach, Manner, Source and Implications

Brightman Gebremichael Ganta*®

Abstract

Although the power of land expropriation is arguably an inherent power (I
claim it is a constitutional power) of a state in any jurisdiction, the
approach, the manner and the source of it varies among nations and is also
a point of academic and policy debate. Particularly, in federations, as is the
case in Ethiopia, apart from its implication for land tenure security of
landholders, it can be also a source of power conflict/competition between
the central and state governments. However, the implication of the
approach, the manner, and the source of land expropriation power adopted
in the Ethiopian land law regime over the land tenure security and central-
state governments power conflict/competition have not been examined
critically. Therefore, this study aims at setting the agenda for academic
discourse and legal reform about the approach, the manner and the source
of defining the power of land expropriation with the view to enhancing land
tenure security and avoiding the potential power conflict/competition
between the central and regional governments in the country.

Keywords: Power of land expropriation, Land tenure security, Power
conflict/competition, Federation

Introduction

In developing countries like Ethiopia which incorporate the realization of
sustainable development as a policy and legal agenda,' the government’s
need of land is critical to make available public facilities and infrastructure
that ensure safety and security, health and welfare, social and economic
enhancement, and the protection and restoration of the natural environment.

* LLB and LLM. LLD Candidate, Faculty of Law, University of Pretoria. The author thanks Eden
Fesscha, Professor Abebe Zegeye and the anonymous reviewers for their helpful comments on the
initial draft of the manuscript.

! Constitution of Federal Democratic Republic of Ethiopia, Proclamation No.1/1995, Fed. Neg. Gaz. 1
year No.1, (hereinafter FDRE Constitution), Art.43 and 89.
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To discharge this duty, the required land may not be in the hands of the
government or on the market. Thus, in order to obtain land where and when
it is needed, the government resorts to the power of expropriation. The
power of expropriation is the right of a nation or state, or a body to whom
the power has been lawfully delegated, to condemn private property for
public use and to appropriate the ownership and possession of that property
without the owner’s or occupant’s consent upon paying the owner due
compensation to be ascertained according to the law.” It is arguably the
inherent right or power of the state which can be exercised by the state itself
or its delegates.

The land expropriation aspect of land tenure system is marred by two
contradictions or competing interests. On the one hand, it is aimed at the
betterment of the society at large through enhancing social and economic
development and protecting the natural environment.’ On the other hand, for
those individuals or groups whose land is expropriated, it means
displacement of families from their homes, peasants from their ficlds,
pastoralists from their grazing lands and businesses from their
neighbourhoods.” In addition, peculiar to federations, it can be a potential
source of power conflict/competition between the central and federating state
governments, and the development of double-standard® unless quick and
clear apportionment of the power of land expropriation is done.
Consequently, the tensions inherent in land expropriation require a balance

% See Henry Campbell Black, 1999, Black’s Law Dictionary, 7"d. West Publishing Co., St. Paul, MN s.v.
‘expropriation’ and ‘eminent domain’, and C. Francis, and et al, Eminent Domain, Corpus Juris
Secundum, 29 A CJS EMINENT DOMAIN NO.2 as cited in Daniel Woldegebriel, Compensation
During Expropriation, in Muradu Abdo (ed.), 2009, Land Law and Policy in Ethiopia since 1991:
Continuities and Changes, Ethiopian Business Law Series Vol. III, AAU printing press, Addis Ababa,
(hereinafter Daniel Woldegebriel, Compensation During Expropriation) p. 194. The definition of the
notion of expropriation may slightly vary depending on which its theoretical foundation we base. The
three theoretical justifications — reserved rights theory, consent theory and inherent power theory —
influence our understanding of the concept. See Daniel W. Ambaye, 2015, Land Rights and
Expropriation in Ethiopia, Doctoral Thesis, Springer (hereinafter Daniel W. Ambaye, Land Rights and
Expropriation in Ethiopia), pp. 100-103; Matthew P. Harrington, 2002. “Public Use” and the Original
Understanding of the So-Called “Taking” Clause. Hastings Law Review, Vol.53 (hereinafter Matthew
P. Harrington, “Public Use” and the Original Understanding).

* Food and Agricultural Organization, 2008, Compulsory acquisition of land and compensation, Land
Tenure Studies 10, Rome, Italy, (hereinafter FAO, Compulsory acquisition of land and compensation) p
1.

* Ibid.

* In my context it refers to the adoption of two different standards to treat the same subjects by different
organs.
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between the public need for land and private or group expectations of
security of land tenure and property rights, and also putting a clear
distinction and demarcation on the power and role of the central and state
governments in relation to land expropriation.

One of the underlying elements and means to maintain the balance among
the above competing interests is to clearly identify the state organ authorized
to make decisions on land expropriation and avoidance of multiplication of
institutions.® The clear authorization of the central or regional or both levels
of government, the adoption of centralized or decentralized or middle-path
approach in assigning the power of expropriation within a particular
government level, and the identification of a specific authority within one
level of government with the power of making the decision of expropriation
have their own implication for land tenure security and the potential power
conflict/competition at the different levels of government. Because the
absence of clear demarcation about which level of government assumes the
power of land expropriation and under what conditions tends to lead to
power claim and conflict among the different levels of government.
Moreover, the approach adopted in assigning the power within a particular
level of government has its own implication for the land tenure security of
landholders. Theoretically, it is argued that giving power of land
expropriation to local levels with no oversight may result in losing land
rights to discretionary bureaucratic behaviour’ and in abusing and
perpetuating tenure insecurity of landholders.® The same result may also be
expected in the case of multiplication of authorities with the same power.

Therefore, in the Ethiopian federation, the search for an equilibrium between
the above competing interests demands critically looking into whether the
Ethiopian land law regime has adopted the approach, the manner and the
source of land expropriation power that fits into the prevailing theoretical
frameworks and the best experiences of other nations explained in Section
1.The author did this not with the view to producing and recommending a

8 It does not refer to the aspect of implementation of the decision of expropriation.

7 Klaus Deininger, 2003, Land Policies for Growth and Poverty Reduction: A World Bank Policy
Research report, the World Bank and Oxford University Press, (hereafter Klaus Deininger, Land
Policies) p. 8.

8 FAO, Compulsory acquisition of land and compensation, supra notes 3, p. 13.
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particular model in this regard. Rather, it was to situate the issue at hand
within policy and academic framework to debate and propose pragmatic and
feasible alternative ways forward.

To do this, the manuscript is composed of four sections apart from the
introduction. The first section provides an overview about how the notion of
the power of land expropriation is dealt with in the literature and other
jurisdictions. Specifically, it highlights the different approaches, manners
and sources of state power of land expropriation. This is followed by a
section that examines the approach, manner and source of the power in the
Ethiopian legal regime. Doing this helps to identify whether the Ethiopian
approach to manner and source of defining land expropriation power is
prescribed in a way not to open a loophole for perpetuating land tenure
security, and power conflict/competition between the central and state
governments. In the third section, an attempt is made to discuss where the
Ethiopian case fits in all this and its implications for the land tenure security
and power conflict/competition between the two levels of government.
Finally, conclusions are drawn.

1. General Overview of the Power of Land Expropriation

The power of expropriation also known as ‘compulsory acquisition’,
‘eminent domain’, ‘compulsory purchase’, ‘taking’, ‘condemnation’, ‘land
acquisition and resumption’ depending on the legal tradition followed and
the nature of land ownership adopted is a common legal realm to all
nations.” As a forceful deprivation of property right, it is recognized as a
limit to any property right even in countries that have adopted individualistic
and strongest property rights protection.' However, unlike the universal
recognition, necessity and presence of the notion in everywhere, it is the
most debatable and contentious aspect of land tenure system among
academics and policy makers. Basically, the debate centres on the issues of
its theoretical foundations and justifications, the requirements to be satisfied
to make the taking legitimate, which branch of government — judiciary and
executive —to have the power to make the expropriation decision, and about

°1d at p. 1; Daniel W. Ambaye, Land Rights and Expropriation in Ethiopia, supra notes 2, p. 95.
' Klaus Deininger, Land Policies for Growth and Poverty Reduction, supra notes 7, at p. 28.
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the availability of redress in time of grievance in the expropriation
proceedings.

The issue of how — approach and manner, and from where — the legal source
of the power of expropriation assigned to the state emanates, becomes a
point of discontent especially when it is assigned to the
administrative/executive organ. Because it is a development agent, the
impartiality and independence of the organ is questionable. To minimize
abuse of power in such cases different mechanisms may be designed like
securing of the consent of the community or giving power to a higher
authority or to a local authority with the oversight of the higher authority.'"
Nonetheless, when the power of expropriation is assigned to the judiciary by
declaratory judgment, it may not be a point of argument. It is because of the
assumption that the judiciary is an independent and impartial institution in its
decision making and the power of expropriation may not be exposed to
abuse.

In a federal system, the very nature of the government adds additional
flavour to the issue at hand. As a result, a dual level of government
regulation of the power of land expropriation becomes an aspect of the
apportionment of power between the central and state governments.'> Then,
where and how to assign the power of land expropriation needs special
treatment in federations. Hence, the subsequent three sub-sections separately
address the issue of the source, approach, and manner of power of land
expropriation with the aim of developing an ideal general framework that
keeps the balance among the competing interests and against which the
Ethiopian situation is appraised in Section 2.

" FAO, Compulsory acquisition of land and compensation, supra notes 3, p 13; Paul De Wit et al., 2009,
Land Policy Development in an African Context: Lessons Learned from Selected Experiences, FAO
Land Tenure Working Paper 14 (hereafter Paul De Wit et al. Land Policy Development) p 72. The
abuse of power furthered when a mechanism is not devised about appeal to an independent organ when
the affected party aggrieved with the decision of expropriation.

2 Tlya Somin, 2011, Federalism and Property Rights, U. Chi. Legal F. Vol. 53: 88; Stewart E. Sterk,
2004, The Federalist Dimension of Regulatory Takings Jurisprudence, The Yale Law Journal Vol. 114:
203.
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1.1. The Legal Source: Constitutional Matter or Statutory or
Presumed Power?

In the quest for the legal source of the state power of land expropriation
three different perspectives may be identified. It may be regulated under the
written constitutional law as a constitutional matter like in most constitutions
of nations. This is with the assumption that since it is a matter of establishing
and maintaining a system for the allocation (and reallocation) of power over
wealth among individuals, group and state, constitutional law should be
devoted to governing it."> Alternatively, as a limit to the constitutional right
to property it is supposed to emanate from the constitutional rules."* In
contrast, in states like Canada and New Zealand the power of land
expropriation is not regarded as a constitutional matter since the constitution
of such states do not incorporate the right to property. Here, the power of
land expropriation is statutory but not constitutional. In extreme cases we
may theoretically think that the power of land expropriation neither be
statutory nor constitutional. It may rather be regarded as a presumed power
of a state without any constitutional or statutory sanction or recognition. This
line of thought was prevalent, for instance, in pre-1968 Canada.

In fact, all the three thoughts about the source of the state power of
expropriation are not random views. They are the outcomes of different
theoretical/conceptual justifications which influence state power of
expropriation. Mathew Harrington’s formulation of three theories of the
origin of the power of expropriation — the reserved right, inherent power and
consent theories — clearly resulted in the development of the three views
about the source of the power of expropriation. The thought of the power of
expropriation that emanates from constitutional rules is influenced by the
inherent power theory though in reverse."”” According to this theory the

1% John Henry Merryman, Ownership and Estate (Variations on a Theme by Lawson), 48 Tul. L. Rev.
917-945, 1973-1974, p. 916.

' Gregory S. Alexander, 2009, Property Rights in Vikram David Amar and Mark V. Tushnet (ed.) Global
Perspectives on Constitutional Law, Oxford University Press, p. 59.

'3 1 said it inverted way because this theory also does not expressly recognize that the power of
expropriation of state emanates from the constitution. It rather considers constitutional regulation as a
way to put limitation on the already existing power of state. This line of thought also does not fit into
the current constitutional democratic state conception. Because in constitutional democracy the power
of the state emanates from a constitutional rule by which the society empowers the state as an agent to
maintain the peace, order and welfare of the people.
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power of land expropriation is “regarded as a power which inheres in the
right of state to govern its polis — which is to say, inherent in its ‘police
power’.”'® Governments, subject to limitations imposed on their respective
constitutions and without depending on the pre-existing property rights, have
the power to expropriate land. Here, the power of the state to expropriate
land is not defined in the constitution as power granting but as limit to the
power.

The assumption of state power of expropriation as statutory is, on the other
hand, derived from the consent theory of the origin of the power of
expropriation. According to the consent theory the state has assumed/secured
the power of expropriation of property only upon the consent of the owner
(society). The provision of the consent can be exercised through its
representatives — parliament while legislating laws.'” Therefore, the state has
got the power of expropriation only because the legislation enacted by the
parliament entitled it to do so.

Finally, the presumed power thought is derived from the reserved right
theory about the origin of state power of land expropriation. In this theory it
is assumed that initially the state has an original and absolute ownership of
all property held by its inhabitants, and citizens’ possession and enjoyment
of the same is derived from grant by the state with implied reservation of the
right to take it back.' The tacit reservation, in this juncture and context
refers to the power of expropriation. Hence, as per this theory the state
power of expropriation does not depend upon the constitutional
empowerment or statutory declaration. Even in the absence of both, the state
still has the power to expropriate land as it is the presumed power of state.

However, all the three theories as they stand entail the government to have
strong power position and exercise unlimited power of expropriation.
Particularly, the reserved right theory and inherent power theory make
property rights insecure by making expropriation as a right/rule and the right

' Comments 1948-1949. The Public Use Limitation on Eminent Domain: An Advance Requiem. Yale L.
J., Vol. 58: 599-614; Matthew P. Harrington, “Public Use” and the Original Understanding, supra notes
2,p. 1251.

'7 Matthew P. Harrington, “Public Use” and the Original Understanding, supra notes 2, pp. 1257ff.

181d pp. 1249ff.
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to property as an exception.'” Moreover, in the era of constitutional
democracy and human rights, the consideration of constitutional law as an
instrument to prescribe limitation on state power of expropriation only as
inherent power theory, does not go hand in hand with the current thoughts on
constitutional law in general and the function of constitutional recognition of
property rights in particular. As it is noted by Edwin Baker, the
constitutional recognition of property rights aimed at guaranteeing the
protective function, inter alia, to the right-holder.”” Moreover, it is also with
the view to protecting property rights from state encroachment through
enactment of law.”' Consequently, the defects of the theories of origin of the
power of expropriation and the Bakerian thought of constitutional property
rights’ functions warrant the constitutional definition of state power of
expropriation necessary.

1.2. Manner of Designation

In the above sub-section, I have noted and argued that the state power of
land expropriation should derive from the constitution and it has to be
treated as a constitutional matter. It is with the view to making the source of
state power to be in line with the concept of constitutional democracy and to
limit state encroachment on individuals’ or communities’ property rights in
the making of law. The question that still remains, however, is how this
power is supposed to be prescribed in the constitution, whether there is
uniformity among the constitution of nations in this regard, and the factors
which influence and force a given constitutional maker to adopt a particular
perspective.

Apart from non-inclusion, the critical and comparative analysis of
constitutions of nations reveals that there are four different ways of
constitutional style in prescribing state power of expropriation. The
difference among the constitutions in this regard lies in the amount of

1 1d pp. 1252ff.

¥ Edwin Baker, 1986, Property and its Relation to Constitutionally Protected Liberty, Pal. L. Rev.,
vol.134, No.4, 741 (hereafter Edwin Baker Property). He argues in contrast to inherent power theory
that constitutional recognition of property rights is made not with the view to put restriction on state
power mainly. He, rather, perceives it as provision of constitutional guarantee to the property rights of
individuals and defining of the exceptional scenarios for state encroachment.

21 1d p. 766.
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regulating and providing details on power of expropriation. Accordingly, in
the first method, which I call the inexactalist modality, the state power of
expropriation is provided in the constitution simply as the only limit to
property rights. The constitutions which have adopted the inexactalist
modality assert that the power to compulsorily acquire private property for
greater societal interest is the single exception to fully protected private
property rights. In this modality no further information and rules about the
conditions and circumstances are provided in the constitution. It leaves
determination of the details to the legislature or/and constitutional interpreter
through constitutional deferral. The revised constitution of Rwanda best
illustrates this modality. It states:

Private property, whether individual or collective, shall be inviolable. The
right to property shall not be encroached upon except in public interest and
in accordance with the provisions of the law.*

The second modality is requirementalist modality as 1 call it. In
requirementalist modality, besides recognising expropriation of property as a
single exception to property rights, the constitutions mention general
requirements to be undertaken in compulsory acquisition. The constitution
enunciates the conditions and standards required to be observed and satisfied
in expropriating such as due process of law, public use and just
compensation. For instance, the Fifth Amendment of the Constitution of the
United States of America has stipulated the state power of expropriation in
the requirementalist modality. 1t states:

No person [...] shall be deprived of [...] property, without due process of
law; nor shall private property be taken for public use without just
compensation. >

However, the problem with this modality, particularly as it stands in the
USA Constitution, is that there is neither a clear definition of the
requirements nor an indication about who should provide details of them —
the legislature or court interpretation.

2 The Constitution of the Republic of Rwanda of 2003, Revised In 2015, Chapter IV, Art.34 and Art.35.
2 United States of American Constitution Amendment V.
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The limitationalist modality, on the other hand, goes further to define the
purposes for which the state can legitimately exercise its power of
expropriation. Apart from referring to expropriation as the only restriction to
property rights and listing down the requirements of due process of law,
public use, and just compensation, the constitutions that adopted the
limitationalist modality provide the specific projects for which state can use
its power of expropriation to deprive property rights. The listing of the
purposes in the constitutions has aimed to restrict further the state power of
expropriation. The state does not have the power to expropriate property
rights for purposes other than the ones listed in the constitutions or differing
in nature. A good illustration for this approach is the constitution of Ghana.
Ghana’s constitution includes provisions detailing exactly what kinds of
projects allow the government to use its power of compulsory acquisition
and specifies that displaced inhabitants should be resettled on suitable
alternative land.”* In an illustrative manner it lists out the purposes as
follows:

the taking of possession or acquisition if necessary in the interest of
defence, public safety, public order, public morality, public health, town
and country planning or the development or utilization of property in such a
manner as to promote the public benefit.?

Finally, the state power of expropriation is also defined in some state
constitutions in the detailist modality. In the detailist modality the
constitution goes further to define each and every requirement needed to be
satisfied in decision of expropriation. This modality leaves silly and slight
things to the legislature and courts interpretation. The constitution itself
provides all the details on the requirements of public use, due process of law,
and just compensation. Chile’s constitution, for instance, identifies the
purposes for which land may be compulsorily acquired (public use), the right
of property holders to contest the action in court (due process of law), a
framework for the calculation of compensation, the mechanisms by which

* The Constitution of the Republic of Ghana of 1992, Chapter Five, Article 20.
* Tbid.
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the state must pay people who are deprived of their property, and the timing
and sequence of possession (just compensation).*®

It is quite interesting to discuss why the above-mentioned wide-ranging
differences in the regulation of the state power of expropriation are
manifested among the constitutions of nations. As Rosalind Dixon explains
it is the result of the constitutional makers’ perception about the
constitutional interpreter. The adoption of codified/detailed or framework-
style approach in drafting of constitutional provisions depends upon the trust
or distrust the makers have in the constitutional interpreter.”’” Moreover, she
notes that the approach adopted can be determined by the existence or
nonexistence of constitutional deferral through ‘by law clause’ or adoption
of abstract or vague concepts in the constitution.” In her view, constitutional
drafters adopt a detailed or codified approach, with less or no by law clause
or abstract concepts, in constitutional norms drafting because they to some
degree distrust the constitutional interpreters as they may not share the aims
and understandings of constitutional drafters. In yet another approach, the
constitutional drafters resort to framework-style constitutional, more bylaw
clauses and abstract concepts, norm drafting when they highly trust and have
faith in the constitutional interpreters as partners in the process of a
constitutional design.”

Nevertheless, her binary divide — trust-distrust dichotomy — does not exactly
tell us why the above four modalities of designation of state power of
expropriation developed because her view warrants only the development of
two styles of defining it. Consequently, unless we take the trust-distrust
metaphor in the form of degrees, there are other additional factors that may
influence the adoption of a particular modality. Moreover, the factors are
also unique and peculiar to a given nation’s constitutional making and may
not be generalized to all constitutions. It requires separate research on the
issue, and I will not delve into it in detail as it is not the concern of this
article.

%6 See Chile's Constitution of 1980 with Amendments through 2012, Chapter III, Art.19(24).

%7 Rosalind Dixon, 2011, Constitutional Amendment Rules: A Comparative Perspective in Rosalind Dixon
& Tom Ginsburg (eds.) Comparative Constitutional Law, Edward Elgar.

 Rosalind Dixon, 2015, Constitutional Drafting and Distrust, \CON 13: 819-846 p. 820.
 Ibid.
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From land tenure security perspective, the modality that best serves is the
one that governs, as far as possible, every element of the state power of land
expropriation. Therefore, it minimizes, if not avoids, the possibility of
encroachment of property rights on the making of laws or court
interpretations. However, adoption of such modalities, on the other hand,
contradicts another policy issue, that is the flexibility of land policy.*® The
amendment of a constitution is assumed to be not easy as there are stringent
requirements attached to it unlike other policy instruments and decisions.
However, land policy is required to be flexible and go hand in hand with the
changes in the socio-economic and political conditions of a given country.
Then, detailed and exhaustive regulations of the issue of state power of
expropriation affect the timely change of a policy, which in effect make a
land policy incompatible with socio-economic and political changes.’’
Therefore, an optimal modality that prescribes the general requirements and
conditions for expropriation and leaves details to the legislature and court
interpretation ensures both policy objectives — to secure land tenure and have
flexible land policy.

1.3. Approaches to Designation

As seen in the above section, all constitutions mention the existence of the
state power of expropriation. The constitutions as such do not specify a state
agent or agents authorized to make the decision of expropriation. In a unitary
form of state this might not be necessary. It can be done by the legislature in
a subordinate legislation. A problem in the unitary state occurs if the
approach adopted in designating the state authority with the power of
expropriation exposes property right holders to abuse of power, variations of
standard of treatments, and all in all threatens their land tenure security.

3 Klaus Deininger, Land Policies, supra notes 7, p. 51.

31 With regard to the Ethiopian land policy, there is a claim that the constitutional regulation has
effectively eliminated the possibility of flexible application of policy. (See for instance, Samuel
Gebreselassie, 2006, Land, Land Policy and Smallholder Agriculture in Ethiopia: Options and
Scenarios, Paper prepared for the Future Agricultures Consortium meeting at the Institute of
Development Studies 20-22 March 2006, p 4). However, the claim is not supported with the critical
analysis of the constitutional stipulations. The conclusion reached was just by taking the constitutional
incorporation of land issue. Unless we analyse the specific land policy issue incorporated in the
constitution and what is left to the subordinate legislation and policy decision, it is not a valid argument
to regard the constitutional incorporation has made the land policy inflexible.
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In federations like Ethiopia the problem goes beyond this and might have
implications on constitutional division of power between the federation and
the constituent units. As there is at least dual self-ruling level of government
in federations, the assignment of state power of expropriation becomes an
issue of division of power. One of the fundamental constitutional law
contents unique to federations is the apportionment of power between the
central and state governments.”> Accordingly, it becomes reasonable to
expect constitutions of federations to assign the power of expropriation
either to central or state governments or to both. However, as is the case in
Ethiopia, discussed in a later section, an express constitutional stipulation
may not be provided for it. Through the canon of interpretations of the
constitution one is able to identify which level of government is authorized
with the power of expropriation. In the next section, I will discuss this issue
in analysing the constitution of Ethiopia.

With respect to assigning the power to specific state authority, nations may
adopt three different approaches. The approaches are designed only with the
consideration and assumption of unitary state including the centralization
approach, decentralization/localization —approach and a combined
approach.”® Apart from the nature of the approach adopted, a clear
identification of the authorized government bodies enhances land tenure
security as it reduces opportunities for abuse of power.** In the
centralization approach, as the name indicates, the power is highly
centralized and assigned only to national level government. Here, any organ
of the state submits the demands — initiation of expropriation — to an organ at
a national level. Accordingly, it is only the national level authority that can
decide on whether a given property right can or should be expropriated. This
approach is adopted in the South African legal system where the power of
expropriation of land is assigned to a ministerial level of the national

32 See Ronald L Watts, 1998, Federalism, Federal Political Systems and Federations, Annual Review of
Political Science Vol. 1: 117, p 121; William H. Riker, 1975, Federalism in Fred Greenstein and
Nelson Polsby (eds.) Handbook of Political Sciences, Wesley Publishing Company, Volume 5, p. 101;
Kenneth C. Wheare, 1964, Federal Government. Oxford: Oxford University Press, pp. 32-33. In their
definition of federalism the issue of distribution of power between the central government and
federating states is the basic characteristics that defines federalism from other forms of government.

3 FAO, Compulsory acquisition of land and compensation, supra notes 3, p. 13.
Mo
Ibid.
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government.” As the Food and Agriculture Organization (FAO) notes the
adoption of centralization approach enhances uniformity of standards,
achievement of a coherent national land policy and the establishment of a
body of core expertise.*® In contrast, it can lead to delays in the acquisition
of land and does not guarantee that processes will be implemented fairly.*’

The decentralization/localization approach, on the other hand, demands the
power of expropriation to be devolved to the regional and local level
governments, and parastatal organizations. As an anti-thesis of the
centralization  approach, the decentralization/localization — approach
guarantees a timely acquisition of land. However, it opens the door to
variation of standards among localities and creates difficulties to achieve
national land policy coherently and the inability to establish a body of
expertise in each locality.*® Furthermore, it exposes landholders to abuse of
power and threatens their land tenure security as the decisions at the local
level can be influenced by elites who have the power to easily manipulate
the rhetoric and use this power for their own advantage.

In the combined approach both national and local governments are entitled
with the power of land expropriation. The local authorities are, however, not
at liberty to make the decision of expropriation on their own. Rather, they
are subject to the supervision and approval of higher authorities or/and to
conducting public hearing and getting consent of the local community.”
Addressing the defects of the other two approaches and avoiding or reducing
opportunities for abuse of power by local governments in making the
decision of land expropriation that land tenure security of private
landholdings is maintained. Accordingly, it is recommended that the
combined approach be adopted while designating the power of
expropriation.

However, even with the adoption of the combined approach the problem of
variations in standards, the difficulty to achieve coherent national land policy

33 Republic of South Africa, Expropriation Bill, published in Government Gazette No. 38418 of 26
January 2015 (hereafter South African Expropriation Bill) Art.3(1)(a) and Art.4(2).

3 FAO, Compulsory acquisition of land and compensation, supra notes 3, p. 13.
37 Ibid.

¥ Ibid

% Ibid; Paul De Wit et al Land Policy Development, supra notes 11, p. 72.
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and the inability to establish a body of expertise might occur. The problem is
exacerbated when there are several local authorities and higher approving
authorities. There are many different administrative authorities at the local,
higher and national levels. If all administrative authorities at each level are
entitled to expropriate land, then there is a high probability for the
persistence of these problems. With the assumption that these problems
might occur, the South Africa constitution, for instance, assigned power of
expropriation to a single state authority and made it a non-delegable power.*

2. The Case in the Ethiopian Legal Regime

In the entire political history of modern Ethiopia, the state power and control
over land rights are often a cause for protest and rebellion against it. The call
for reduced/minimal state interference in the land rights of individuals or
communities, inter alia, has caused the military overthrow of past political
regimes — the monarchy and the Derg regime.*' The same question is still on
the table against the current regime.*> However, this article confines itself to
examining the contribution of legal reforms taken by the current regime in
defining the state power of land expropriation to addressing the deep-rooted
and persistent problem in the country’s history. It analyses the reform
against the ideal system to show where and how the state power of
expropriation is defined as established in Section 1 above.

2.1. The Constitutional Base and Manner

Unlike the constitutions of other nations,* establishing the constitutional
basis for state power of land expropriation from the Constitution of the

4 See South African Expropriation Bill, supra notes 35.

4! See for instance, Teshale Tibebu, 1995, The Making of Modern Ethiopia: 1896-1974. The Red Sea
Press; Dessalegn Rahmato, 1993, Agrarian Change and Agrarian Crisis: State and Peasantry in Post
Revolution Ethiopia, Journal of the International African Institute, Vol. 63, No. 1: 36; Gebru Tareke,
1991, Ethiopia: Power and Protest: Peasant Revolts in the Twentieth Century,. Cambridge University
Press.

2 Wibke Crewett and Bendikt Korf, 2008, Ethiopia: Reforming Land Tenure, Review of Aftican Political
Economy,No. 116: 203.

* In jurisdictions private ownership of land is prevalent, the constitutional basis about the state power to
expropriate land can be deduced from the general rule about the expropriation of private property as
land is one there. Whilst, in countries where private ownership of land is outlawed like in Ethiopia, the
constitution specifically and expressly refers to land expropriation. The case in China best illustrates
such constitutional approach. (See Constitution of the People's Republic of China, adopted in
December 1982 Art. 10).
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Federal Democratic Republic of Ethiopia (FDRE) is not an easy task.
Because of the manner of the provisions of the state power of expropriation,
the definition of ‘private property’, access to land and immunity against
eviction are drafted, in conjunction with the prohibition of private ownership
of land, we cannot find an express stipulation in the constitution about the
state power of land expropriation.

Article 40(8) of the Constitution of FDRE expressly authorizes the
government to expropriate ‘private property’. In Sub-Article 2 of the same
article ‘private property’ is defined in terms of the Lockean proviso of
Labour Theory justifying the original acquisition of property rights. It
defines ‘private property’:

... any tangible or intangible product which has value and is produced by
the labour, creativity, enterprise or capital of an individual citizen,
associations which enjoy juridical personality under the law, or in
appropriate circumstances, by communities specifically empowered by law
to own property in common. **

From the perspective of state power of expropriation, the two elements in the
definition get our attention and play a key role in delineating the scope of the
power. The first one is the broader understanding of private property as any
tangible or intangible product. As per this conception the state power of
expropriation is not limited to tangible products as is the case in most
situations. In Ethiopia, it can apply to both tangible and intangible products.
In contrast, the phrase produced by the labour, creativity, enterprise or
capital in the definition, on the other hand, apparently narrows the concept
of ‘private property’ which in effect arguably confines the state to exercising
its power of expropriation only on the property rights that are produced in
this way. Because as the means of producing private property are
exhaustively listed, property rights created through other ways are not
regarded as ‘private property’ for the purpose of Article 40 of the FDRE
Constitution.

Given that any Ethiopian can have ownership rights only over ‘private
property’,** and the ownership of land is exclusively vested in the state and

“ FDRE Constitution, supra notes 1, Art. 40(2).
41d Art. 40(1).
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peoples of Ethiopia,*® it becomes absurd to consider the provisions that deal
with state power of expropriation of ‘private property’ as applied to land
expropriation. It is because the cumulative reading of Article 40(1-3) and (8)
creates an impression that the state power of expropriation applies only to
ownership property rights of individuals or communities. Accordingly, it
may be argued that in order to deprive property rights over land, the state
may not be required to go through and observe the requirements of
expropriation. At the other extreme a counter-argument that claims that the
Ethiopian state does not have a constitutional power to expropriate land
rights of individuals and communities may also be forwarded.

These two extreme positions are the result of defects in the drafting of the
provisions in Article 40 and the exclusive dependence on the same article to
base and substantiate one’s argument. Moreover, both thoughts have their
own drawbacks. The first thought, for instance, exposes the landholders to
arbitrary eviction and perpetuation of land tenure insecurity since the state is
not required to follow and satisfy the requirements of expropriation. The
second thought, on the other hand, undermines the social and economic
wellbeing of the people by limiting the ability of the state to get required
land for ensuring sustainable development and protection of environment.

Therefore, a search for a constitutional base for the state power of land
expropriation requires one to adopt a contextual interpretation of the
provisions in the same article and to consult other articles of the constitution
itself.*” First, common to all landholdings — urban and rural land — is being
based on the argumentum a fortiori. That is if the constitution entitles the
state with the power to expropriate ‘private property’ to which the owners
have a better and complete property rights, the state will have the power to
expropriate land to which the holders have a lesser and incomplete property
rights.*® Moreover, understanding the context of the constitution, particularly
the section dealing with the national policy objective, one can clearly deduce
that the constitutional makers have presupposed the state power of land

4 1d Art. 40(3).

47 For details see Brightman Gebremichael, 2016, Public Purpose as a Justification for Expropriation of
Rural Land Rights in Ethiopia. Journal of African Law, Vol. 60:190 (hereafter Brightman
Gebremichael, Public Purpose) pp. 201-203.

“1d p. 203.
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expropriation. The economic and social policy objectives impose a duty on
the state to promote and protect the health, welfare and the living standards
of the Ethiopian people through ensuring access to public health and
education, clean water, food, housing and social security.49 The realization
of these developmental goals requires acquisition of land for the
development of infrastructure. It can be assumed that the makers of the
constitution have presumed the state power of land expropriation since
acquisition of land is the initial step to fulfil these policy objectives.™

Furthermore, based on the constitutional provision that defines property
rights over immovables and permanent improvements made on land, it is
still possible to establish the constitutional base of the state power of land
expropriation. Particularly, when one critically reads the Amharic version of
Article 40(7) of the FDRE Constitution it provides the possibility of
termination (sikuaret, the English version says “expires,” which limits the
grounds of termination to lapse of duration) of land rights in general.”’ One
possible and main reason for terminating land rights is the state power of
expropriation.

In addition to the above common arguments, special constitutional
provisions can be cited in support of the constitutional base of the state
power of land expropriation taking the nature of the landholder and manner
of accessing land into account. This line of argument works for
expropriation of livelihood land and residential land, on the one hand, and
investment land and again residential land, on the other hand.” The
residential land in urban centres can be seen in both categories. With respect
to livelihood land, as is the case with peasants and pastoralists who acquire
land for free and who are protected against eviction,” we can deduce that the
constitutional base of the state power comes from a different constitutional

* FDRE Constitution, supra notes 1, Art. 89(2) and 90.

%0 Brightman Gebremichael, Public Purpose, supra notes 47, p. 202.

' FDRE Constitution, supra notes 1, Art. 40(7).

52 Viewing land expropriation from the perspective of such categorization is suggested by some scholars.
A good example is Azuela and Herrera’s, and Muradu’s prediction. (see Antonio Azuela and Carols
Herrera, 2007, Taking land around the world: International trends in the expropriation for urban and
infrastructure projects, Lincoln Institute of Land Policy; Muradu Abdo Srur, 2015, State Policy and
Law in Relation to Land Alienation in Ethiopia, (unpublished PhD Thesis), University of Warwick,
School of Law, p. 153).

3 FDRE Constitution, supra notes 1, Art. 40(4 and 5).
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stipulation enshrined in Article 44(2) of the FDRE Constitution. The sub-
article states:

[a]ll persons who have been displaced or whose livelihoods have been
adversely affected as a result of State programmes have the right to
commensurate monetary or alternative means of compensation, including
relocation with adequate State assistance.”*

The provision talks about the rights of persons whose livelihood, like land
rights of peasants and pastoralists, is affected by the state programmes.
However, it tacitly empowers the state to displace or adversely affect the
livelihoods of persons legitimately. One way is the expropriation of land.
This constitutional provision can also be adopted and applied to establish the
state power of expropriation of residential land in urban centres as well,
because the phrase “
enough to refer to them.

...who have been displaced...” is accommodative

With respect to investment land and also urban residential land acquired
under lease arrangement, the constitutional base of the state power of
expropriation can be established by way of assimilation. Assimilation
considers persons’ property rights to land as an intangible private property in
the context of the constitution because the nature of their land right and the
way they acquire land can satisfy the two requirements of establishing
‘private property’ seen above. Here I am not claiming that they have an
ownership right to land, as it is constitutionally outlawed.” Rather, they do
have an ownership right over their property rights to land. Besides, they
acquire their property rights to land on the basis of payment arrangements.*
Then, their property rights to land are created by their capital, which is
recognised as one of the alternative grounds to establish ‘private property’ in
the constitution. Therefore, I argue that the land rights of investors and urban
land lease holders do have an ownership right over their property rights to
land, which is intangible, and as it is the product of their capital, we can
regard it as ‘private property’. The assimilation then leads to the application

S 1d Art. 44(2).
55 1d Art. 40(3).

%% 1d Art. 40(6); Federal Democratic Republic of Ethiopia, Urban Lands Lease Proclamation
No.721/2011 Fed. Neg. Gaz. Year 18, No.4 (hereafter Urban Land Proc. No. 721/2011).
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of the constitutional state power to expropriate ‘private property’ and to give
land rights to investors and urban residents.

These special provisions are not only aimed at the establishment of the
constitutional base of the state power of land expropriation. They have also
implications for the need to adopt different standards and differential
treatment in the course of expropriation. Specially, with respect to
expropriation of livelihood land, that of peasants and pastoralists, the
constitutional recognition of the right to immunity against eviction and
displacement, which is not given to other landholders, is an indication to
provide them with a better protection than other landholders. The special
treatment and standards may take the form of narrower conception of public
use and a unique and better compensation, among others. Whether such
special treatments are extended to peasants and pastoralists in subordinate
legislation requires a further study.

All in all, from the above analysis it can be concluded that the constitutional
base of the state power of land expropriation in Ethiopia is established
through canon of interpretation. It is with the anticipation of two other
counter-arguments and line of thoughts discussed above. The manner of
designation also resembles the requirementalist modality. It simply states the
requirements of expropriation — public purpose/state programmes and
commensurate compensation — without making any indication about who
should provide the details. Furthermore, the constitution has not also
incorporated the other requirement of expropriation — due process of law.
This in effect may lead the state to perpetuate land tenure insecurity by
taking legislative measures which limit the landholders’ ability to enforce
land rights.

2.2. Ethiopian Approach to Designating the Land Expropriation
Power

As noted in Section 1.3, the approach adopted in designating the state power
of expropriation to specified authorities in federations like Ethiopia can
follow one of two courses that should be given attention. First, the approach
must make sure that it does not invite a power conflict/competition between
the central and state governments. Second, it should not open a loophole for
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abuse of power — threaten land tenure security, variance in the standards,
difficulty to achieve coherent national land policy and inability to establish a
body of expertise. Thus, the below analysis of the Ethiopian legal regime is
made against these backdrops.

2.2.1. FDRE Constitution

Being one aspect of division of power between the federal and state
governments in federations, first one must see and examine whether the
constitution has provided and assigned the power to expropriate to either or
both levels of government. In the FDRE constitution we can find an
indication about which level of government has been constitutionally
empowered with the power to expropriate land though not explicitly. It is
rather inferred from the way the constitution has made a power division
concerning land and other natural resources.

However, before directly looking at the power division on matters related to
land, it would be paramount to synthesize the general approach of
apportionment of power adopted in the FDRE Constitution. The FDRE
Constitution has identified the levels of government with the power of land
expropriation in the country. The FDRE Constitution has adopted a modified
exclusive listing and residual power approach in apportioning government
power between the federal and regional states. It has exhaustively listed out
the exclusive power of the federal government and the concurrent power of
both.”” It reserves the residual power to the state governments.”® The
Constitution has also made further stipulations to modify this general
approach, and that is why I call it a modified one. The modification has
basically taken three features. These are the assignment of legislative powers
on civil laws to the federal government upon the decision of House of
Federations™, the delegation of the federal government powers to the states
(only downward delegation)®, and designating the undesignated power of
taxation by the joint decision of the House of Federations and the House of

7 FDRE Constitution, supra notes 1, Art. 51 and 98.
¥ 1d Art. 52(1).

% 1d Art. 55(6).

0 1d Art. 50(9) and 78(2).
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Peoples’ Representatives.”’ The modifications can be considered as
protection to state governments’ power from encroachment by the federal
government.

Coming to the power of land expropriation, the analysis of the following two
provisions of the FDRE Constitution in conjunction with the general
approach and modifications about the power division discussed above give
us an indication of which level of government is endowed with the power
expropriate land. Articles 51(5) and 52(2(d)) of the FDRE Constitution
respectively state:

[the federal government] shall enact laws for the utilization and conservation
of land...”;and“[States have the power] [t]o administer land... in accordance
with Federal laws.®

The cumulative reading of these two constitutional provisions indicates that
the central government has been entrusted with the power of enacting laws
on the utilization and conservation of land, whilst the states are designated to
administer it in accordance with the federal law. The provisions do not speak
directly and expressly about the power of land expropriation in a strict sense.
Rather, the essence of the phrases enactment of law on land utilization and
conservation and land administration may indicate where the power exists.

The FDRE constitution does not have a definitional clause, and it has not
given a definition, except ‘private property’, for abstract terms like the two
phrases mentioned above. Therefore, we are forced to take literal
understanding of the concepts as indicated in the literature. Particularly,
since the federal government’s power is limited to enactment of laws on land
utilization and conservation, searching a meaning for land administrations
suffices to resolve the issue at hand. Based on the general approach and
modifications about division of power adopted in the constitution and
discussed above, it is possible to deduce that the federal government does
not possess the power of administering land in any way. However, whether
the power of land expropriation is a component of land administration or not
still requires determining what the notion of land administration refers to.

' Id Art. 99.
2 1d Art 51(5) and 52(2(d)).
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The idea of land administration may not have universally accepted single
definition. Since it reflects the socio-cultural context where it operates, its
contents may vary from country to country and even within a country from
time to time based on the changes in government land policy.*”* To illustrate
this fact comparing the definition of the concept given by FAO and the
federal rural land law of Ethiopia is enough. FAO defines land
administration as:

the way in which the rules of land tenure are applied and made operational;
and it includes an element of enforcement to ensure that people comply
with the rules of land tenure. It comprises an extensive range of systems
and processes to administer:

1. land rights: the allocation of rights in land; the delimitation of
boundaries of parcels for which the rights are allocated; the
transfer from one party to another through sale, lease, loan, gift or
inheritance; and the adjudication of doubts and disputes regarding
rights and parcel boundaries;

2. land use regulation: land use planning and enforcement, and the
adjudication of land use conflicts;

3. land valuation and taxation: the determination of values of land
and buildings; the gathering of tax revenues on land and buildings,
and the adjudication of disputes over land valuation and taxation.**

Setting aside the legality of doing so, in the federal rural land law of Ethiopia
land administration is defined as:

% Mulatu, Abebe, 2009, Compatibility between Rural Land Tenure and Administration Policies and
Implementing Laws in Ethiopia in Muradu Abdo (ed.), Land Law and Policy in Ethiopia since 1991 :
Continuities and Changes, Ethiopian Business Law Series Vol. III, p. 5.

% Food and Agriculture Organization, 2005, Access to rural land and land administration after violent
conflicts, Land Tenure Studies 8, Rome, pp. 23-24; see also Tony Burns, and Dalrymple, 2006, Land
Administration: Indicators of Success, Future Challenges, Land Equity International Kate Pty Ltd,
October 2006, pp.13-14, that has indicated that land administration system consists of the following
major things:

a) the management of public land;

b) the recording and registration of private rights in land;

¢) the recording, registration and publicizing of the grants or transfers of those rights in land
through, for example, sale, gift, encumbrance, subdivision, consolidation, etc.;

d) the management of the fiscal aspects related to rights in land, including land tax, historical sales
data, valuation for a range of purposes including the assessment of fees and taxes, and
compensation for State acquisition of private rights in land, etc.; and

e) the control of the use of land, including land use zoning and support for the development
application/approval process.
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a process whereby rural land holding security is provided, land use
planning is implemented, disputes between rural land holders are resolved
and the rights and obligations of any rural landholder are enforced, and
information on farm plots and grazing land [holders] are gathered, analysed
and supplied to users.®

The comparison of the above two concepts of land administration reveals
that the definition in the Ethiopian rural land law is narrower than FAO’s
because it has failed to incorporate the issue of land valuation, taxation and
limited implementation of the aspect of land use planning excluding the
development of land use planning itself. However, the regional state laws, as
is the case in the Amhara state rural land law, the concept of land
administration is defined in broader terms than in the federal rural land law
incorporating these two aspects as well.®* Such differences, on the other
hand, will lead to federal-state governments power conflict as the federal law
seems to limit the regional states’ constitutional power and gives some
aspect to the federal government.

Again, from both definitions a direct indication about the incorporation of
the idea of the power to make land expropriation decision is not mentioned
as a component of land administration explicitly. However, since the idea of
land use planning is considered as one component of land administration, we
can say that the land expropriation decision-making is under the ambit of
land administration. Land expropriation is one of the instruments to ensure
the implementation of land use planning. The land use planning as a means
of selecting and adopting the best land-use option presupposes the change of
land-use from a previous user and purpose to a better land-use option.®” This
can happen if the planner, in our case the state government, is empowered to
forcefully convert the purpose and transfer to the other in case the initial user
fails to negotiate. That forceful taking happens in the exercise of the power
of land expropriation.

% Federal Democratic Republic of Ethiopia, Rural Land Administration and Land Use Proclamation No.
456/2005, Fed. Neg. Gaz. Year 11, No. 44, (hereafter cited as Rural land Proc. No. 456/2005) Art.2(2).

% Amhara National Regional State, Revised Rural Land Administration and Use Proclamation No.
252/2017 (hereafter Amhara State Rural Land Proc. No. 252/2017) Art. 2(2).

%7 See Gregory K. Wilkinson, 1985, The Role of Legislation in Land Use Planning for Developing
Countries, FAO, Rome; GIZ, 2012, Land Use Planning: Concept, Tools and Applications; Graciela
Metternicht, Land Use Planning, UN Global Land Outlook Working Paper, September 2017.
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Therefore, in the federation of Ethiopia, the power to make the decision of
land expropriation is constitutionally assigned to the state governments. This
is inferred from two basic arguments. The first one is from the general
approach adopted in the constitution about the allotment of power between
the federal and state governments. The constitution after making the
exhaustive listing of the exclusive federal and concurrent powers of both, it
has assigned the residual power to the state governments. In fact, it is also
without disregarding the modifications made as seen above. However, the
modifications seen above are not related to the issue of executive power or
else they are intended to provide state governments with more power.
Second, in the absence of contextual definition for the notion of the state
governments’ power of land administration in the FDRE constitution, the
restoration of literal meaning of the concept reveals that the power of land
expropriation is an aspect of land administration. Accordingly, the
constitution’s assignment of the power of land administration to state
governments in effect implies that the power of land expropriation belongs
to state governments.

The question that still remains is how the power is assigned to specific
authorities within the regional states’ administrative structure, and whether
the subordinate legislation of the federal government is enacted in
conformity with the above constitutional rule of the state governments’
power of land expropriation. The next sub-section reviews the state land
administration laws and the federal land utilization and conservation law to
answer these questions.

2.2.2. The Land Laws

The relevant subordinate legislations related with the issue at hand and
which can help to answer the aforementioned two questions include:

- The Federal Rural Land Administration and Use Proclamation No.
456/2005;

- The Federal Landholdings Expropriation Proclamation No0.455/2005;

- The Federal Urban Lands Lease Holding Proclamation No. 721/2011;
and

- The State Rural Land Laws.
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For the sake of convenience, let us begin with how the federal laws have
dealt with the state power of land expropriation. Examination of the federal
laws has revealed two different implications in relation to the observation of
the regional states’ constitutional power of land administration in general
and land expropriation in particular. The differences are the result of urban-
rural land dichotomy. Regarding the power to expropriate urban land, the
urban land law has apparently upheld the constitutional rule. The reading of
Article 31(1) in conjunction with Article 2(6) of the Federal Urban Lands
Lease Holding Proclamation No. 721/2011 establishes that the expropriation
of urban land can be done only by the decision of the appropriate state
authority.®® Furthermore, it also avoids the possibility of multiplications of
state authorities with the power to expropriate urban land. This is through
requiring the power of expropriation to be carried out only by the specific
state authority vested with the power to administer and develop urban land.”
However, it indicates neither state higher authorities nor local authorities are
entrusted with the power in which case reference has to be made to the
special law that deals with the issue of land expropriation — the Federal
Landholdings Expropriation Proclamation No.455/2005.

With respect to the power of expropriation of rural land, the federal
legislation has provided stipulations which go against the constitutional rule.
By entrusting the federal government with the power to make decisions
about the expropriation of rural land, the federal rural land laws allow the
federal government to share the state power. It is inferred from some
provisions in the two other federal legislations mentioned above.
Particularly, the Federal Landholdings Expropriation Proclamation No.
455/2005 Article 3(1) states:

[a] woreda [district] or an urban administration shall ... have the power to
expropriate rural or urban landholdings for public purpose ... or where such
expropriation has been decided by the appropriate higher regional or
federal government organ for the same purpose.”

8 Urban Land Proc. No. 721/2011, supra notes 56, Art. 2(6) and 31(1).
% Ibid.

" Federal Democratic Republic of Ethiopia, Expropriation of Landholding for Public Purposes and
Payment of Compensation Proclamation No.455/2005, Fed. Neg. Gaz. No.43, year 11 (hereafter
Proc.No.455/2005) Art. 3(1).
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The provision indicates the federal government’s encroachment upon the
state power of expropriation in two forms. First, it has specified and
determined the approach of the power of expropriation to be adopted. By
empowering the higher regional organ and the local government
(district/urban administration) without the need of an approval from a higher
authority, it demands states to adopt the combined approach. However, as
part of their land administration power, it is up to the regional states to
determine the adoption of a particular approach in designation of the power
of land expropriation in their administrative structures.

Second, it has entitled the federal government with the power to make the
decision of land expropriation. In contradiction to the constitutional principle
discussed in the above sub-section the federal land expropriation law has
made the federal government share the state power of land expropriation.”'
The Federal Rural Land Administration and Use Proclamation No. 456/2005
under Article 7(3) also reaffirmed the federal government’s sharing of the
state power of expropriation. The article states:

[h]older of rural land who is evicted for purpose of public use shall be
given compensation ...[w]here the rural landholder is evicted by federal
government the rate of compensation would be determined based on the
federal land administration law. Where the rural land holder is evicted by
regional governments, the rate of compensation would be determined based
on the rural land administration laws of regions.””

My claim that the federal government’s sharing of the state power of
expropriation is against the constitutional rule does not deny the federal
government’s power to initiate land expropriation. As the federal
government is responsible for projects of national importance or/and cross-
regional states and major investments, it should assume the power of

"! Since this aspect of the provision is different from the one mentioned in the urban land law, its
applicability to the urban land expropriation is ambiguous. Even two competing canons of
interpretation of law can equally be formulated. Taking the time of enactment of the legislation one
may argue that the stipulation in the land expropriation law does not apply to the urban land
expropriation since the recent urban land law prevails. Contrary, one may claim that the subject matters
of the two legislations are different. The urban land law deals with the general matters of urban land
tenure system, whereas, the land expropriation law deals with the special issue of land tenure, i.e. land
expropriation. Therefore, on the basis of the special prevails over the general interpretation maxim, the
Land expropriation law is special about land expropriation and prevails over the urban land law.

7 Rural land Proc. No. 456/2005, supra notes 65, Art. 7(3).
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initiating land expropriation and submit its demand to the concerned regional
state authority. Apart from this, making the decision of land expropriation by
its own motion amounts to the federal government’s intervention in the
regional states’ constitutional power.

Moreover, to make thing worse, the specific authority of the federal
government to expropriate land (though against the constitution) is not
specified. Then, the failure to clearly identify the authorized government
bodies will open opportunities for abuse of power.”” Moreover, it will make
all the federal government authorities assume power to make land
expropriation decision. For instance, Daniel Woldegebriel, mentioned that at
federal level, the Ministry of Agriculture, Ministry of Trade, Investment
Agency, Ministry of Construction and Urban Development and Ministry of
Mining are the most notable higher organs that give land expropriation
decisions.” Such multiplication of authorities results in variation of
standards, difficulty to achieve national land policy coherently and inability
to establish a body of expertise in all the authorities. The South African
approach best addresses such problems. In the South African expropriation
bill, this power is expressly given to the minister of public works and is not
even subjected to delegation.” However, the only problem with this
approach is that it may slow down the land acquisition process.

The appraisal of the regional states’ rural land law, on the other hand, reveals
the adoption of three different approaches to the designation of the power of
land expropriation in their respective administrative structure. For instance,
when one goes through the Amhara State rural land law, it is possible to
infer the adoption of the decentralized approach because the power to decide
land expropriation is totally left to the woreda administration.”® There is
neither any indication of expropriation by higher state authority nor its
oversight and approval of the decision by a woreda administration. This, in
effect, opens the door to the demerits of the decentralization approach
discussed in Section 1.3 to happen. However, in order to limit the

¥ FAO, Compulsory acquisition of land and compensation, supra notes 3, p.13.

™ Daniel Weldegebriel, 2013, Land Rights and Expropriation in Ethiopia, Doctoral Thesis, Royal
Institute of Technology (KTH) Stockholm, p.170.

> South African Expropriation Bill, supra notes 35.
® Amhara State Rural Land Proc. No. 252/2017, supra notes 66, Art. 26.
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opportunity of abuse of power, in an exceptional case, the law required the
woreda administration to get the consent and approval of the community
where the demanded land is located. That is when the proposed project for
which the expropriation of land is required is directly related to the
development of the community.”’

The Benishangul Gummuz State rural land law, on the other hand, indicates
the possibility of the adoption of the combined approach. It states that both
the woreda administration and the higher authority, the region’s
Environment Protection, Land Administration and Use Authority
(EPLAUA) have the power to expropriate rural land.”® However, it is not
clear whether the decision of the woreda administration is subject to the
approval and supervision of EPLAUA. What is clear is that the woreda
administration is required to base its decisions to expropriate rural land on
the information provided by EPLAUA. Therefore, the approach adopted in
the Benishangul Gummuz State Law still opens the possibility of abuse of
power.

Finally, in the other State Rural Land Laws, like in the Tigray State, no
reference is made to a particular regional state authority that assumes the
power to expropriate rural land. Such situations may force states to follow
what has been adopted in the federal law. Thus, as discussed above such
states seem to adopt the combined approach in which case the higher
authority, for instance, Agricultural and Rural Development Bureau (in
Oromia State),” and Environmental Protection, and Land Administration

"71d Art. 26(2). In Benishangul Gummuz State law also the same stipulation is made. (Benishangul
Gummuz State Rural Land Proc. No. 85/2010, infra notes 78, Art. 33(2)).In the Southern Nations,
Nationalities and Peoples, Afar and Somali State Rural Land Laws the participation of the concerned
community is not limited to a certain expropriation decision as the case in Amhara State counter-part.
All the expropriation decisions are required to be made with the consultation of the community.
Nevertheless, the three State Laws are not clear with respect to the effect of the public participation on
the expropriation decision. Whether the state authority is required to get the consent of the majority, as
the case in Amhara State in the exceptional scenario, to approve the expropriation decision is not
clearly delineated.

"8 Benishangul Gummuz National Regional State, Rural Land Administration and Use Proclamation No.
85/2010 (hereafter Benishangul Gummuz State Rural Land Proc. No. 85/2010) Art. 2(19) and 33.

™ Oromia National Regional State, Proclamation to amend the Proclamation Number 56/2002, 70/2003,
103/2005 of Oromia Rural Land Use and Administration, Proclamation Number 130/2007, Megelata
Oromia, No. 12 Year 15 Art 26.
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and Use Agency (in Tigray State),” and local governments, the woreda
administration, are entrusted with the power. As it stands in the federal law
then, the oversight and approval of the higher authority of the decision of
expropriation made by the woreda administration is not required.

In sum, the approach to land expropriation power designation adopted in the
land laws of Ethiopia is neither in the observation of the constitutional rule
on division of power between the federal and state governments nor in a way
that ensure check and balance, uniformity of standards, coherent land policy
and ability to form a body of expertise. In violation of the FDRE
Constitution the federal government has empowered itself with the power of
land expropriation by its legislation. Arguably, the violation occurs in
relation to the expropriation of rural land only. About urban land the federal
law has reserved the power of expropriation of urban land to the regional
states and city administrations. Moreover, some possibilities are provided
particularly in the Amhara, Somali and Afar state laws in the form of
conducting public hearing to minimize the abuse of power in the decision of
land expropriation.

3. Where the Ethiopian Case Fits and its Implications

In the above two sections an attempt is made to analyse and discuss how and
where the power of land expropriation is governed and designated to the
state authorities and their respective implications for land tenure security (in
terms of abuse of power, uniformity of standards, achievement of coherent
national land policy, establishment of body of expertise) and federal-state
government power conflict/competition in federations. In Section 1 a general
analysis of comparative perspective has been undertaken in order to map the
different sources, manner and approaches in defining the designation of state
power of land expropriation. Then, I have made a proposal that the source of
power of land expropriation should be the constitution of a nation and should
be defined in the optimal modality manner, whereby the requirements of
expropriation are incorporated and the power assigned to either or both
levels of government in federations in a non-overlapping way, and deferral
to further details is made in a clear manner. Furthermore, the adoption of the

% Tigray National Regional State, Revised Tigray National Regional State Rural Land Administration
and Use Proclamation No.239/2014, Tigray Neg. Gaz. year 21 No.l Art. 2(2).
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combined approach, which assigns power to expropriate land to both the
national/regional and local governments, should be subject to the approval of
a higher authority and/or members of a community, strikes a balance
between prompt acquisition of land and land tenure security of landholders.
Still, multiplication of authorities with the power to expropriate land in the
same administrative structure must be avoided. Moreover, I have argued that
the implication of perpetuation of land tenure insecurity may persist even in
the adoption of the combined approach as defined here.

Against the analytical frameworks elaborated in Section 1 and summarised
above, Section 2 has tried to illustrate in detail how and where the state
power of land expropriation is regulated in the federation of Ethiopia. The
section at hand, on the other hand, aimed at providing brief explanations and
findings of where the Ethiopian case fits into and the implications thereof on
the land tenure security and federal-state government power
conflict/competition.

To begin with, the source of state power of land expropriation in the FDRE
Constitution neither adopted the entire non-regulation of property rights like
the case in Canada (which is not advisable) nor explicitly incorporated as the
case is in most written constitutions. It rather demands constitutional
interpretation to establish its constitutional base opening three equally
competing different line of thoughts and arguments. It can be validly and
alternatively argued that the state in Ethiopia does not possess constitutional
power to expropriate land, or it can do it without the need to go through the
process and satisfying the requirement of expropriation; or as is the case in
‘private property’ it can have the constitutional power to expropriate land in
observance and accordance with the requirements and processes of
expropriation. It, then, provides the state with the benefit of the doubt and
may choose the line of interpretation that favours its interest, which is taking
land without following and satisfying the process and requirement of land
expropriation. This line of thought, on the other hand, has the implication of
perpetuating the land tenure insecurity of landholders.

The origin of the problem goes back to the way the provisions of the
constitutional rights to property were drafted. Predominantly, as discussed in
Section 2.2.1, the way the notion of expropriation was incorporated and
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‘private property’ was defined in the Constitution, without the consideration
of the nature of land ownership adopted, has caused the absurdity and
vagueness of the constitution.®’ Nevertheless, the assimilation approach
proposed for the investment and urban residential land, and the livelihood
land conception of the peasants’ and pastoralists’ landholdings, provides a
valid and best line of thought about the constitutional base to establish the
state power of land expropriation in observance of the substantive and
procedural requirements. That makes the manner of designation of power in
the FDRE Constitution similar to the requirementalists modality with the
defects attached thereto.

With respect to avoiding the possibility of federal-state power
conflict/competition over the power of land expropriation (arguably
established), the FDRE Constitution as a constitution of federation has made
a clear delineation. Assigning the power to enact laws on land utilization and
conservation to the federal government, it reserved the prerogative of land
administration that consists of the power to expropriate land, among other
things, to the regional states.*” This inference is made from the general
approach and modification of the division of power and function between the
federal and state governments, and the ordinary connotation of land
administration.

Disregarding the spirit of the FDRE Constitution, in its subordinate
legislation the federal government intruded into the regional state power by
empowering itself with the power to make the decision of land expropriation
in relation to rural land in particular.® At the worst, it has created the
impression that any national level development agents and authorities can
assume power. In turn, the multiplication of responsible authorities creates
the probability of variation of standards, undermine the achievement of
coherent national land policy and establishment of body of expertise in all
authorities.* Moreover, the federal government has also determined the
approach to designation of power to be adopted in the regions. By entrusting
the power to regional higher authorities and local administrations without

81 FDRE Constitution, supra notes 1, Art. 40.

82 1d Art. 50(9), 51, 52, 55(6), 78(2) and 99.

8 Rural land Proc. No. 456/2005, supra notes 65, Art. 7(3); Proc.No.455/2005, supra notes 70, Art. 3(1).
% FAO, Compulsory acquisition of land and compensation, supra notes 3, p. 13.
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approval and supervision of higher authorities, it recognised the combined
approach.” Generally, the multiplication of authorities with the power to
expropriate land in the absence of clearly defined, specific and unique
situations and coordination among them, conflicting decisions about
expropriation of a single land for different purposes may be made by
different authorities. In such cases, it creates conflict among the authorities
and difficulty to determine the prevailing one.

The approach adopted in the regional state rural land laws is also susceptible
to the same problems as most of them have taken the stand of the federal
law, that is either by cross-referring to the federal legislation or silencing (or
providing the same stipulation in) the regional law about the issue. Leaving
aside the approach followed by federal legislation, the Amhara state rural
land law, for instance, adopted the decentralized approach totally designating
the power to expropriate land to the woreda administration. With the
exception of the development projects for which land expropriation requires
getting the approval of the majority of the community, the approach opens a
door to abuse of power inter alia, as the approval of the higher authority is
not required.®® In the same fashion but in a broader context, to minimize the
possibility of the abuse of power the Southern Nations, Nationalities and
Peoples, Afar and Somali States rural land laws have required the decision to
expropriate land to be made in consultation with the community.®” However,
what the three regional states laws failed to indicate is what the effect of
public hearing is. Whether the expropriating organ is required to get the
consent of the community or conduct mere consultation is not clear.

Conclusion

The centrality of immunity against expropriation in the property regime is
well recognized which Honore equated it with the right to security in his

% Proc.No.455/2005, supra notes 70, Art. 3(1).

8 Ambhara State Rural Land Proc. No. 252/2017, supra notes 66, Art. 26.

87 See Southern Nations, Nationalities and Peoples Regional State, Rural Land Administration and
Utilization Proclamation, Proclamation No. 110/2007, Debub Neg. Gaz.No. 10Yearl3 Art. 13(11);
Afar National Regional State, Rural Land Administration and Use Proclamation No. 49/2009 Atrt.

19(1); Ethiopian Somali Regional State, Rural Land Administration and Use Proclamation No.
128/2013, Dhool Gaz. Art. 18(1), respectively.
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seminal work that lists out the bundle of rights.® Nevertheless, it has never
been an absolute right in any jurisdiction because there may be a public
demand for property and land in my cases. If a state, representing the public,
required to get land through negotiation, the landholder may not be willing
to hand over to the state for various reasons or may demand an inflated price.
Hence, the idea of land expropriation prioritizing public interest over the
private has emerged. However, care has to be taken not to abuse the property
rights of individuals and communities under the guise of the power of
expropriation for public interest.

One of the means to minimize, and possibly eliminate, the abuse of power
and the threat to land tenure security of landholders is concerned with how
and where the state power to expropriate land should be governed and
established. Since it is an aspect of state power and a limit to citizen rights,
constitutional establishment of it is recognised in most written constitutions
of nations. In the recent trend of constitutional democracy, the state
assumption of this power as an assumed or statutory power like in Canada
creates, as Baker argued, the opportunity for encroachment on property
rights through law making.

The comparative analysis of the constitutions of different nations reveals that
manner of the constitutional establishment of the state power of
expropriation has not been the same. It takes one of the following four
modalities depending on the extent of level of constitutional makers’ trust on
the constitutional interpreter among other things. These are inextractalist
(refers to expropriation as the sole limit to property rights), requirmentalist
(provides the requirements of expropriation, like public use, compensation
and due process of law clauses), /imitationalist (which goes further to
specify the constituting elements of public use) and detailist (that gives
every detail of each requirement).

The optimal suggested manner is to adopt the requirmentalist modality with
a clear deferral about the details to be determined by legislature or/and court
interpretation. It is with the view to making it serve both the protection

8 Anthony M. Honore, 1961, OwnershipinA.G. Guest (ed.), OXFORD ESSAYS IN JURISPRUDENCE
107 as cited in Stephen R. Munzer, 1990, A4 Theory of Property, Cambridge University Press, p. 22.

% Edwin Baker Property, supra notes 20, p. 766.
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against interference to property rights through enactment of law and
achieving of flexible land policy that can be easily changed to be compatible
with the socio-economic and political changes in the country since
constitutional amendments cannot get through easily for stringent
requirements are attached to them.

Specific to federations, apart from the manner, to which level of government
the power to expropriate land has been assigned requires constitutional
determination. Given that there is at least dual level of government in
federations and the main feature of their constitution is making
apportionment of power and functions between the central and state
governments, it is necessary to indicate to which level of government the
power of land expropriation is assigned. Otherwise, it may cause power
conflict/competition between the two.

Furthermore, the approach adopted in the assignment of the power to
specific government agents/authorities has its own implication for the
acquisition of land and land tenure security of the landholder. The adoption
of the decentralization approach (assigning power of expropriation to local
authorities) or the centralization approach (assigning power of expropriation
to a higher and national authority) has their respective merits and demerits.
The adoption of a combined approach, by which both the national/higher
authority and local authorities entrusted with the power of expropriation,
ensures the timely acquisition of land without undermining the land tenure
security of landholders. In fact, this would be realized when the decision of
local authorities is subjected to the approval and supervision of a higher
authority or/and in public hearing. Moreover, attention must also be given
not to create the multiplication of authorities to make land expropriation
decision in the same situation because multiplication may cause conflicting
decisions, variations in standards, incoherence in the national land policy,
and inability to establish a body of expertise for all.

The case in Ethiopia is not free from problems related to the assignment of
power to expropriate land. It begins from the absurdity in the FDRE
Constitution. In Ethiopia the state power of land expropriation is neither
expressly recognized nor excluded from the constitution. With the admission
of the presence of the other two equally competing counter-arguments, the
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state’s constitutional power to expropriate land is established through the
canon of construction by using the assimilation and livelihood protections
approach, among others. The constitution has also assigned the power
exclusively to regional states entrusting the federal government with the
power to enact laws only on land utilization and conservation.

The manner of FDRE constitution’s designation of the power of
expropriation of land approximates the requirementalist modality. Without
mentioning any deferral, it only specifies the requirements for public
purpose and compensation. It has not made any references to the other
requirements, like due process of law.

Furthermore, through its subordinate legislation the federal government has
violated the constitutional rule in two ways. First, encroaching on regional
state powers it entrusted itself with the power to make decisions of land
expropriation. Second, it has also specified the approach to be adopted in
designation of the power — combined approach. Furthermore, it has not
specified the federal authority that can decide expropriation of land and
subjected the local government (woreda administration) decision to the
approval of a higher authority or/and public hearing. This has caused the
multiplication of the federal development agents with the power of land
expropriation. Then, it may result in variation in standards, and undermines
the achievement of coherent national land policy and the establishment of a
body of expertise.

Moreover, failure to subject the decision of local authorities to a higher
authority’s or/and community’s approval opens a door to abuse of power
since elites who have the power to easily manipulate the rhetoric use this
power for their own advantage, among others. However, an attempt to
mitigate the problem has been tried in some state rural land laws subjecting
the decision to community approval (some exceptions are Amhara and
Benishangul Gummuz State laws) or consultation (in Southern Nation,
Nationalities and Peoples, Somali and Afar State laws).
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Abstract

One of the major issues that have come along with the re-enactment of the
Ethiopian Urban Land Lease Proclamation Number 721/2011and that have
triggered immense fear and worry among the public has been the clear
determination of the government to convert all old possessions into a
leasehold system. When an inquiry is made into the property right to land
that old possessors acquired before and after the introduction of the
leasehold system, and the implication of this proclamation is scrutinized in
light of tenure security, there are issues that in fact are of great concern for
old possessors. The most important issue that is underscored in this article is
the dilemma that old possessors confront with regard to expropriation of old
possession for ‘public purpose’. Accordingly, old possessions could easily be
expropriated by land administrative organs under the guise of ‘public
purpose’ which is stated broadly, and old possessors could also be given a
substitute plot of land which is far smaller than its former size. They could
also be given a substitute plot of land which is lower than its former grade
and which is located in the outskirts of urban centers that may have the
effects of disrupting social ties and the already established business activities
of old possessors. Except for claims for compensation, old possessors are
also prohibited from lodging an appeal to regular courts against any
decisions of land administrative organs connected with issues of the law and
claims for a substitute of a plot of land. The outcome of all these problems is
nothing but to exacerbate the situation and to make old possessors live under
acute conditions of tenure insecurity until the overall conversion of old
possession into leasehold system is completed. This article will try to analyze
those legislations dealing with expropriation of old possessors in light of
tenure security issues.

Keywords: Land expropriation, old possessions, leasehold lands, tenure
security
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Introduction

Everywhere in the world, the issue of land holds an immense and significant
position in the economic, political and social lives of human beings. This is
particularly true as land is fundamental to the life of every society since it is
the basic source of food, shelter and income that even goes to the extent of
determining the status and the living standard of individuals.

When one looks at the issue of land in the Ethiopian context, land also holds
a significant position in the day to day lives of citizens that even goes to the
extent of denoting that to be ‘landless is to be sub-human.”' More
specifically, the special attachment of Ethiopians to their land was clearly
enunciated under Proclamation No. 31/1975 that declared ‘a person’s right,
honor, status and standard of living is determined by his relation to land.’?
The reaction witnessed from the society after the issuance of the new Urban
Land Lease Proclamation No. 721/2011 could also be taken as a good
manifestation as to how land still holds the central position in the lives of
Ethiopians.

This, in fact, is understandable as landholders are curious about the security
of their tenure and the protection that they have over the land they hold.
Land holders tenure security is defined as the degree of reasonable
confidence against arbitrary deprivation of the land rights enjoyed or of the
economic benefit deriving from them.’ It includes both the objective
elements (clarity, duration, robustness and enforceability of the rights) and
subjective elements (land owner’s perception of the security of the rights).*
As is well articulated by Rahmato, the objective elements of tenure security
are fulfilled when:

! Paul, Brietzke, Land Reform in Revolutionary Ethiopia, The Journal of Modern African Studies, Vol.
14, No. 4, Dec. 1976, p.638

2 Public Ownership of Rural Lands Proclamation, Proclamation No.31/1975, Negarit Gazetta, (1975), see
the preamble. (Herein after Cited as Proc. No. 31/1975).

? Gudeta Seifu, Rural Land Tenure Security in the Oromia National Regional State, in Muradu Abdo
(ed.), Ethiopian Business Law Series, Land Law and Policy in Ethiopia Since 1991: Continuities and
Changes, Faculty of law, Addis Ababa University, Addis Ababa, Vol. III, (2009), p. 112. In fact this
article only focuses on the analysis of legislations and emphasis will be given to the assessment of
objective element of tenure security. And as such, the subjective elements of tenure security which
requires an assessment of the subjective feeling of landholders will not be examined.

4 Ibid, p. 112.
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The duration of the rights (the landholder has a right to the land on a
continuous basis for good or for long enough to have an incentive to
improve or invest on it), the assurance of the right (the feeling of assurance
that the land rights are not overridden by the others) and robustness of the
rights (that the landholder has the freedom to use, dispose of or transfer the
land free from interference by others including the state). °

Moreover, effective legal protection against eviction or arbitrary curtailment
of land rights, along with enforceable guarantees and legal/and social
remedies against the loss of this rights are also important components that
significantly affects tenure security of land holders.

Thus, as expropriation is one essential component that has the effect of
curtailing property right of landholders, the manner of its enunciation as well
as its implication on landholder should be thoroughly scrutinized. To begin
with, expropriation is generally understood to be the right of the state or of
those to whom the power has been lawfully delegated to take private
property for public use without the owner’s consent and with payment of due
compensation to be ascertained according to law.” Article 40(8) of the
Federal Democratic Republic of Ethiopia's Constitution clearly
acknowledges the power of the state to expropriate private property for

* Dessalegn Rahimato, Searching for Tenure Security? The Land System and New Policy Initiative in
Ethiopia, FSS Discussion Paper No. 12 Forum for Social Studies, Addis Ababa, (2004). P. 35.

® United Nations Human Settlements Program (UN-HABITAT), Secure Land Right for All, (2008), P. 7.
So as to say that landholders do have secured land right, they should have a land right which is long
enough to enable them to invest on the land they hold. The land right should not also be easily
overridden by others including the state and there should exist effective legal protection against
eviction or arbitrary curtailment of land rights. In cases where these rights are curtailed, land holders
should be provided with enforceable guarantees and legal/and social remedies against the loss of this
rights.

’ Daniel Woldegebriel, Compensation during Expropriation, in Muradu Abdo (ed.), Ethiopian Business
Law Series, Land Law and Policy in Ethiopia Since 1991: Continuities and Changes, Faculty of law,
Addis Ababa University, Addis Ababa, Vol. III ,(2009), from page 191-234. In this article a detail
accounts of all those basic elements of expropriation are singled out by the writer. Accordingly, first
expropriation is a right to be exercised by the state itself or its sub branches such as municipalities or
other public companies or private companies legally authorized by the state. Secondly, the state or other
organs authorized to take such lands must follow some procedure which warrant that the state must
initiate an expropriation procedure before a court or other organs in order to observe due process of
law. Thirdly, expropriation of private properties must be taken for public purposes. Fourthly,
expropriation differ from the police power of the state in that it involves the loss of the core constituent
right of disposal while in the later what the owner loses is some part of his use right over his property.
Finally expropriation is a sovereign power of the state to take private land without the consent of the
owner.
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public purposes by paying commensurate compensation for the value of the
property to be taken. Therefore, to implement the basic principles enshrined
under the constitution, the country has enacted Expropriation of Land
Holdings for Public Purposes and Payment of Compensation Proclamation
Number 455/2005 and its implementing Council of Ministers Payment of
Compensation Regulation No. 135/2007. These are the basic laws that
dictate how private property of individuals is to be expropriated by the state
for public purposes.

Even if both the proclamation and the regulation mentioned above do not
define what expropriation is, it can be understood from the reading of Article
3 of Proclamation Number 455/2005 that a woreda or an urban
administration can only expropriate rural or urban landholdings for public
purposes upon payment in advance of commensurate compensation for a
better development project to be carried out by public entities, private
investors, cooperative societies or other organs.

Likewise, with regard to urban land, the Lease Holding Proclamation no
721/2011 also enunciates that a body of a regional or city administration
vested with the power to administer and develop urban land has the power
where it is in the public interest to clear and take over urban land upon
payment of commensurate compensation.® Ever since leasehold system has
been introduced in Ethiopia in the year 1993, the country’s urban land has
begun being administered by the leasehold system. Leasehold tenure system,
however, is not fully implemented and there still exist urban lands which are
acquired and being administered without the lease system. The lease
proclamation designates these lands as ‘permit holdings’ or ‘old
possessions’, which are defined as plots of urban land which are legally
acquired before the urban center entered into a leasehold system or a land
provided as compensation in kind to persons evicted from old possessions.’

This article will thus mainly analyze the tenure security of old possessors
during expropriation proceedings of urban lands. This, in fact, is done by

¥ Lease Holdings of Urban Lands Proclamation, Proclamation No. 721/2011, Federal Negarit, Gazetta.,
(2011), article 26(1) cumulative with Article 2 (Here in after cited as Proc.No.721/2011).

? Proc. No0.721/2011, Article 2(18). It has to be also noted here that old possession is a synonym for
permit holding.
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comparing the implication of expropriation proceedings on old possessor’s
vis-a-vis leaseholders and sometimes its implication on both landholdings.
Accordingly, the first section of this paper will try to address the historical
account of old possessions and the manner of their treatment under different
lease proclamation enacted so far. The second section will try to examine the
basic elements of expropriation and its implication on old possessions. As
such, issues related with public purpose, substitute plot of land,
compensation and access to ordinary court will be thoroughly examined in
this part. Finally, the paper will wrap up by providing a concluding remark.

1. Historical account of old possessions and their treatment under
the leasehold system

In Ethiopia, before the introduction of leasehold system in 1993, urban land
had gone through different tenure systems. It ranges from freehold urban
land tenure system that among other things allowed urban dwellers to freely
own, sale and transfer their plot of land before the year 1975, to government
ownership of urban land and extra houses which came along with the
enactment of Proclamation Number 47/1975.

Leasehold tenure system was introduced in Ethiopia through the enactment
of the First Urban Lands Lease Holding Proclamation Number 80/1993.The
question that followed after the issuance of this proclamation was how this
new tenure system would treat those urban dwellers who acquired land
before the introduction of the leasehold system. In fact, the approach adopted
in this proclamation excluded all urban lands acquired before the
introduction of the lease system from the ambit of the proclamation.'® Permit
holders (those who acquired land before the introduction of the lease
proclamation), were left to be governed pursuant to the past arrangements
that only oblige them to pay annual land rent and house tax."'

' Urban Lands Lease Holding Proclamation, Proclamation No. 80/1993, Negarit Gazetta,(1993), Article
3, (Here in after cited as Proc. No. 80/1993).

! Government ownership of Urban Lands and Extra Houses Proclamation, Proclamation no. 47/1975,
Negarit Gazetta, Article 9 cumulative with Article 11(4), (Herein after cited as Proc. No. 47/1975). In
fact, any transfer of dwelling houses in cases other than inheritance; and lands to be allotted for any
other purpose than dwelling houses after the issuance of the proclamation were made to be governed by
the Land Lease Proclamation No. 80/1993. See Article 3 cumulative with Article 4, 5 and 15 of the
Proclamation.
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The arrangements adopted under the first lease proclamation were totally
changed with the enactment of the Second Re-enacted Urban Lands Lease
Proclamation Number 272/2002 that repeal and replace the first lease
proclamation. Accordingly, this proclamation was meant to administer both
permit holders and lease holders under a single leasehold system. However,
the application of the proclamation on permit holders was suspended until
the then regional states and city administrations came up with their own
specific regulations.

Nevertheless, before the conversion of old possessions into leasehold system
was carried out, Proclamation Number 272/2002 itself was repealed and
replaced by Urban Land Lease Proclamation Number 721/ 2011. Like its
predecessor, the new proclamation also declared leasehold as the only means
of acquiring urban lands and states the mandatory conversion of all permit
holdings (old possessions) into a leasehold system.'® The application of this
proclamation is also suspended until the Council of Ministers decided the
manner of conversion of old possessions into leasehold system based on a
detailed study to be submitted to it by the Ministry of Urban Development
and Construction.'* However, till now such a study is not submitted to the
Council of Ministers and conversion of all old possessions into leasehold
system is not carried out. In fact, such exception will remain intact for only
cases of transfer through inheritance and any case of transfer of old
possessions to third parties through any other modality other than inheritance
could only be carried out through leasehold system. "

Such arrangements adopted in the second and third lease proclamations
clearly left the fate of old possessors to be under the mercy of the concerned
government organs given the mandate to decide on the manner of conversion
of old possession into leasehold system. The new amendments also cast their
own negative implication on old possessors who had indefinite land rights

12 The Re-enactment of Lease Holding of Urban Lands Proclamation, Proclamation No. 272/2002,
Federal Negarit Gazetta, Art. 3, (Here in after cited as Proc. No. 272/2002).

13 According to Article 2(18) of Proc. no 721/2011, old possessions are plots of urban lands which are
legally acquired before the urban center entered in to leasehold system or a land provided as
compensation in kind to persons evicted from old possessions. It has to be also noted here that old
possession is a synonym for permit holding.

4 Proc.No.721/2011,Article 5 cumulative with Article 6.

'3 Proc. No. 721/2011, Art. 6(3),
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only through payment of annual land rent and house tax under the previous
land tenure system.'® However, as the focus of this article is on the
expropriation of old possessions and its implication on tenure security of old
possessors, the next part of this paper will give much emphasis on the nature
and extent of expropriation and its implication on tenure security of old
POSSessors.

2. Expropriation of old possessions and its implication on tenure
security of old possessors

As have been discussed before, expropriation is an inherent power of a state
that can be enforced without the need to secure landholders/owners consent.
However, there are preconditions that a given state is under obligation to
honor. As is stated under the FDRE Constitution, expropriation can be
carried out when doing so is in the public interest and with payment of
commensurate compensation.'’ In this regard, the implementing
proclamation, Expropriation of Landholdings for Public Purposes and
Payment of Compensation Proclamation no. 455/2005, also re-affirms that
rural or urban landholding could only be expropriated for public purposes
and with payment of compensation. The proclamation also states that the
reason for the expropriation should be for a better development project to be
carried out by public entities, private investors, cooperative societies or other
organs, or where such expropriation has been decided by the appropriate
higher regional or federal government organ for the same purpose.'®

Likewise, it is also stated under Urban Land Lease Proclamation no.
721/2011 that the appropriate body shall have the power, wherein it is in the
public interest, to clear and take over urban land up on payment of

' See. Proc. No. 721/2011, Article 16(1) and (2). Any person intending to acquire urban land shall
conclude a lease contract which is for definite period of time and which among other things include the
lease price. It is thus clear that as any arrangement of conversion of old possessors in to leasehold
system could bring about changes in duration of holdings and payment of lease price, it is a matter of
huge concern for old possessors.

'7 The Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995, Federal
Negarit Gazetta, (1995), Article 40(8)

'8 Expropriation of landholdings for public purpose and payment of compensation Proclamation,
Proclamation Number 455/2005, (2005), Article, 3 (1) (Herein after cited as Proc. No. 455/2005).
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commensurate compensation, in advance, for the properties to be removed
from the land.”’

What one can discern from the FDRE Constitution and the proclamations
stated above is that government organs can expropriate private landholding
for the purpose of public interest and with payment of commensurate
compensation. The expropriation must also be for a better development
project to be carried out by public entities, private investors, cooperative
societies or other organs.

Moreover, landholders are given the right to get substitute plot of land in
cases of expropriation of land and can only appeal to the court on grievances
related with the amount of compensation paid.** Thus, it is of a paramount
importance to specifically deal with issues related with ‘public purpose,’
substitute plot of land, compensation and the manner of grievance handling
mechanisms related to expropriation proceedings of old possessors in light
of tenure security.”'

2.1 What is meant by public purpose and its implication on tenure
security of old possessors

2.1.1 What is meant by ‘public purpose’?
As has been discussed before, for any government to expropriate private

land of individuals, the expropriation must be carried out for public
purposes. A proper investigation of legislation of different countries reveals

' Proc. No.721/2011, Article, 26(1). Here one can easily note that the expropriation and the lease
proclamations employ different terminologies of ‘power to expropriate land holding’ and ‘power to
clear urban land’ respectively. However, from the reading of the Amharic version what one can see is
that both proclamations enunciate “eo&t ¢o90A¢P AAMT and “Ch-+e9 03 ¢o0A+P nAMY respectively. It is
thus clear from the reading of the Amharic version that both proclamations discuss about the power to
appropriate private landholdings of individuals and those government organs entrusted with the power
to expropriate land. Hence, the writer might use those terminologies referred above interchangeably but
with common connotation of taking of private holdings of individuals for public purposes.

2 Proc. 721/2011, see Article 26(2) and Article 29 (3).

2! In the following sub-topic, much emphasis is exerted on the negative implication of expropriation that
uniquely affects old possessors than that of leaseholders. Here, even if discussions related with
compensation and access to regular courts are of common concerns for both old possessors and lease
holders, the writer is of opinion that the very nature and the manner of how ‘public purpose’ is
envisaged in the expropriation legislation make old possessors to be more vulnerable than that of
leaseholders. Hence, the writer will insist on the discussion of old possessors in fact with noting the
common nature of the problem but with acknowledging the fact that old possessors are more vulnerable
and affected by the expropriation proceeding than leaseholders.
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the fact that the concept of public purpose is given different names. While in
Europe it is known as ‘public interest,” in the USA and Ethiopia it is known
as ‘public use’ and ‘public purpose’ respectively.”” Although the scope of
application of the concept might differ from country to country, all the above
terminologies have the same objective — acquisition of privately owned land
by public entity.”® When a reference is made to the definition of public
purpose, defining the concept is not an easy task. This is mainly because, in
every case, it is a question of public policy, the determination of which is
dependent upon the facts and circumstances and on what the legislature
seeks to accomplish.”*

Based on what the legislator seeks to accomplish, public purpose might be
stated to be broadly or narrowly construed. The broader view of public
purpose gives discretion for governments to widely interpret public purpose
and expropriate private property rights of individuals. At the heart of the
broader view of public purpose lies the fact that it is not necessary that there
be actual physical use by the public or the government. Anything which
tends to enhance utilization of resources, increase industrial energy supplies,
and promote the productive power of any considerable number of the
inhabitants of a section of the state manifestly contributing to the general
welfare and the prosperity of the whole community constitutes public use.”

On the other hand, the narrower view of public purpose limits government
power to expropriate private property rights of individuals to activities that
directly benefits the public. Here, public purpose is narrowly construed to be
‘use by the public’.?® At the heart of the narrower view lies the fact that the
society should get benefit from the property appropriated as a matter of right

*2 Daniel Woldegebriel Ambaye , Land Rights and Expropriation in Ethiopia, Academic Dissertation for
the Degree of Doctor of Philosophy, Royal Institute of Technology (KTH), Sweden, (2013), P. 188

 Ibid, p. 189.

* Tbid.

 Ibid, p 194. The writer adds that public uses are not limited to matters of mere business necessity and
ordinary convenience, but may extend to matters of public health, safety, recreation, and enjoyment;
besides, it includes the field of public welfare or public necessity or the prosperity of the community.

The taking of property for aesthetic purposes may be also considered as taking for public use for
different reasons like; public health, safety, utility, morals, general welfare, security, prosperity.

% Ibid, p. 193. It has to be noted here that with more public engagement and economic development,
especially after the American Revolution, it is said, the “broader view dominated the courts ,” and
today it has become the most held view in the US Supreme Court.
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and not as a matter of favor. If any benefits accrued from expropriation
proceedings are solely to the benefit of a single individual, then such
proceedings are just for private use and do not qualify as public purpose.
This signifies that the transfer must assume some form of benefit accrue to
society as a whole or partly.

Whether a state follows the broader or narrower view of public purpose,
what matters most in light of tenure security of property rights of individuals
is striking a balance between societal and individual interests. It is stated that
“‘though states interpret ‘public interest’ differently, it generally signifies
that the property, once intended for public purpose use, will benefit the
community or country in general rather than a particular individual or
group.””*’ Similarly, private property of individuals must not be expropriated
for personal use only and that governments should expropriate private
properties for clearly identified public purposes.

The meaning of public purpose is ultimately based on the widely accepted
understanding that the general interest of the community or a section thereof,
overrides the particular interest of the individual.”’ In South Africa, too, the
term ‘public purposes’ is usually defined in contrast to ‘private purposes’.”’
As such, expropriating land by the state for the purposes of carrying out its
administrative obligations such as building a road, a bridge or a hospital can
be considered as projects done for the general interest of the public. On the
other hand, an expropriation specifically carried out for the benefit of a
private individual or for the benefit of the state’s commercial ventures would
be private purpose, and would therefore not be permissible.”’ It is thus
against this backdrop that we will try to see how public interest is envisaged
under the pertinent expropriation provisions of the country and as to how it
is applied with regard to old possessors and leaseholders.

%7 Legal memorandum, Land Expropriation in Europe, January 2013, p. 2.

8 Klaus Deininger, Land Policies for Growth and Poverty Reduction, a co-publication of the World Bank
and Oxford university press, (2003), p. 173

% Brightman Gebremichael, Public Purpose as a Justification for expropriation of Rural Land Right in
Ethiopia, Journal of African Law, Available on CJO, (2016),p. 5

3 Dr. Christina Treeger, Legal analysis of farmland expropriation in Namibia, Konrad Adenauer Stiftung
publication, (2004), p.3.

31 bid.



Expropriation of Urban Lands and its Implications for Tenure Security of Old Possessors 47

Urban Land Lease Proclamation no. 721/2011 defines ‘public interest’ as:
The use of land defined as such by the decision of the appropriate body in
conformity with urban plan in order to ensure the interest of the people to
acquire direct or indirect benefits from the use of the land to consolidate
sustainable socio-economic development.

One can also see that a similar definition of what is meant by ‘public
purpose’ is stated under Proclamation no. 455/2005.%° It could be inferred
from both proclamations mentioned above that public interest is left to be
defined by the appropriate body (regional or city administrators vested with
the power to administer and develop urban land)** in conformity with urban
plan (structural plan, local development plan or basic plan of an urban
center)® that has to directly or indirectly benefit the public in a manner that
consolidate sustainable socio-economic development.

In fact, under the previous Proclamation no. 401/2004 which was repealed
and replaced by the current Expropriation Proclamation no. 455/2005, those
works which could fall under the category of public interest were sorted out.
Accordingly, works related with highway, power generating plant, building,
airport, dam, railway, fuel depot, water and sewerage, telephone and
electrical works and other related works were sorted out to fall under the
category of public use.*® Under this proclamation, public interest is
construed narrowly in light of those works that would directly benefit the
general public. However, nothing of such kind of works that could fall under
public interest is sorted out under the Expropriation Proclamation Number
455/2005. In this regard, the pertinent provision states that;

A woreda or an urban administration shall, upon payment in advance of
compensation in accordance with this Proclamation, have the power to
expropriate rural or urban landholdings for public purpose where it believes
that it should be used for a better development project to be carried out by
public entities, private investors, cooperative societies or other organs, or

32 Proc. No. 721/2011, Article, 2(7).

33 See Proc. No. 455/2005, Article 2(5).
3 Proc. No.721/2011, Article 2(6).

3 Proc. No. 721/2011, Article 2(8).

36 Appropriation of Land for Government Works and Payment of Compensation Proclamation,
Proclamation Number 401/2004, (2004). Article, 2(2).
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where such expropriation has been decided by the appropriate higher
regional or federal government organ for the same purpose.”’ (Emphasis
added)

Thus, the determination of what sort of activities could justify ‘public
interest’ is left to be broadly construed at the discretion of appropriate
organs. What is given priority is a better development project that will be
carried out by public entities, private investors, corporate societies or other
organs. It is not even clear whether those development projects should
directly or indirectly benefit the public.

One can thus hardly trace all those project proponents and those
development projects which could justify expropriation of old possessions
for public purpose, making it an amorphous term which could include
anything that the appropriate body decides to fall under the wider basket of
public interest. Such kind of a broader interpretation of ‘public purpose’
would give land administrative authorities a wider right to expropriate
private landholding of individuals solely for the benefit of the state’s
commercial interest or for a private person. This in its turn would make
landholders to live under acute conditions of tenure insecurity by depriving
them of security of property rights and assurance against unabated
government’s encroachment on their property rights to land. The next sub-
topic will try to shed light on how such an approach make old possessors
live under acute conditions of tenure insecurity.

2.1.1.1 The implications of ‘public purpose’ on tenure security of old
Ppossessors

As it is discussed above, in cases of expropriation of old possessions, public
interest is left to be broadly construed by land administration authorities.
Nevertheless, a different approach is followed in cases of expropriation of
leasehold lands than that of old possessions. For example, lease holders
unlike those of old possessors are given a guarantee against the wider
application of public interest as a means to take over leasehold lands prior to
the expiration of the lease period. Accordingly, leasehold lands cannot be
taken over unless the lessee has breached the contract of lease, and the use

37 Proc. No. 455/2005, Art. 3(1).
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of land is not compatible with the urban plan or the land is required for a
development activity to be undertaken by the government.® The same
protection is also accorded to leaseholders under the expropriation
proclamation that no land lease holding may be expropriated unless the
lessee has failed to honor the obligations he assumed under the Lease
Proclamation and Regulations or the land is required for development works
to be undertaken by the government.” Here, if the lessee is unable to use the
land for the prescribed purpose within the period of time stated in the
contract, it is stated that the leasehold land would be taken from him actually
by returning the amount of lease price paid after reasonable deductions are
made.*

On the other hand, as far as urban land is to be offered for lease holding after
assessment is made about its compatibility with the urban plan, it is clear
that the lessee is expected to make the use of the land compatible with the
urban plan.

Actually, what is worrisome to leaseholders is that their land could be taken
for those projects that will be undertaken by the government. On the other
hand, landholding of old possessors could be taken for those projects not
only to be undertaken by the government but also by public entities, private
investors, corporative societies and other organs that are not even
specifically enumerated under Proclamation no. 455/2005. It could
reasonably be said that old possessors are more vulnerable to expropriation
under the guise of ‘public interest’, which in fact is made to be broadly
interpreted by city or regional land administrators. As to the writer, the wider
interpretation and lack of clearly identified public purpose make old
possessors lack a guarantee that their landholding would not be expropriated
for the sake of personal or individual interests. This in fact is against
landholders’ tenure security which demands clear interpretation of public
purpose and which prohibit expropriation of land for private purposes.*'

¥ Proc. No.721/2011, Article, 26(3).

¥ Proc. No. 455/2005, Art. 3(2).

40 Proc. No.721/2011, Article, 21(1) and 25(3).
! Deininger, supra note 28, p. 179.
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This, on the other hand, render old possessors to live under acute conditions
of tenure insecurity, which would come into the picture when landholders
lack the degree of reasonable confidence against arbitrary deprivation of the
land rights enjoyed and when they lack a guarantee to use their land on a
continuous basis for good or for long enough to have an incentive to improve
or invest on it.*

Hence, if at all maintaining tenure security of old possessors is sought, the
broad discretionary power of the appropriate organs to determine public
purpose should have been limited at least by the requirement of establishing
an equitable balance between the social interests on one hand, and that of old
possessors on the other hand. As the definition of public purpose lacks
clarity, old possessors could hardly know their property rights clearly, which
in fact is against the objective tenure security of old possessors. Thus, as old
possessions are legally acquired lands as the proclamation itself enunciates, *
some limitation on the interpretation of public interest should have been
provided as their counterpart leaseholders.

2.2 The right to get substitute plot of land and issues related to
tenure insecurity of old possessors

Persons displaced due to an action taken by regional and city administrations
are given a right to get substitute plot of land.** Here, the most important
issue with regard to substitute plot of land is related with the size of the land
that a landholder is going to be provided with. As is stated under Article
26(2) of Proclamation no. 721/2011, the size of a substitute plot of land to be
given to those urban dwellers whose land is taken over due to public interest
is left to be determined by regional or the city administrations. In this regard,
it is of a paramount importance to ask what the implication of this provision
would be on tenure security of old possessors.

At this spot, the writer is of opinion that such discretionary power is given to
regional or city administrations so that they could give a substitute plot of
land which is disproportionate to the previous holding of old possessors

2 Gudeta, supra note, 3 p.112 and see also Dessalegn Rahimato, supra note, 5, p.35.
“ Proc. No. 721/2011, Article 2(18).
# Proc. No. 721/2011, Article, 26(2).
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when it is compared with those of their counterpart leaseholders.* This can
casily be inferred from a simple logic that had the legislator intended to
provide a plot of land which is equal to the original size of old possessors, it
could have been clearly provided in the provision at hand.

In line with this, under the Addis Ababa City Government Land Lease
Regulation no. 49/ 2011 and the Model Draft Regulation No-/ 2011, those
leaseholders who are to be displaced due to urban renewal programs are
guaranteed not to be forced to leave their land before the termination of the
lease term unless the lease land is needed for public purpose.*® Even in such
cases, too, they are guaranteed to be given a substitute plot of land which is
the same as the size and the remaining lease term. Nevertheless, one can
hardly find such similar guarantees with regard to the size of the land that
old possessors are going to be given in similar cases of expropriation of
urban land.

Hence, while lease holders are going to be given an equal size of a substitute
plot of land, old possessors, on the other hand, are never guaranteed the
same and the size of land that they are going to be given is left to be
determined by the appropriate bodies. Moreover, even if the Model
Regulation No-/2011 enunciated a precondition that dictates the substitute
plot of land to be given to old possessors should take cognizance of grade,
distribution standard, and infrastructural accessibility, the approach it
followed in this regard is of no help to avoid tenure insecurity as it is a non-

D PAIPER 4,08AP GANEALCP LTANN 450 PUIH] A@HPT I 25 haol P Hows 15 ool (00 A
n+a #0-74%, September, 30, 2004(E.C), See, p.30 (herein after cited as the minute of the parliament)
(Unpublished, available at the library of House of Peoples Representative, Addis Ababa). See the
minute of the parliament. During the ratification of Urban Lands Leasehold Proclamation No.
721/2011, Ato Girma Seifu, who at that time was a member of the parliament, had pointed out that
‘giving the right to the appropriate body to determine the size of plot of land to those persons displaced
due to public interest is not justifiable’. According to him, such discretionary power given to
appropriate bodies should be restricted. He further asked that what if for example those whose 500
square meters of land is taken over are given 250 square meter of land? He further pointed out that
persons displaced from their holding should be guaranteed to be given equal plot of land and the
infrastructural accessibilities of the substitute land that they are to be given should also be taken in to
consideration with what they held before and the law should be amended in such a manner.(Translation
by the author)

4 Model Draft Land Lease Regulation No.-/2011, Article, 23(1) and (2) and Addis Ababa City
Government Regulation No. 49/2011, Article 22(1) and (2).
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binding draft regulation and as the same is not enunciated under the lease
proclamation.*’

For example, regarding determining the size of substitute land, the Addis
Ababa City Municipality Urban Renewal Directive no. 3/2002 after stating
various rigorous procedures of ascertaining the size of plot of old possessors,
it determines the substitute plot of land to be given to legally acquired old
possessions. Accordingly, those old possessors whose landholding ranges
between 201 and 250 square meters will be given 105 square meters of land,
and those legal old possessors whose original holding is between 251 and
300 square meters are going to be given 150 square meters.**

On the other hand, while old possessors who hold between 301 and 350
square meters urban land will be given 175 square meters of substitute plot
of land, those who hold between 351 and 400 square meters are allowed to
be given 200 square meters.” Moreover, those old possessors whose
landholding ranges from 401 to 450 and from 451 to 500 square meters are
going to be given 225 and 250 square meters respectively.”’ Finally, those
old possessors whose urban landholding is beyond 500 square meters, will
only be given 350 square meters of substitute land.”’

This actually means that whether an old possessor acquires 1500 square
meters of land through legally spending much sum of money or not, actually
what he can get as a substitute plot of land will definitely be only 350 square
meters of land in fact without being paid nothing for the loss of the rest 1150
square meters of land.

This in its turn will definitely exacerbate tenure insecurity of old possessors
who lack a sufficient guarantee for the continuous use of their holding. In
this regard, unlike leaseholders who are guaranteed to be given an equal plot

47 Model Draft Lease Regulation No.-/2011, Article, 23(1). One can witness that the same kind of
approach is not followed under Article 24 of the lease proclamation and under the Addis Ababa City
Lease Regulation.

Bargn 0197 AVr4eC I M- Phd TIVF PIOIH AF 4G M AT ovowdP #TC 3/2002 (438 +iidm:) January
4/2003, (herein after cited as Urban Renewal Directive 3/ 2002), see part six, paragraph 21.1, p. 48 and
part three of the appendix.

* 1bid
5 Ibid
5! bid
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of land for what is taken from them, the landholdings of old possessions are
made to be reduced in a substantial degree from what they hold before. The
final upshot of all such uncertainties is nothing but to make old possessors
live under acute condition of tenure insecurity.

Thus, as the Model Land Lease Regulation has no binding effect, the
approach it follows regarding the manner of how a substitute plot of land is
to be given to old possessors should be included under Article 26(2) of the
current Land Lease Proclamation no. 721/2011. Such approach would have
the effect of narrowing down the discretionary power given to regional and
city urban land administration organs as it provides preconditions that should
be taken into consideration in cases of giving substitute plot of land.
Accordingly, the substitute plot of land to be given to old possessors should
at least take into account the comparability of the size, grade and
infrastructural accessibility of the substitute plot of land, which in fact is of a
paramount importance to maintain tenure security of old possessors.

2.3 The right to get commensurate compensation and issues related
to tenure insecurity of old possessors

The other important point that deserves proper scrutiny in light of tenure
security is whether the amount of compensation to be paid for the loss of
properties attached to old possession is commensurate enough to substitute
the same house old possessors had before or not. As is stated under
Regulation no. 135/2007, the compensation that is to be paid for the loss of a
building is enunciated to be determined on the current cost per square meter
or unit for constructing a comparable building.”* Likewise, the amount of
compensation for property situated on the expropriated land shall be
determined on the basis of replacement cost of the property.™ In calculating
cost of construction and improvements, valuators are required to consider
two basic components, i.e. current cost of construction materials and labor.

52 Payment of Compensation for Properties Situated on Landholdings Expropriated for Public Purposes,
Regulation no. 135/2007, (2007), Article 3(1). (Herein after cited as Regulation no. 135/2007). At this
juncture, it has to be noted here that problems related with payment of compensation are not peculiar
only to old possessions.

53 Regulation No. 135/2007, Art. 7(2)



Bahir Dar University Journal of Law Vol.7, No.1 (December 2016) 54

To illustrate what happens on the ground, a field study conducted by Walta
Information Center is of an immense importance. According to this field
study, from those old possessors and those who live in kebele houses and
whose houses are demolished to clear the land for public interest projects,
around 40% responded that the amount of compensation paid for the loss of
their houses is in adequate.’ As to the respondents, the compensation given
so as to enable them to replace the same house is inadequate and that they
incurred additional cost to build the same house.>

This clearly shows that in addition to the big loss that old possessors might
incur with regard to the size, grade and location of a substitute plot of land,
the amount of compensation that they are paid is claimed to be inadequate to
replace what they had lost when their houses are demolished.” From this
field study, one can see how the amount of compensation paid for properties
attached to old possession is a matter of huge concern for old possessors.

More importantly, a study conducted by Daniel Woldegbriel on valuation
and payment of compensation traces those major causes that deter
landholders from getting commensurate compensation for their properties
demolished during expropriation. According to the study, in practice, in
order to calculate the cost of construction and improvements a central price
index is prepared by the city administration (in Addis Ababa) or Urban
Works and Development Bureau (in regional states). This price index that
shows the current price of construction materials and labor cost is then
distributed to each sub-city (in Addis Ababa) and town (in regions).”’

HNwAs IATE 407 (o AERTLD- POLCPND- KINTNT TPITG AULPT POLLEART PAC: PUID AT 0P7 TG
PAS h 162780 “Ioha | r5a wa: (2004) p. 39-40 (Unpublished, available at the office of Addis Ababa
Land Administration Urban Renewal Department)

% Ibid. See also Haymanot Merawi, Prrit aais 1347 v1o3 7072 T4 Lo, Reporter Gazeta,
Ambharic edition, issue 17, No. 7/1200, Tahisas, 2004, p. 29. This writer also stated that the
compensation paid during demolishing of old houses around Sheraton Addis for urban renewal purpose
is said to trigger an immense controversy in that the amount of compensation paid was said to be very
small let alone to enable them to build the same kind of house they lost. (Translation by the author).

% See the Minute of the Parliament; supra note, 45, p. 29. During the ratification of the lease
proclamation, Ato Girma Seifu had asked as to what is meant by commensurate compensation? He had
also spoke about what he stated is a practical problem that was being witnessed. Accordingly, he stated
that the government in practice gives 500,000 to the property that may worth 5,000,000. As to him, any
urban development that makes the location value of the land to be expensive is not solely done by the
government. Rather, it is by the people who were there while the area was devoid of any infrastructure.

*7 Daniel Weldegebriel, Supra note, 22, p. 240.
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However, the crux of the problem identified with such system is that due to
the fact that cost of labor and building materials are not periodically updated,
urban dwellers whose house is demolished due to urban land clearance order
are unable to get commensurate compensation as the law dictates.”® The
price index is not updated frequently in spite of increases in material prices
and workmen’s wages.” Such practice, in fact, is against one of the well
accepted requirements of expropriation, i.e. that it must be accompanied by
adequate, effective and prompt compensation.

The practice clearly inhibits landholders (both leaseholders and old
possessors) from getting commensurate compensation in the case of urban
land clearance order. It is thus plain that valuation and payment of
compensation are among those major problems that exacerbate tenure
insecurity of landholders.

2.4 Access to regular courts and its implications for tenure security
of old possessors

The other sensitive issue related with tenure security of landholders is the
manner of access to ordinary courts during clearance of urban land. It has to
be noted here that the issue of access to ordinary courts is common to both
leaseholders and old possessors. As such, any discussion related to old
possessors is equally applicable to leaseholders. As is clearly stated in the
proclamation, landholders are prohibited from taking an appeal to the regular
courts against any decisions of administrative organs related to issues of law
and claims for a substitute plot of land.* Accordingly, any person served

%% Ibid, p. 245. The writer also sorted out that a person may not get a land comparable in size and location
and that location is not given value (city administration gets disproportional profit), damages to
property/business caused as a result of another project are not compensable. In his article, the writer
recommended that so as to at least minimize those causes for tenure insecurity during valuation of
properties, municipalities at least must update current price of building materials and valuation must
also be done with professional valuators.

% Tbid

% Proc. 721/2011, Article 29(3). This in fact is not a new approach which was followed by Proc. no.
721/2011. Rather, the same kind of approach had been followed by the previous proc. No. 272/2002.
As it was stated in the preamble of this proclamation, among the main reasons that necessitated the re-
enactment of the second Lease Proclamation No. 272/2002 was the need to set up an order wherein
legal claims arising from the lease proclamation could be handled. Accordingly, this proclamation
envisaged provision that had never been enunciated under the first Lease Proclamation No. 80/1993 by
specifically stating those organs authorized to clear urban lands for public purposes and the manner of
instituting pleading on the organ that carried out the clearance and on issues of appeal against the
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with a clearing order pursuant to a public interest or any other person
alleging infringements of his rights or interests as the result of the order may
submit his grievance within fifteen working days to the body of regional or
city administration that has the power to clear and take over urban land upon
payment of commensurate compensation. *'

Likewise, any applicant who is dissatisfied with the decision of the above
organs may appeal to appellate tribunal which shall be established by regions
and city administrations themselves.® Here, it is interesting to note that save
for claims related with compensation, the decision given by the tribunal after
30 days of application shall be final both on issues of law and facts including
claims for substitute land, which is not appealable to the municipal or regular
courts.” The pertinent question that has to be raised in this regard is why is
an appeal to municipal or regional courts is prohibited both in issues of law
and fact except only on the amount of compensation paid? And what is its
implication on tenure security of land holders? Indeed, landholders’ access
to ordinary courts of law is of an important ingredient to bring about tenure
security, and it is for this reason that one writer noted:

[IIn order to maintain tenure security, the loss of landholders rights should
occur only in exceptional circumstances and should be a result of due
process, the decision of a court of law, or according to the provisions of a
contract, in which case, the holder will be compensated in full for the land
and/or the investments on it.** (Emphasis added)

Moreover, writers like Desalegn Rahimato strongly contend that for the
existence of genuine tenure security “no decision on land should be binding

decision of such organ. Accordingly, any decision rendered by the then regional or city administration
vested to clear urban land was appealable to appeal commission that was set by the decision of the
highest organ of regional or city government. Likewise, except for the amount of compensation paid,
any decision that the appeal commission rendered was specifically made to be final both on issues of
facts and laws. See Articles, 16-18 Proc. N0.272/2002.

' Proc. No.721/2011, Article, 27(1) cumulative with Article 28(1).

82 Proc. No.721/2011, Article, 29(1), and Article 30. Moreover, pursuant to sub Article, (2), (3) and (4) of
Article 30 of this Proclamation, the appellate tribunal, which at least consists of five members drawn
from different bodies is made to be accountable to the council of regional or city administration as the
case may be, is given a power to confirm, vary or reverse a decision given by the regional or city
administration regarding clearance of urban land.

 Proc.No.721/2011, Article, 28(3) and (4).
% Deininger, supra note 28, p. 12.
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on right holders unless it is made through the legal process and is the
decision of legitimate courts.”® (Emphasis added). Here, it could be said
that great emphasis given to courts of law for the maintenance of genuine
tenure security seems is traceable from the fact that courts are neutral organs
that would only render decisions being solely guided by what the law
dictates and nothing else.

Moreover, prohibiting courts of law from adjudicating issues of law that is
perceived as their inherent power and the constitutionality of such approach
adopted under the lease proclamation is also arguable.®

% Dessalegn, supra note, 5, P. 36. This writer also add that giving the courts the sole authority on land
matters, including land disputes, dispossessions, land transactions, etc. is of a paramount importance to
maintain tenure security.

% Even if under this paper, access to ordinary court is scrutinized in light of urban tenure security, the
writer wants to shed some light as to the constitutionality of precluding the issue of claims for substitute
plot of land from the reach of court of laws. For this writer, as from the deep reading of the pertinent
provision of the FDRE Constitution, what one can gather regarding adjudicating matters is that both
courts and any other competent bodies (like those established by regional or city land administrations
organs) have a legitimate judicial power to render their decisions. This being the case, the problem lies
with regard to precluding error of laws from the reach of ordinary courts trough appeal. For this writer,
such kind of clear prohibition has its own negative repercussion in narrowing down the inherent
constitutional power of ordinary courts to adjudicate judicial matter. This is mainly because;

firstly, as it is stated under Article 79(1) the FDRE Constitution, judicial power at both Federal and
State levels is an inherent power of courts and it is vested in them. Thus, with the existence of different
and multiple administrative tribunals, if the executive body is allowed to deal with issues of law wholly
by itself, where is then the independent establishment of the legislative, executive and the judiciary and
allocation of judicial power to courts that the constitution asserts and guarantees citizens to take
justiciable matters to court of laws? Here, if the approach adopted under the current Land Lease
Proclamation No. 721/2011 regarding the exclusion of error of laws from the jurisdiction of court of
law is adopted by a number of administrative tribunals that are established and that are to be
established, there would be no doubt that the inherent power of courts to exercise judicial power and
the right of citizens to bring their case to court of laws and to appeal against the decisions of
administrative organs on those matters containing basic error of law would clearly be curtailed.

Secondly, prohibition of appeal on issues of laws ignores the division that most of the time exists
between issue of fact and law. In this case, it is a matter of common knowledge that while
administrative bodies are more experts on issues of fact that they are usually exercising in their day to
day activities, judges on the other hand, are experts on issues of laws in which they are specially
trained. In this regard, one could witness a good division of issues of fact and issues of law in Article
112 of the Income Tax Proclamation No 286/2002 that among other things allowed appeal to court of
laws against any erroneous decisions related with matter of laws. Such approach duly acknowledges the
inherent power of courts on issues of laws than the approach adopted under the Land Lease
Proclamation No. 721/2011.

It is thus this writer’s strong belief that prohibiting error of laws committed by administrative tribunals

from the reach of courts has its own negative bearing in narrowing down the inherent power of courts
that the FDRE Constitution asserts with regard to adjudication of disputes.
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Even if one can hardly deny the immense significance that administrative
tribunals would contribute in adjudicating deputes, the manner in which they
discharge their function should not be by curtailing the inherent power of
courts to at least adjudicate error of laws like what the current lease
proclamation did.

With regard to issues of landholder’s tenure security, the approach adopted
under the current Land Lease Proclamation no. 721/2011 casts its own
negative repercussion for exacerbating tenure insecurity of landholders. This
in fact is traceable from the fact that while courts do have constitutional back
up to freely adjudicate matters brought before them being free from the
influence of the executive body and being solely guided by the law and
nothing else, the same is not true with regard to administrative tribunals
which are part of the executive organ. *’

This in fact leads to the lack of a neutral organ that would check the legality
of decisions rendered by administrative tribunals. For example, what if urban
clearance authorities expropriate old possessions and hand them over for
others under the guise of better development, but actually for nothing? What
if they give a substitute plot of land the size of which is far below what the
law dictates® and the same is confirmed by appellate tribunals?

It can thus be said that the approach followed by the lease proclamation
provides no guarantee to old possessors against any abuse of power that
might be committed by both land administration authorities and appellate
tribunals. Here, whatever the case might be, one can hardly deny the severe
insecurity that pervades old possessors with regard to lack of neutral organs
to check unjustifiable allotment of substitute plots of land.

%7 The FDRE Constitution, see Article, 78(1), cumulative with Article 79(1) and (3).

% For example, under the Addis Ababa City Municipality Urban Renewal Directive No. 3/ 2002, see part
six, paragraph 21.1, p. 48 and part three of the appendix. In this directive, an old possessor whose 500
square meter of land is cleared for public purpose is guaranteed to be given 250 square meter of land as
a substitute. If such is the case, what if for example, administrative bodies give an old possessor 150
square meters of land as a substitute and the same is upheld by appellate tribunals while the law clearly
guaranteed 250 square meter of land? Would giving compensation in this regard redress the injustice
committed by the land administration organs? Here it is vivid that one could hardly respond in the
affirmative.
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Hence, if at all resolving issues of tenure insecurity that pervades
landholders/old possessors and respecting the inherent judicial power of
courts in adjudicating disputes is sought, appeal should not be limited only to
matters related to compensation. Rather, as issues of land are interlocked
with social and economic lives of the society, landholders should at least be
given the right to appeal against erroneous decisions of land administrative
organs related with error of law to independent courts of law that would
positively contribute to enhancing tenure security of landholders.

Conclusion

Proper scrutiny of expropriation rules in light of the objective elements of
tenure security warrants the assertion that currently old possessors are living
under acute condition of tenure insecurity. Accordingly, the wider
interpretation of public purpose, the possibility of giving a substitute plot of
land which is less than in its grade, size and which might be located in the
outskirts of urban centers could have the effect of exacerbating tenure
insecurity of old possessors. Moreover, the inadequate scheme of
compensation and limiting access to independent courts of law even with
regard to the very sensitive issues of substitute plots of land are also major
bottlenecks that negatively affects tenure security of old possessors. All such
limitations casts their own negative repercussion on the objective elements
of tenure security that require landholders to have clear, durable, robust and
enforceable land rights.






Legal Practice Experience for an Engaged Scholarship: A call for
access to advocate’s license for Ethiopian law schools’ instructors

Temesgen Sisay”

Abstract

Theoretical and practical experience of law instructors is very essential to
handle practice- oriented and clinical courses in law schools. Unless theory
is integrated with practical experience, quality education may be
compromised. This article explores the relationship between legal practical
experience of law instructors and quality legal education in law schools. In
doing so, the writer examined the legal regime in Ethiopia that regulates the
licensing and registration of advocates to practice law in Ethiopian courts
vis-a-vis the curriculum of law schools and proves that there is no law that
permits law instructors to access advocates’ licenses. Moreover, it examined
the experiences of selected countries. The findings of this article revealed
that, the delivery of clinical and practice-oriented courses in Ethiopian law
schools were managed by instructors with no practical legal experience, and
quality of instruction is compromised. To ensure quality education through
an engaged scholarship, access to advocate’s license for law instructors
needs an immediate response and the law should be revised to pave the way
for law instructors to deliver an engaged scholarship in their career.

Keywords: Clinical courses, advocate’s license, practical experience,
engaged scholarship

Introduction

As part of higher education institution, one of the main missions of law
schools in Ethiopia is to provide quality education to their students.' This
quality education rendering objectives of the law schools would only be
successful if law schools could employ qualified instructors that could teach

* LLB (Alemaya University), LLM ( Central European University, Hungary), Assistant Professor of Law,
Law School, Bahir Dar University. The author is grateful to the anonymous reviewers for their critical
insights and scholarly comments on an earlier draft of this work. The author can be reached at
temesgen.sisay@yahoo.com

! Higher Education Proclamation, Proclamation No. 650/2009, Federal Negarit Gazette, 15" Year No.64.
The customers of law schools are their students and students deserve to get quality legal education.
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both theoretical and practice-oriented courses. It has been observed that
research done by law professors” have a significant contribution to judges,
lawyers and other legal professionals.’ The contribution of law professors to
the legal profession based on engaged scholarship® is not only a matter of
responsibility rather it is a necessity for the profession.’

To make law professors focus on an engaged scholarship that could solve the
practical problems of the community, their involvement in the legal practice
and understanding the contemporary theoretical knowledge of law are very
important. Understanding the place of both theoretical and practical
knowledge of the law professor in the teaching activity, writers are
advocating for the introduction of mandatory legal practice requirement for
the professors.’

Following the introduction of the national harmonized curriculum for legal
education in Ethiopia, clinical and practice-oriented courses have been
introduced in the curriculum with the intent that these courses would be
delivered and supervised by practice-oriented law instructors working either
as a full-time or part-time staff of the law schools. However, the law schools

? In this article, the words professors and instructors are interchangeably used.

* David Hricik & Victoria S. Salzmann, Why There Should Be Fewer Articles Like This One: Law
Professors Should Write More for Legal Decision-Makers and Less for Themselves, 38 Suffolk U. L.
Rev. 761 2004-2005

* The concept of engaged scholarship is defined by Judge Edwards and he explained that, “Engaged
scholarship addresses problems related to the law, legal system, or legal profession that affect a
significant portion of society or the legal community. It identifies current legal issues, offers possible
solutions to legal problems, or meaningfully informs decision-makers on the issues before them”. See
Edward L. Rubin, The Practice and Discourse of Legal Scholarship. 86 MICH. L. REV. 1835, 1850
(1988). Engaged scholarship is also a concept that promotes the combination of theory with practice to
deliver a fruitful academic responsibility in law schools context.

® David Hricik & Victoria S. Salzmann, Why There Should Be Fewer Articles Like This One: Law
Professors Should Write More for Legal Decision-Makers and Less for Themselves, 38 Suffolk U. L.
Rev. 761 2004-2005.

¢ Emily Zimmerman, Should Law Professors have a Continuing Practice Experience (CPE) Requirement?
North Eastern University Law Journal, Vol. 6 No.1, (2013-2014), p.131, (hereinafter Emily, Should
Law Professors have a Continuing Practice Experience (CPE) Requirement?; Paul Horwitz, What Ails
the Law Schools?, 111 Mich. L. Rev. 955 (2013). Available at:
http://repository.law.umich.edu/mlr/voll11/iss6/; Harry T. Edwards, The Growing Disjunction
Between Legal Education and the Legal Profession, 91 Mich. L. Rev. 34 (1992).
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are managing these courses even by a fresh graduate due to lack of
instructors who combine both theoretical and practical experience.’

To address the problem of practice-oriented staff, creating opportunities for
the instructors to get advocacy license and practice in law was an ideal
solution. However, the Ethiopian law does not allow law instructors to
represent their clients privately and learn from their practice.®

This article aims to challenges in the delivery of clinical and practice-
oriented courses in the law schools and demonstrate the need for practice-
oriented legal education.

It proceeds as follows. First, it discusses the experiences in admission to
legal practice in different countries. Next, the article explores the
relationship between practical legal experience and an engaged scholarship
in law schools and evaluates the Ethiopian legal regime in how it admits
legal professionals into the world of practice. Finally, the article suggests
solutions that will help to bring an engaged scholarship in Ethiopian law
schools.

1. Admission Requirements to Legal Practice

Practicing law normally needs a license from the concerned authorities.
However, the modalities of the licensing process differ from country to
country. When a lawyer receives a license to practice law, it is presumed that
an admission to law practice and representing clients is acquired. Becoming
a practicing lawyer or an advocate requires a widely different process around
the world. However, there are requirements which are common to all
jurisdictions and these include age and competence. On the other hand,
among others, obtaining a law degree, passing an entrance exam, or serving

’ Mizanie Abate ,Clinical Legal Education in Ethiopia: Challenges and Their Possible Way Out,
Ethiopian Journal of Legal Education, V. 2, No. 2, (2009), p. 2, (hereinafter Mizane, Clinical Legal
Education in Ethiopia: Challenges and Their Possible Way Out).

® As per to the knowledge of the writer, exceptionally Southern Nation, Nationalities and Peoples
Regional (SNNPR) State is still licensing law instructors to practice law. However, the law even in this
region requires from the applicants to provide release paper from their ex-employers. It means that,
there is no legal ground to say that the law in this region allows law instructors to get license. See
Article 6(2)(g) of Proclamation No 164/2016, A proclamation to Provide for Licensing and
Administration of Advocates and Paralegals Practicing at SNNPR State Courts, Debub Negarit Gazette,
22" Year No.4.


https://www.revolvy.com/topic/Law%20degree&item_type=topic
https://www.revolvy.com/topic/Bar%20examination&item_type=topic
https://www.revolvy.com/topic/Reading%20law&item_type=topic
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in an apprenticeship are the common requirements from jurisdiction to
jurisdiction.

Within the same jurisdiction, the licensing processes and requirements might
be different when that jurisdiction has federal and state arrangements. In this
context, the experiences of Ethiopia’ and the United States of America'®
could be mentioned as an example where the licensing requirement has
disparity between the federal and state governments. However, countries
with unitary state structure have uniform Ilegislation that authorizes
advocates to practice law within their jurisdiction."'

The experience of countries in how advocate’s license is administered to
practice law is discussed below. These countries’ experiences are preferred
to show the different experiences from countries with federal and unitary
state structures. Based on that, Kiswahili Speaking East African Countries
and the USA could be good representatives of countries that have unitary
and federal structure of government respectively.

1.1 Admission to Legal Practice in Kiswahili Speaking East African
Countries

In Kenya, as a Kiswahili speaking country, the issue of legal practice is
regulated by the Advocates Act, Chapter 16 of the Laws of Kenya.

® In Ethiopia, Federal courts Advocate Licensing and Registration Proclamation No.199/2000 is
applicable for the Federal jurisdiction and all the nine regional states also have their own Advocates’
Licensing and Registration Proclamations.

19 In the USA as well, the admission to the Federal Bar is different from state Bar as the admission
requirement for the former is on a court-by-court basis, and each Court has slightly different local rules
that establish the requirements of admission and general for the latter. For example, to practice in US
District court for the Northern District of California requires that, “that the Bar of this court consists of
attorneys of good moral character who are active members in good standing of the State Bar of
California. Attorneys must also certify that they have knowledge of the Federal Rules of Civil and
Criminal Procedure and Evidence, the Rules of the United States Court of Appeals for the Ninth Circuit
and the local rules of this court. Furthermore, attorneys must possess familiarity with the Alternative
Dispute Resolution programs of the court and an understanding and commitment to abide by the
Standards  of  Professional ~ Conduct of this court set forth in Civil Local.”
http://www.cand.uscourts.gov/attorneys/admission ( last accessed on 6/9/2017)

For example as a unitary system of government in Italy, after graduating with law degree, those
wishing to qualify as Italian attorneys are required to complete a period of internship of 4 semesters (2
years) in an established Italian law firm, under the supervision of a Senior Lawyer: during this period,
the candidate will develop basic skills such as drafting pleadings, researching case law and appearing in
Court in conjunction with a qualified lawyer to gain a better understanding of the judicial legal
procedure in Italy and this is uniformly applicable throughout the country.
https://www.hg.org/article.asp?id=26125 ( last accessed on 2/20/18 ).
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According to this law, there are different requirements for admission of a
lawyer to having the right of audience before Kenyan courts. Among these,
completion of law degree from recognized university in the
Commonwealth"?, attending Kenyan School of Law for Postgraduate
Diploma in legal practicing", completion of a mandatory one year article of
pupilage under the supervision of a lawyer who has a minimum of five years
of standing'* and application for admission to the Chief Justice could be
mentioned."” Applicants who have completed both academic and practical
training are expected to petition the Chief Justice by accompanying an
affidavit that shows the trustworthiness of the documents they attached as
evidence of academic and practical training qualification. Once the petition
is submitted to the Chief Justice, it will be sent to the High Court upon the
approval of the Law Society of Kenya'’, which is in fact an association of
Lawyers and has a similar status to the American Bar Association (ABA).
The admission program takes place in an open court with the presence of the
Chief Justice, who finally pronounces the admission of the advocate to
practicing law in Kenyan courts.

As indicated in the Advocates Act of Kenya, there is no formal bar
admission examination administered either by the bar association or the
authority that licenses the admission certificate. Rather, the exam
administration is done by educational institutions that award the degree and
postgraduate diploma.

In addition to academic and legal training requirements, the applicant who
wishes to be licensed as an advocate should be a Citizen of Kenya, Uganda
and Tanzania.'’ Citizens of Uganda and Tanzania might be allowed to
practice law in Kenya for different reasons. Primarily, these countries are in
the commonwealth and English is a working language in these countries.

2 Laws of Kenya, the Advocates Act, Chapter 16, Revised Edition 2009 (1992) Published by the National
Council for Law Reporting with the Authority of the Attorney General, available at www.kenyalaw.org
(last accessed 6/10/17).

13 Ibid
" Ibid
5 Tbid
' Tbid
7 Tbid
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Moreover, these countries are among Kiswahili speaking East African
nations and there might not be any language barrier to practice the
profession before these courts. In addition, there is also the same permission
in the Advocates Act of Uganda and Tanzania that allows Kenyan citizens to
practice law before their courts.'®

According to Advocates Code of Conduct of Kenya, advocacy service is not
considered as an employment opportunity and graduates who wish to be
advocates are not required to show that they are unemployed or should show
letter of release from their former employer. Because of this reason,
university professors are entitled to practice law so long as they fulfill the
requirements provided by the law. So long as individuals have completed
both educational and practical training requirements, they will be awarded a
certificate to practice law before Kenyan courts.

1.2. Admission to Legal Practice in the USA

In the USA, there is no uniform law that regulates a practicing lawyer or an
attorney. Rather, all the member states of the USA are allowed to enact their
own criteria and legislation concerning legal practitioners as the power is
among those residual powers'® given to the states. Based on that, lawyers are
not admitted to practicing law throughout the United States, rather they are
admitted to practicing law in a particular state. Separate rules govern
admission to the various federal courts. In most states, admission to
practicing law is gained by graduating from law school, passing the state’s
bar examination, and demonstration and possession of good moral character.

Though each state has the power to enact its own legislation, the
examination for admission of an attorney is administered centrally by the
American Bar Association (ABA). Since ABA is administering the exam, it
usually makes recommendations to the authorities in the states concerning
admission to the bar, and to lawyers and law schools in general. The ABA is
making the recommendation in association with the National Conference of

'® The Advocates Act of Tanzania, January 1995, Article 8(b)(ii).

¥ In the federal constitution, a power which is not clearly indicated in the constitution is referred as a
residual power. In the USA constitution, the power of the federal government is clearly mentioned as it
is referred as enumerated powers. However, powers that are not mentioned as enumerated powers of
the federal government are referred as residual powers and these powers belong to the states.
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Bar Examiners, and the Association of American Law Schools® who are
responsible for the legal profession. The standard and guideline is prepared
with intent that it will bring uniformity throughout the nation on practices in
bar admission.

Since each federal court maintains its own separate bar, an attorney who
wants to practice in federal courts must be separately admitted to the bar of
that court. In this case, admission is given upon “motion by an attorney who
is already a member of that court’s bar’ and who can affirm that the
applicant is a person of good moral character.”' The applicant is required to
be admitted in the state in which the federal court sits to get an admission to
a federal district court. In order to be admitted to the Supreme Court of the
USA, the applicant is required to practice law before the court of any state at
least for three years.”

In the USA, moreover, this profession is not considered as a means of job
opportunity and candidates are not required to show that they are
unemployed for admission and certification. Rather, so long as candidates
fulfill the educational and other requirements, they are allowed to take the
examination administered by the ABA. Due to this, even professors who
teach in universities are allowed to practice law so long as they successfully
pass the bar examination.

University professors who teach in law schools are not only allowed to
practice law there is also a move towards introducing a mandatory
Continuing Practice Experience (CPE) for law professors who teach in the
universities as legal practitioners do have an obligation to take a Continuing
Legal Education (CLE).* Professor Zimmerman argues that, both ABA and
Association of American Law Schools (AALS) should revise their admission
and recruitment of staff requirements respectively to value practical

» The Code of Recommended Standards for Bar Examiners has been adopted by the policy-making
bodies of the ABA, NCBE, and AALS. An initial Code was adopted in 1959. This standard has been
amended in 1980, 1987 and 2011 to cope up with the changing circumstances.

2 Schwartz, M.D. et. al., Problems in Legal Ethics, (American Casebook Series), 11™ edition, St.Paul,
Minn: West Group, (2015), p. 38.

2 Ibid

» Emily, Should Law Professors have a Continuing Practice Experience (CPE) Requirement?
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experience.” With regard to the ABA’s responsibility, she advised the
Association to extend its accreditation requirement of law schools by
introducing CPE as an obligation of law professors.” On the other hand, she
recommends to AALS to employ professors who have practical experiences
and committed enough to continue even after their employment.*®

2. Debates on the Need to Legal Practice Experience for Teaching
Position

In the USA, there has been a heated debate among academicians and legal
practitioners on the issue of whether law professors should have a legal
practice experience”’ or not to produce qualified lawyers that could serve the
justice system. The source of this debate is from the point of view of interest
of the professors themselves and not from the government’s policy
perspective. The idea behind this debate is to make legal education more
practice oriented and to prepare students for the practical aspects of law

2.1. Debates against Legal Practice Experience for Teaching Position

The idea against legal practice experience requirement of law professors for
a teaching position emanates from some professors’ themselves as they are
more inclined to teaching and research work than to participate in the legal
practice.”® Law professors’ justification to distance themselves from legal
practice could be different. Among others, some claim that they did not have
extensive practice experience before they became law professors, law
professors who did spend a small amount of time in practice may not have

*1d, P.187.

» Tbid

% Tbid

77 Jeremy Paul wrote a short article in New York Law Journal title “Theory Makes Successful Layering
Possible.” Paul argues that, University professors could produce successful lawyers and he rejected the
practice experience of the professors in the legal profession as a judge, a public prosecutor and an
advocate. WWW.NYLJ.COM Monday, April 21, 2014. On the other hand, B. Cohen, on his article
titled as “The Dangers of the Ivory Tower: The Obligation of Law Professors to Engage in the Practice
of Law, 50 LOY. L. REV. 623, 631 (2004) argues that, law professors should have practical skills to
produce all rounded and skill full lawyers.

8 Emily, Should Law Professors have a Continuing Practice Experience (CPE) Requirement?
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actually enjoyed practicing law and some law professors resist the idea that
law schools should be training grounds for law practice.*

In addition, law schools themselves have a tendency to resist the idea of
continuous legal practice experience of their professors. AALS has argued
that there are some serious risks involved in encouraging law professors to
engage in the practice of law. Professors who devote too much time to the
outside practice may be depriving their students and their schools of
important services.”” The association also added that, devoting time to the
outside world other than teaching and researching task would affect the
professors’ task of class preparation, scholarship, committee work and
student advising.’' Though it seems that they support the responsibility of
law professors to the outside world, their position towards legal practice
seems negative:

Law professors are frequently in demand to participate in activities outside
the law school. Such involvement may help bring fresh insights to the
professor's classes and writing. Excessive involvement in outside activities,
however, tends to reduce the time that the professor has to meet obligations
to students, colleagues, and the law school. A professor thus has a
responsibility both to adhere to a university's specific limitations on outside
activity and to assure that outside activities do not significantly diminish
the professor's availability to meet institutional obligations.™

2.1. Debates for legal practice Experience for Teaching Position

Even though there is resistance by the law professors and the AALS on
professors’ participation in the world of legal practice and law schools
leniency to employ those who have legal practice experience, there are
strong critiques by scholars against the American law schools on their failure
to make their students engaged and all rounded graduates. They also added
that failure of law professors to identify themselves as practicing lawyers
resulted in inadequate preparation of law students for the practice of law.

¥ Tbid

30 ASSOCIATION OF AMERICAN LAW SCHOOLS, Statement of Good Practices by Law Professors
in the Discharge of Their Ethical and Professional Responsibilities, in HANDBOOK 95 (2003),
available at httpJ/www.aals.org/ethic.html (last visited Oct. 4, 2004)

31 Ibid.
32 Tbid
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According to reports, the elite law schools in the USA prepare their top five
students to become law professors but fail to prepare the rest of their
students to become practicing lawyers.* These top and elite law schools not
only do they fail to educate their students in legal doctrine and rigorous
analytical thinking beyond the first year, but they also fail to impart the
proper state of mind for legal practice.™

The role of legal practice in teaching position is very significant. In a civil
procedure course, for example, a professor who has practice experience
could discuss how the plaintiff’s case was structured and what
considerations went into negotiating an acceptable settlement to his students.
However, a professor who has no practice experience could not do that
unless he/she invites to class another practitioner who has been engaged in
the practice. In a bankruptcy and criminal procedure course, a non-practicing
professor should do the same to discuss how the practice looks like. It means
that non-practitioners are always dependent on other practicing professionals
to handle practice oriented courses.

3. The Relationship between Legal Practice and Engaged
Scholarship

A lot has been said and written by scholars®® about the distance between law
professors and legal education, and the gap between legal theory and legal
practice. Judge Harry T. Edwards wrote that law schools and legal scholars
are on a vastly different path than the rest of the legal profession,
emphasizing abstract theory at the expense of practical scholarship.’® In
addition to treatise by scholars, concerned centers and research institutions
said a lot about the gap between legal theory and practice and recommend

33 Alex M. Johnson, Jr., Think Like a Lawyer, Work Like a Machine: The Dissonance Between Law
School and Law Practice, 64 S. CAL. L. REV. 1231, 1233 (1991), Content downloaded/printed from
Hein Online (http://heinonline.org) Wed Sep 8 12:10:38 2010

¥ 1d, p.1225.

 Harry T. Edwards, The Growing Disjunction Between Legal Education and the Legal Profession, 91
MICH. L. REV. 34 (1992); Emily Zimmerman, Should Law Professors have a Continuing Practice
Experience (CPE) Requirement? NORTHEASTERN UNIVERSITY LAW JOURNAL VOL. 6 No.1 I,
N.E. U. L.J. 131 2013-2014. Please see also R. Michael Cassidy, Beyond Practical Skills: Nine Steps
for Improving Legal Educations Now, 53 B.C.L. Rev. 1515 (2012),
http://lawdigitalcommons.bc.edu/belr/vol53/iss4/7

3¢ Harry T. Edwards, The Growing Disjunction Between Legal Education and the Legal Profession, 91
MICH. L. REv. 34, 35 (1993).


http://heinonline.org/
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the combination of the two related issues of legal scholarship.”” The
Maccrete report™ argued for more skills training and clinical opportunities
in legal education to make future lawyers practice oriented and to contribute
their part to the legal profession.™

Teaching legal theories and legal practice has a direct correlation to the legal
profession and it is not logical to separate them. Law professors’ position in
the elite law schools in the USA to distance themselves from practicing
lawyers in order to gain the status and respect of their colleagues is not an
accepted position. If a law professor continues to distance himself from
practice, he cannot teach students to be better and ethical lawyers as he
himself is uninformed about the world of practice. Tangible law practice
expands a professor's knowledge and experience in the legal profession. It
usually forces the professor to deal with new issues and new legal
procedures, examine issues that have current relevance, and test ideas in the
'real world’.*” By doing this, the professor will become a better scholar,
teacher, and advisor to his students.

These days, Ethiopian law schools’ curricula have included clinical and
practice oriented courses. To administer these clinical and practice oriented
courses’', it needs a professor who has a practice experience in the legal
profession. If law schools deliver these courses by a mnon-practicing
professor, it would be equivalent of teaching a medical student by a medical
doctor who has never done an actual surgical operation and treated patients.
Moreover, if law professors do not have a legal practice experience, law

37 Legal Education and Professional Development - An Educational Continuum, Report of the Task Force
on Law Schools and the Profession: Narrowing the Gap, 1992 A.B.A. SEC. Legal Educ. And
Admissions to the bar [referred as MACCRATE REPORT]

3% Robert MacCrate was an American lawyer who served as Counsel to New York Governor Nelson D.
Rockefeller and as Special Counsel to the Department of the Army for its investigation of the My Lai
Massacre

¥ Gary A. Munneke, Legal Skills for a Transforming Profession, 22 PACE L. REV. 105, 130-35 (2001).

4 Rory K. Little, Law Professors as Lawyers: Consultants, Of Counsel, and the Ethics of Self-
Flagellation, 42 S. TEX. L. REV. 369, (2001).

“!'In the Ethiopian law schools’ harmonized curriculum as well, clinical programs such as Clinical
Program on Child Rights; Clinical Program on Domestic Violence; Clinical Program on Family Law;
Clinical Program on HIV/AIDS; clinical Program on Restorative Justice; and Clinical Program on
Rights of prisoners are included. Moreover, there are also skill oriented courses such as Legal Research
Methods, Legal Writing, Legislative Drafting, Pre-Trial Skills and Trial Advocacy, Appellate
Advocacy and Moot Court and Judgment writing courses are included.
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students may not directly observe the real subject matter they're supposed to
study and their dream as an enlightened interpreters of the law could be
affected.*” It is also difficult for law professors to prepare their students for
law practice and connect theory to practice when they are unfamiliar with
what their students will be doing as practicing lawyers.

Without current practice experience, a professor may lack the knowledge of
what her students will face in law practice. She may also lack the confidence
to put together practice-related information and activities into her courses.
As long as students are coming to the law schools to make themselves as
future lawyers, their professors should be familiar with the practice to
acquaint their students with the practice.

Moreover, if law professors do not join the world practice, they will only be
motivated to write texts that do not contribute to the legal profession and that
are out of touch with the work that practicing lawyers and judges do.” If
law professors join the legal practice, they will produce articles that could
help judges and legal practitioners in addressing real cases. If law professors
focus on theoretical aspects and ignore the practical scholarship, their
articles may not be referred by judges. Studies in the USA showed that law
reviews are seldom cited by the federal courts of appeals.* In addition to
that, absence of an ongoing exposure to the practice of law by law professors
would develop despicable attitudes about practicing attorneys and it will
affect the profession badly. The damage that these attitudes can potentially
inflict upon law students, who will become practicing lawyers, would be
enormous. *’

It is also possible to say that the distance between law professors and legal
practice would affect an engaged scholarship that professors could
contribute. Engaged scholarship is a way of addressing legal problems which
are “related to the law, legal system, legal profession that affect a significant

2 J. Jerome Frank, Both Ends Against the Middle, 100 U. PA. L. REv. 20, 28-29 (1951).

* Harry T. Edwards, The Growing Disjunction Between Legal Education and the Legal Profession, 91
MICH. L. REV. 34 (1992).

* Louis J. Sirico, Jr. & Beth A. Drew, The Citing of Law Reviews by the United States Courts of Appeals"
An Empirical Analysis, 45 U. Miami L. REv. 1051, (1991).

43 Cohen, page 634.
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portion of society or the legal community.”*® Engaged scholarship, if
applicable, helps to identify existing legal issues, offers possible solutions to
them or significantly informs decision makers on the issues before them.
Participating and devoting time in the practice world would help professors
identify topics for their research. Professors who advise students about law
practice would be better-informed advisors if they actually had some
exposure to law practice.”’

4. Admission Requirements to Legal Practice in Ethiopia

As government in Ethiopia has a federal form, regulating the admission
requirements to the legal profession in Ethiopia is given for both the federal
and regional governments. It is the power of the regional governments to
determine the requirements to practice before state courts. Regional states in
Ethiopia are allowed to enact their own admission requirements to practice
law within their jurisdiction. On the other hand, practicing before the federal
courts is regulated by the federal government.

To practice law before federal courts, any Ethiopian has a choice among
three types of licenses that are issued by the Attorney General and these are
federal first instance court advocacy license, federal courts advocacy license
and federal court special advocacy license .** To be certified and practice in
the federal courts, there are some common requirements provided by the
legislature for the three types of licenses. Legal education requirement,
ethical behavior suitable for the legal profession, no criminal record that
shows an improper conduct for the profession, passing an entrance
examination and having professional Indemnity Insurance Policy are the
main requirements.* According to Federal Courts Advocates Licensing and
Registration Proclamation, everyone is not allowed to be admitted to
practicing law before the federal courts. Rather, the profession is only

4 Edward L. Rubin, The Practice and Discourse of Legal Scholarship. 86 MICH. L. REV. 1835, 1850,
(1988)

47 Paul Horwitz, What Ails the Law Schools?, 111 Mich. L. Rev. 955, (2013). Available at:
http://repository.law.umich.edu/mlr/voll11/iss6/7.

8 Federal Courts Advocates Licensing and Registration Proclamation No. 199/2000), Article 3 and 7.

41d, Article 4. As far as professional Indemnity Insurance concerns, it is not yet practiced. Advocates are
not expected to buy insurance policy for the sake of securing their license.
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limited to Ethiopians, and foreigners are not allowed to practice law before
the federal courts.™

Even though foreigners are educated in the Ethiopian law schools and speak
one of the languages which are spoken in Ethiopia, they are not allowed to
practice law. Moreover, the profession is only opened for unemployed
Ethiopians who could present evidence that shows their good moral
character from their former employers.”’ Unless an Ethiopian is able to
produce evidence from his/her former employer, she/he is not allowed to
apply for license. The proclamation indirectly indicates that employed
Ethiopians even from the law schools are not allowed to have an advocate’s
license to practice law before the federal courts. Considering the position of
the proclamation that bans foreigners even who speak the federal working
language and attended their education in Ethiopia and Ethiopians who are
employed in whatever sector, it is possible to assume that, advocate’s
licensing and admission before the federal courts is considered as job
opportunity.

The position of the Federal Courts Advocates Licensing and Registration
Proclamation that considers the legal profession as a means of job creation
by the federal government is strengthened by the Amhara region Advocates’
Licensing and Registration Proclamation. Similar to the federal
proclamation, this proclamation recognizes three types of licensing which
are administered by the regional Justice Bureau. These licenses are second
class advocacy license, first class advocacy license and special advocacy
license.>

In this proclamation, the admission requirements were almost similar to the
federal proclamation. The requirements are educational training, good moral
character, passing entrance examination and providing evidence from the ex-
employer that shows the good moral character of the applicant. However, the
regional government recently revised the law and paved the way for fresh

01d, Arti.3(1)

ST 1d, Arti.4(2)(b)

52 Amhara Region Licensing, registration and controlling code of conduct of advocates proclamation No
of 75/2000 Article 7 as amended by The Licensing, Registration of advocates and Controlling Code of

conduct proclamation, revised proclamation No.211/20014. Please see also Tigray Regional Court
Advocates™ Licensing and Registration Proclamation No. 156/2000.
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graduates from the law schools to apply for the second class advocates’
license without any work experience.” This is the first law in the country
that allows fresh graduates to practice law before the courts without having
any practical experience™ as a judge, public prosecutor, an attorney or legal
educator.

Both the federal and regional proclamations do not allow university
instructors to be admitted and practice law before the Ethiopian courts as
they are not able to submit evidence of release letter. In fact, both the federal
and regional laws allow university instructors to have an advocate’s license
without entrance examination so long as they leave law schools after serving
for five years (four years for the regions) or after serving as an assistant
professor and leave their teaching position.>

In the past, there was a practice of licensing university instructors both by
the federal and regional governments. Nowadays, university instructors are
banned from having license to practice law unless they terminate their
employment relationship with academic institutions. Advocacy license used
to be given for university instructors in the Amhara region through a reform
introduced by the regional Justice Bureau following its business rocess
reengineering (BPR).”® The BPR document developed by the regional
Justice Bureau allowed university instructors to practice’” law so long as
they fulfill the character, education and service requirements. However, the
regional Justice Bureau has suspended the BPR document and the document
was replaced by the pervious licensing, registration of advocates and

33 1d, Article 8(1) of Amhara Region Licensing, registration and controlling code of conduct of advocates
proclamation

3% According to my interview with Ato Dessie Seyoum, Amhar Region Justice Bureau Legal Research
and Drafting Main Process owner, the law is designed to create job opportunity for fresh graduates
from the Ethiopian law schools. Since law graduates were almost unemployed and the position was
saturated, the regional government has designed this mechanism and revised the former law for this
specific purpose.

> Please see Article 11(2) of Federal Advocates’ Licensing

R PP ) 0C PAILTT SJNET AG PONSTF NI PG P0é- 1Ll hdAAT® AL NAMS AgodmT PHHIE S17PAT
2000 %/9°% 1K 27 “LAHY P#RI° GFIAPN-UT77L-4ETPYT 57 @ETII° g YT Poolit] A (797 AT hiHy
IC ANTET MMTFw- PO aonhT A8 407701 AZIATNT A.0m hovffd-Tm- e N7 hto# he15 179°v0CT
ARGl G TN77 DEII° 574 FOH1F QAT°PTF PPNPG N 4.8 N7TTTT AT h25005 08L7 CHITTF?
W77 7 01-PC PLIem- 1,65 FAT°:: NNP79° (LY “T3PA A6 NAIEST DEII° NUNT5F RLE TNPT Nd- 4.9
AoNMT PDPETF POLCFTF ATGAF PA77 AT°° A 4AG FNPPm-7 4.9L AD4.077 BLLIA:

% Interview with Ato Yitayew Tensaye, Amhara Region Justice Bureau Advocates and Documentation
Licensing Process owner, May, 20, 2017.
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controlling code of conduct proclamation No. 75/2000 and later by
Proclamation No.211/2014.

The writer asked the concerned officials in the Amhara region™ as to why
the revised proclamation failed to include the BPR document that used to
allow university instructors to practice law in the regional courts and they
replied that;

There has been continuous complaint from the officials of the law schools
situated in the region. Law schools complained that instructors are abusing
their teaching jobs as they become full-time advocates. Specifically, the
officials of the Law School at Wollo University directly complained to the
bureau to revoke the license of university instructors. Moreover, the BPR
document was intended to work for six months and at the end of six months
time, it has no effect.

In the opinion of the writer of this article, prohibiting law instructors from
practicing law is equivalent to prohibiting a medical doctor who teaches in a
university from practicing her medical profession. If the concern of law
schools was the misconduct of instructors, they could have used their own
controlling mechanisms. It is clear that the practical experience of law
instructors has a direct effect on the quality of education. Law schools have
practical courses that need an instructor who has a practical knowledge and
experience. It is very difficult for a law school instructor to teach criminal
procedure, clinical program on family law, civil procedure, evidence law and
other similar practical courses without having a practical experience.

According to research, the majority of Ethiopian law school instructors do
not possess practical skills themselves.”” It goes without saying that they
cannot deliver skill-oriented courses. In practice, these instructors are
delivering skill-oriented courses. It was commented that such instructors
were wasting time.®' This research shows that the quality of teaching in law

%% The Licensing, Registration and Controlling Code of Conduct of Advocates Proclamation No
75/2000was introduced mainly to recognize exit exam, special advocacy license for institutions and
permission of second class advocacy license for new graduates without any experience.

% Interview with Ato Dessie and Ato Yitayew
* Mizane, Clinical Legal Education in Ethiopia: Challenges and Their Possible Way Out

8! Abdi Jibril, The Need to Harmonize Ethiopian Legal Education and Training Curricula, Ethiopian
Journal of Legal Education, Vol. 4, No, 1 (2011), ( hereinafter Abdi, The Need to Harmonize
Ethiopian Legal Education and Training Curricula, Ethiopian Journal of Legal Education)
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schools has been compromised due to lack of practical skills of instructors.
To fill the practical skill gap of university instructors, law schools are
inviting practitioners such as judges, prosecutors and advocates to teach
practical and skill-oriented courses.” However, employing practitioners to
teach practical and skill oriented courses might have a disadvantage as
judges and practitioners could be remote for theories.

5. Challenges of Law Schools in Handling Clinical and Practice-
Oriented Courses

Since 2006, Ethiopian law schools have introduced a national harmonized
curriculum due to legal education reform program introduced in the country.
The legal education reform and curriculum harmonization agenda was set to
address the identified pre-2006 law school curricula in the country.” The
pre-2006 curriculum was criticized and the harmonized curriculum was
introduced due to the incompatibility of the legal education and legal system
that the law schools had before 2006.** Though Ethiopia is dominantly a
civil law legal system, the concept of its legal education was related more
with the common law legal system.

In addition to legal system and legal education incompatibility, the former
curriculum was also criticized for lack of skill-oriented courses in its course
content.” To address those shortcomings, the new harmonized curriculum
came up with skill-oriented courses such as Legal Research Method, Legal
Writing, Pre-Trial Skills and Trial Advocacy, Appellate Advocacy and
Appellate Moot Court, Judgment Writing, Externship and clinical programs.
In addition to practice-oriented courses, the new curriculum has introduced
clinical program courses which include clinical programs on Child Rights,
Domestic Violence, Family Law, HIV/AIDS, Restorative Justice, and Rights
of Prisoners

62 Bahir Dar University School of Law employs judges and prosecutors as part-timers to cover skill
oriented courses.

% Abdi, The Need to Harmonize Ethiopian Legal Education and Training Curricula, Ethiopian Journal of
Legal Education.

% Ibid
% Tbid
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Though the national harmonized curriculum introduced skill-oriented and
clinical program courses to address the shortcomings of the previous
curriculum, law schools lack experienced staff who could deliver these skill-
oriented courses. As research shows, law schools in Ethiopia lack instructors
who possess practical experiences to deliver skill-oriented courses and these
courses are delivered by instructors even who have never experienced
practical cases.®

The new harmonized curriculum was designed to deliver clinical and
practice-oriented courses by instructors who posses both practical and
theoretical expertise. The curriculum was designed with intent that if an
instructor lacks either of these qualifications, he/she is not appropriate for
the courses.”” It also added that if the law schools lack an experienced
supervisor and teacher to deliver these courses, committed practitioners
outside the law schools shall supervise students at legal clinics.*®

However, clinical and practice-oriented courses are not delivered as
expected in the curriculum. Rather, the courses are even delivered by fresh
graduates who have no practice experience as a judge, an advocate or as a
public prosecutor. In this context, Mizane Abate in his research shows the
magnitude of the problem in delivering clinical courses saying that,

...it may not be possible to find individuals who combine both types of
experience. In Ethiopia, only a small minority of university law teachers
were practicing law (be it as a judge, prosecutor, private practitioner or
legal advocate of government or private institutions). Another problem is
that experienced specialists who could share their practical experiences to
students may not be interested in teaching at law faculty-they are too busy
or teaching is not profitable for them to do it. Even where practitioners are
willing for teaching, the experienced lawyers usually lack experience of
interactive teaching methods®.

% Mizanie, Clinical Legal Education in Ethiopia: Challenges and Their Possible Way Out.

7 Dr. Mizane Abate in his research told us that, the issue was raised in a workshop held at Mekelle and
participants agreed that, in as much as possible, individuals in charge of supervising the clinical
programs have to be instructors who are or used to be in the practice.

% Mizanie, Clinical Legal Education in Ethiopia: Challenges and Their Possible Way Out.
69 .
Ibid.
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It is possible to understand from the above assertion that law schools are not
properly handling practice-oriented course due to lack of practitioners who
could deliver courses and supervise students. Some law schools try to
resolve these problems by employing part-time instructors from the courts.”
However, part-time instructors from the courts should not be considered as a
long lasting solution since they themselves are remote to the updated
theoretical understanding to deliver the courses.

6. Call for Advocates’ License for Ethiopian Law School Instructors

One of the objectives of Ethiopian higher education institutions is to
“prepare knowledgeable, skilled, and attitudinally mature graduates in
numbers with demand-based proportional balance of fields and
disciplines...””" This objective stated in the proclamation will be achieved
only when students are trained with a good curriculum and in accordance
with the curriculum. In addition to the curriculum, the quality of admitted
students and professors employed to teach the students are very essential to
produce graduates who could be domestically as well as internationally
competitive.

The objective of Ethiopian law schools’ curriculum is not different from the
objective of the higher education proclamation. The basic aspiration of the
curriculum is to provide basic legal training to the students. To achieve this
objective the program aspires to:”*

e equip students with basic knowledge of major national legislations
and procedures along with the skills of legal interpretation required to
solve legal problems,

e train professionals who will be able to undertake the technical aspects of
drafting and revising laws,

e enhance the critical thinking abilities of students so that they can
understand and implement laws as judges, practicing lawyers,
prosecutors, public defenders or academicians,

7 For example, Bahir Dar University Law School employs judges and public prosecutors to manage civil
procedure, criminal procedure and other practice oriented courses.

! Higher Education Proclamation No. 650/2009, Federal Negarit Gazetta, 15" Year, No.64, Article 4(1).

72 Bahir Dar University School of Law, National Modularized Curriculum of the LL.B Program in Laws,
June 2013, pp. 4-5.



Bahir Dar University Journal of Law Vol.7, No.1 (December 2016) 80

e train professionals who can deliver legal advice in public and business
laws either by working for particular firms or individuals seeking such
advice;

e educate individuals who will be able to defend and advise clients with
professionalism, understanding and responsibility,

e prepare dedicated professionals who can research and publish, and
hence reinforce Ethiopian legal jurisprudence; and

® produce legal professionals who serve the society with high integrity and
who strive to defend rights and liberties and uphold the fundamentals of
rule of law.

To achieve the objectives of the law schools’ curriculum, courses should be
given by qualified and experienced instructors both in theory and practice.
However, this objective of the curriculum may not be realized as practice-
oriented and clinical courses are taught by non-practitioners and even
sometimes by fresh graduates who have never seen the door of courts. If
instructors are detached from the practice, they may not be effectively
preparing students for the skills they would need in the practice of law.”
Law and medical teaching strongly need skills and attitudes on the part of
the teachers who could be good role models for the student to emulate as he
or she moves into the practice.” If an instructor teaches and practices
copyright law at the same time, he/she will know about the practical aspects
of copyright law and trademark law that he/she had probably never
encountered in a law school. He/she will learn how actual trademark
searches are done and what issues are frequently raised by trademark
examiners who evaluate trademark applications. He/she will also learn how
to search for a design mark and where to look for descriptions of goods and
services that are acceptable to the trademark office. If the instructor only
teaches the theory and has no information on the practice, he/she may not
suggest a solution to the practical problems in the practical world.

To address the problem and achieve the objectives of the curriculum and the
higher education proclamation, law schools need to have staff that could
manage both theoretical and practice-oriented courses. This would be only

3 Harry T. Edwards, The Growing Disjunction Between Legal Education and the Legal Profession, 91
MICH. L. REV. 34 (1992)

™ Norman Redlich, Professional Responsibility of Law Teachers, 29 CLEV. ST. L. REV. 623, 624,
(1980)
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possible by allowing law instructors to get advocacy license and to practice
law. Except for the decisions of the federal Supreme Court cassation
decision, court decisions are unreported. Due to this, there may not be room
either for law research or for practical law teaching within the law schools
without creating an opportunity for the instructors to practice law.”

In fact in other jurisdictions, there is a move towards a mandatory legal
practice requirement for a professor who teaches law in law schools. Even
researchers who have experience both in academics and practicing law
advise that;

Every law professor should at sometime during his or her teaching career be
forced to confront that reality, not only because it will make that professor a
better teacher and a better scholar, but also a better, less cynical, more
humble and appreciative representative of our profession - the one we share
with the lawyers we have all educated and sent out to the world of
practice. 0

However, in Ethiopia university instructors are not allowed to get advocacy
license unless they leave their academic career. If law schools want qualified
instructors that could teach theories and practices of law in an integrated
manner, they should create a forum with the concerned authorities to pave
the way for their instructors to be involved in the practice of law.”” The
involvement of instructors in real legal practice would help them to
familiarize themselves with real life understanding of the impact of the law
on society and contribute their part in the development and refinement of the
laws when needed. According to Article 5(3) of the Federal Courts
Advocates Licensing and Registration Proclamation, “... license may not be
issued to a person who has another permanent job.””

™ G. Krzeczunowicz, ETHIOPIAN LEGAL EDUCATION: Retrospection and Prospects, Journal of
Ethiopian Studies, Vol. 1, No. 1 (January 1963), pp. 68-74. Accessed: 16-02-2018 11:18 UTC via
JSTOR

"0 B. Cohen, Then Dangers of the Ivory Tower: The Obligation of Law Professors to Engage in the
Practice of Law, 50 LOY. L. REV. 623, 631, (2004).

" According to the information tipped from Ato Mihret Alemayehu, Bahir Dar University School of Law
Vice Dean, recently, Law Schools” Consortium has raised the agenda and it established a task force to
facilitate a forum between law schools and the concerned authorities.

" Federal Courts Advocates' Licensing and Registration Proclamation No. 199/2000, Fed. Neg. Gazetta.,
year 61, No. 27.
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Though it is arguable whether academic position is a permanent job or not,
from the very outset, it is not logical to expect qualified judges and
advocates from an instructor who does not know what the practice world
looks like. So long as students join law schools to be practice lawyers,
among others, it would be useful for those teaching law students (law
instructors) to have some familiarity with current legal practice. This
familiarity will only be established if they are allowed to get the license and
practice of it.

Familiarity with the current realities of law practice could inform individual
instructors of pedagogical as well as curricular understandings more broadly.
Moreover, spending time in the world of law practice could help law
instructors identify issues for their research, both legal issues that arise in a
practice setting and issues about the context in which law is practiced. This
move will help to insure quality education in law schools. Instructors’
involvement in the practice world may help bring fresh insights to their
classes and writing. However, their involvement in the practice world does
not mean an excessive involvement in outside activities that tends to reduce
the time that the instructor should give to his or her students, colleagues, and
law school.

Licensing and practical engagement of law instructors may not only assure
quality education in law schools, it will also help to retain the academic staff
in their academic career. If instructors are licensed, they will get additional
income by representing clients and will be more motivated to stay in the
academic career. Working for paying clients may affect the objectivity with
which a law professor approaches teaching and scholarship. However, the
risk could be minimized through appropriate controlling mechanisms by the
law schools themselves.

Moreover, the licensing of law instructors will help and advance legal aid
activities of law schools. An instructor who practices a commitment to
helping the indigent will serve as a more effective enlightened interpreter for
his students. He will have earned the direct experience critical to his role of
conveying the sense of importance in such service. The time spent by the
instructor in performing free legal aid service meets many needs. This
service addresses the cutbacks in legal services appropriations, thereby
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affirming his/her commitment to providing access to the justice system. It
furnishes a model for his students, who will more likely endeavor to emulate
their teacher by displaying their own commitments to the needy in their
future practices.

Ethiopian law schools should aim to create a truly integrated model of legal
education that fully combines theoretical and doctrinal scholarship, clinical
education, and practicing advocates to support the profession. Hiring should
also focus on diversity of perspectives, with no ideological or academic
group having a favored status. Based on that, practical, theory-oriented, and
critical legal scholars, along with their clinician counterparts could flourish
in the school.

Concluding Remarks

In every profession, the experience of the professional plays a pivotal role in
contributing a lot to his/her career. This logic will apply at the same time for
those professionals teaching legal education. If the teacher teaching law has
an experience in theory and practice, he will be able to meet the objectives of
the curriculum without any difficulty.

Understanding the place of practice experience in the legal profession,
researchers are advocating for the introduction of continuous practice
experience for law teachers. The experience of teachers will enhance their
teaching and scholarship and strengthen their connection to the legal
profession. This experience gives an opportunity for teachers to create strong
relationship with other practicing lawyers and enhance their interaction with
students. This interaction with the students will help to integrate theory and
practice better in the classroom and in the minds of their students.

Licensing of law teachers is one mechanism to link the theory with practice.
However, Ethiopian law schools’ instructors lack this opportunity to
integrate the theory with practice as they do not have access to get
advocate’s license. The law that licenses advocates requires law teachers to
resign from their teaching position if they want to get the license.

Lack of access to get the license would affect teaching, researching and
community service mission of law teachers. Unless the teacher knows the
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practice, he/she may not be able to integrate the theory with practice in those
practice-oriented and clinical courses. The teacher's practical experience will
enhance the quality of her/his teaching, thus assisting one's professional
development and growth as a teacher and scholar; law teachers may not also
be able to conduct practitioner research that could suggest significant
solutions to practical problems. Moreover, law teachers may not be able to
deliver pro bono services in the form of representations as they do not have a
license to do that.

The best approach in legal education scholarship is to balance between
theory and practice. To achieve a balanced and engaged scholarship, opening
access for law teachers to get an advocacy license is a timely issue. If we do
that, the legal academy will assume the responsibility to write more useful
and problem-oriented articles. What I am proposing, however, is that we all
should be sensitive to the value of experiences in training future lawyers,
judges and advocates.
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23 Champion, D.J..Probation, parole and community corrections, 4™ edition, Upper Saddle
River, NJ: Prentice Hall, 2002, P. 5,

2* “The parole system’, University of Pennsylvania law review, 1971, vol.120, No 282-377, p.
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» Nxumalo, T.E., Parole supervision: A penological perspective, MA dissertation, Pretoria
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%" The parole system, supra note 24.
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Clear, T.R. & Dammer, H.R, The offender in the community, Second edition. Belmont:
Wadsworth. 2003, p.347

3! Francois Christiaan, The Parole Process from a South African Perspective, masters thesis,
University Of South Africa , November 2008, p. 36 available
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accessed on 10 August 2017)

32 Clear, T.R. & Dammer, H.R, supra note 30
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40 Mandelko, Neal Louis, supra note 20
1 Hy, ey

42 Frederick a. Moran, ( Chairman, New York State Board of Parole), the Origins of Parole,
http://heinonline.org, last accessed on 8 July 20-17), pp. 71-73
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4 Mandelko, Neal Louis, supra note 20, p. 5
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Champion, D.J, Probation, parole and community corrections, 4™ edition, upper Saddle
River, NJ: Prentice Hall, 2002, p. 260
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% Cromwell, P.F. & Del Carmen, R.V, Community-based corrections, 4™ edition, Belmont:
Wadsworth, 1999, P. 2.
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" Champion, D.J, supra note 47
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53 Cromwell, P.F. & Del Carmen, R.V, supra Note 50
3* Champion, D.J, supra note 47

3 Clear, T.R. & Dammer, H.R, supra Note 30

%6 Cromwell, P.F. & Del Carmen, R.V, supra Note 50

37 Stevens, D.J, Community corrections: An applied approach, Upper Saddle River, NJ:
Prentice Hall, 2006, p. 291

8 Thom Brooks, Punishment, Routledge, 2012, pp.51-52
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Advq CoodnkA: Pierre V. Tournier, Systems of Conditional Release ( Parole) in the
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Ethiopian Parole Laws and Their Enforcement in Bahir Dar Prison

Belayneh Admasu™
Alemu Dagnew™*

Abstract

In Ethiopia, a court may, upon the recommendation of a prison, order that an inmate
shall be, after serving two-third of the sentence of the imprisonment and securing
good characteristic, conditionally released from the prison and s/he will serve the
remaining one-third of the imprisonment within the society. Despite common and long
time implementation of the laws, the Inmates of the prison grumble that critical legal
and practical challenges exist there in. With the main objective of scientifically
identifying the challenges, the study employed a qualitative research method to
enquire the concerns and methodologically analyze the tremendous data collected
from informants. In conclusion, it ascertained the existence of the legal gaps and
practical challenges encumbering effective implementation of parole laws in the
prison.
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P9 F FC PPIVTF® W1e-F Phhdda TIR0LA0T  (divided society) NA@:
eme-n' BUIS  ATHYTE 0FARY® POAC/IETE  ARTE 040G U-ALHY®
PaNol D0 LYI° PN g ABLLAIT: NeoP'r9® NHY1E o094 Né-(r
eVl At e 1B U9t O Ao AYHY YT PAVTF®- AICT
U O Thddar 2IRNLANT ST@ TI0F ALLAYY:

Phhddte TUROLANT  LANT AIC  ONLC/ €74 ARYE AL TooChit P7044
Aol D @L9° 1 TA ANA P10 @BI° PILFA TIC hSLAT": AHY
FC hTLOAM PGl dh, APMNBDTF ONT TLIPO a0FIE AFHG PIF@- Y0
£V PLIPNE-NMS Ph1-avFI0ET PCR BHIS 18q7 BavphdA®:

NG/ £7% ARYE AL taoCivH 29014 270k hhaol D ®Q9° 18+ FIC
PPIVF@ A1-T7 9°7 980T PLIPNE-NG h1-00 30T 18E ALL MDD ®LI°
APLTOA@D LTAA? P7LAD: AL N7L4-h?IM £LE PHCS 9°U-¢-77 P1.LN°T9T AT
OT PP TLE PAIC: UL O Rhdda TIRNLOT £ TF@ AT LAVT @
NG/ £7% ARYE AL ©tovlbl FIC A“INIo09°G Aol COTAN:
PN T® 7 PHALR PAEN FRTIP hLLBERT PN NP hYHY @O T
TAt® oMt MAXT H199¢ @L9° Fm88E TEET UAT ST AT -
PO TH/NANT £9104-T/29°0é-0. (Consociational Democracy) A7 U-AT5®-
?o700 L.q°hé-0, (Centripetalism) GF@-3:

! Choudhry Sujit, Bridging Comparative Politics and Comparative Constiutional Law: Constiutional
Design in Divided Soicieties: Integration or Accomodation. Oxford University Press, 20097 p. 4.

2 Aewt (diversity or plural societies) AAVF@ @@9° WY WNVCF@ Al NV AL ooChi

eI NHLPH A%Lih DT CINFLES ®RIC TIAHNE AdF AMPAL APNMDTF hn AIHVI
oA (Assimilation)? “9PY&  (Integration) aG “9FFFA (Accomodation) ST @-:: oFavAni
(Assimilation) ARYTF? Po1LPNA NF ALWYT ARTETFT VT4t AILabMm, POLhtAN 1@ TIPY &
(Integration) 2A00F @L9° -£FF AWWAT® 7T A%IST@7: £I18T@7T OLI® 21713 T “Tald-To-*
INGTF®7 AGhARAYI® A7L7TomAGAY®  (Assimilati on) ARYPT  ooemT ANVF@- PoLAD-7
NLPNA® ATLTIFFN  hPM (Accomodation) Pav3 20t @LI° L4P OOPG AIGSTLD T
h@APLI°::
POVFFN Olé-k8 (Accomodation) NNheA- “7avAnAY® (Assimilation) 1 794 &7 (Integration) NAT
9. P@9°G ARTET N7A NF ALYPT £4.2 (Public) 6+ ANNTF® L10A NA- ¢7L9°7 100 LY
TCT WY APOMFLTF 00T CTF® 10- ThnaT @L9° MateRe vnd CTFo- o PULeRhL-?
PTLAD-T ARSNNT:: PATPRE LoflAR LTNENLP 10 TINT PL-6™T PoIamANAI® (Assimilation)
vy eo1PY e (Integration) Z°A0. NAFPRE U P7180L 10+ NIV ANTPOATO9°: ALISE
NFF@ (AT PULLATID PUIFFA 7°AN. (Accomodation) Y@+ NA®- SVF? Neh1av 30l ahhPA::
PATEHRE WHNP® CFhGdh “Th0LAN 10 ARLAT® PULAMT 148 TGk ARV TGk
Poh.aohnt® Ph1oo ik Pl T AR 02T AL Ohaolbl Z°Ath® FIC PPIS N91FFA
Ot aoqe - ANEAT LA NAD (a0 PbLd M1 FINT 386 AAAD TFIC avd LT
&S AT AR 1

8 ATHDT RINIANT PTG PP U-AI9° POLeNNN P DAATTU- A 4L-d0S LIAKTFPA N Lah-T-7
PAT AMPOLLAVT: PNAM AGRLST AH8LS CATTIANG D PN NI AREA: RIATANT U-AF9°
o097 FCT9° danATe- 97040 (Centripetalism) — AS  eA9°CTR/POANT  @104F
(Consociationalism) Lq°hé-0. 2&¢ PS ov1dmT® NLooant® PTG AGA MN&® 471G A



PLhidn- “Ianenni (Divided Society) A5 Fent-ov 390t 206 AAPES MTNIANT@- h79d-F* A6 I°AhS 113

PHLY TG 9490 PAACRE Lof4AP LIChéNLP LTANAN (h.bofo.l) M-
a1 NI IEET (TPLNT) ATIC 0019°19° 10+ Ph..bo.fo.l h1-00 30T
Po7A0N  LI°né-N.  T°LA7 (Centriptalism) ad+T+0A®::  POI°I°rT/LOANT
9.26- /2 TPné-0, 3247 (Consociational Democracy) PoLLAE @LI° ¢ LavAnk
TICTF  ChCKE 1ot NSLO9C 14 POLPHDT WG WG
a\BDT T LTPN: LI W

UNEI® 86T ATLILeNPI M ONAC/ELFE  TIP AR taoCht A%1hA
hNaDl DT @LI° DFT ATIFFAS AaogPlrt UES TG oo 2T bt gu
PTGl Phibofo.l h1-a0FI 1 PCAS GHT NATRKE PADT PNMC D9+
MHARYE P94 PLINE-N. 784 PAD-I® NA> Bhé-né-A::

PaolonCPm PTGk NEA  Athdda TIRONLANT A% P1o- PPLNT7
POIAAN  LqPNe-0G  POLPIIHOANT 091061/ L Te(.  TEET LA GA:
NPP° Ph.de.fo.l W1-a0 7021 (MNdWCIETE AL taoCh-B ALY 7°Ath P
Dt ACIFFNG  Aov9°lt POParma-? LG LANAAT  Nooanlid NEA
Prhddn TIRNLANT ASETo- L1 nHIAT  PLI°Ne-0/h1ae 7Nt 1T
AN Phbo.Lo.b N1OOFVIPTY Lavl9°0-NF £1aDDOIA::

2. Athddie TIRNLANT T, P10 PLI°NENS h1-ov TP T FEGE S
L4170 025

N9A9° AL P Ale-t DuCE hE?e: hAUAT hugolIs+ olt ARTE OC
PALeH HYY T AAVF@®-: AYHY U-A ARTET UAIS TATWR  hhavl )03
OLI° BT T ARG Ae-E9° hiY 997 ARYET OC N2LH
POt DRET POLILMT FICT avmIS LLEIC BALLA::

WY 977k ARTET @0T 0NC /£7% AL aowlt PR VRTT WILF -
103 NG/ AL FooChl@- 09110 79FF  OA757e hAldT @2 7 Ath
28T BAOMNA:: (0P r9° T7967 ao@ g €7 AldAL 101 hAT1eF9° PAT

NG /£7% ARYF AL ooChl 09010 2°Ath hhool DT ®LI° 19|
MFFNG oo9°ll ATE, T4T AOh @85 AATLS Aooenlh M oG
ATLTILTFAN PHCSH 9°U-47 LIAAN: PHVT ARYTE It (FIL@ o0&
Moog°l U677 aod' i ATE, oo oo “NNDIE hBFAI®E ALIhCI°: F8.¢
PYE @ RI°TIC CVRF WA CYE 10

T97 Aaog 3t n9LPCN W4T 00T a78 +EIP ooqiFY @i 770 th
9T N99L46-EF MNdWC/ €% AL PtavlbH hAaol I DT ®BI° Dp17

L PTE® LR 4T LPCLPA? ALAD TEE RCT £A ovdh PAT: ARTCHI® 1 PCRTH A28
LPLIN@ FLR FI¢T PANAPA hoLA ool P15 @ Tl PT74 ooqhY 10 OR9° 747
P0AM L+TAPA NLAD- AL NI°9°1T PAT::

5 ¢PC 17 1% 5 Looph:kd::
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N7IFFN T¢7 ood'ih SFAN: Ly L9° Z0the NA-9° Ch 7 1047
Pooopit 1o e°Akh A4o1P AbdMemo- (Political Institution) PL49°hé-A.
7247 (the design of the democracy) ¢9%eoaht OW7 Ph? 1044 L79°
PRLONID (TLILLDG 76 AL NTLOAD- WI1-a0F 72T -3

NCh +EIP ALLBELTS TCETE Nov@hduit PP LIPI9° VAT TEET
(TPLA=T) NPTIT Tdht@ SmeAn:: ALY 7CETF 419945 To88%¢ STo:
Pavfavld @ PO TE (A2AMT £91.94-1) L9°n¢-0. (consociational democracy)
WP?E AR @ 77040 9°LA (Centripetalism) ‘1a-::7

PIOLNELT CLIPNEN. TEF Athddtr TTVNLNOT 10, hAooP?

NaMHEF D 09°04-N AICT NFALI® ONSF7PS NMa%éh NG AL PPADS
Nhd+ PoL3@b@ PNHYT Ld°hé-0, NC%T (Western Majoritarian Democracy)
1w PIROLN@-L PR LTIPNe-0. A2CAT ChHA A@0STF NANA, L2900
P9°Cen, OGS T (Majority or Plurality Electoral system) ¢2%.00lav0 G 7"AthP
O-ALLT  NhAm,  £9°0 P00 N NCOHT 1o PR TLLOTC TPLA
ao(AT® & J PN

PILY 22CoT  oowlid: ZAEh® @-A%PF ONHYT A @A oodmT OL9°
TANG 1@ QD PLICRLN. FER  (TPLA) TGPPGS ooqild. ARk
NOUhNLOAN @-0T  PA- ARIET  ONC/RIE) STVt AR Phoowid: ABPT
PPI°G GNP AL aowld £LL1 ARYT AAVT® A1t (TTVNLANT) Ya-::8

PRY 7 LPnéN. CHT N@-LLC 7°Nth Ag Pheohid 1@ TCHPT
ZANPFFOT AVHO 07190 2@8LEN:: PORYET  LO8  eTim- T Ch
a0t LGPSA OO LT A4 PPOL PS LPTAA: P70 @224
P70k Adeol DDt @LC 1R A AR ALODTATC: OHNYA® TCE AMA
g°Cm, &0 PHOBN ATE NCHET A%10h @L9° AavIANT AL TPAPNI::

&Y PHY7  S9%he0. CYT WR8NG LOFAD @@9° R A N
PeMSOTD (VAT oot YANT AL Ptaow/lt ®LI® ¢HIMAMA Naolf'r
1% PanBavi P FPPILLT N9PCn NG4S GARTRS TPPTF@-d
PO9.0L-9°LG  POLLOAMNP @i POUAVT U APARYTE ATT AN AL

& hngeo vt L.9°n¢-0s (Consociational democracy) he10aN L.9°né-0, 9°LA (Centriptalism)
NFan1L9° ARIFT @7 A%T0ooCo™ NMP° ANT 4 CU'rT AL Multiculturalism A§ Territorial
Pluralism PaoANA-T-9° 2780714 R T80T o1 ML oo F L4CAN-:: PoLhFA®-7 Yemlektu John
McGarry et al, Integration or Accommodation? The enduring debate in conflict regulation in
Constiutional Design in Divided Socities, oxford university presss, 2009, p. 51-67.

T WL h*7U- 1% 51-67

8 &TC 17 1% 14-18 govAhLA::

® Wi hoqu- 1% 18
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Pao@- Mt HCA PAT® ooy 100 vAtEFo- MC MU TCE o9
TCEPT WANSTFF AAT0N Noomeb9® Aaogh$5 AhP-AT9°: PTLA oo 141
o gu PPN RIS L0 Tt POLovNCETS @BI° hlAem,
PO N8L 188 NATLALL Y@ (aolPRI° PIPHLN@-£F L.TChé-.
Chaow 0T oot WA ARYTET 09771 (identity cleavage) ASWP? NTEIG
AT (Crosscutting cleavage) AR PhoowlkS NLT°ne-0.LP AN aoh+G1L:
POUTA SF@ NTLA ANFAGNN AL T

2V PNHY 7 LdPé-0. 22C%T Athddan TIRNLANT Po980L0T °02 2T ATHY
UAF ool RAALLT QYLD “IRNLANT @o-0T AATILS4 (NATISTT) 1+ OV
TANLANTF @-AT LA® ARYT 09771k AL (identity based cleavage) #A75.
PTPI°G GATl AL NF Phavlbl ALLAIC: (Fh4AA “IhNLAN @-OT P27
ASAPT (7Ath @-L&C oL AN P oom0t AT0N MO o @g9°
PAZ°: (FN4LA TIhNLAN @0T NH L POLh A 701G HAAZIR ASAYTt
A BINIA%: AGART AN POITIE HNGTO- (M9 maN: e HE
']a)-::

ASALT (9°Cam AANT COLGH0T AN 0MI° 11T Nool'r ¢NHY 7 LTnd-(.
2CYF PO LC 7 Ath 106 Phhdda TTUNLON AAVTFD AT GATT ALUPT
DTG WAool D017 efIhtA 0N haHHE e ATRHCE 9PU-E7
PI°0LN@-£F CNYT  LPnd-0. 2C%F A Thddn TIRNLOOT  hAdavl 2 )7ET
®LI° Vg7 n1000 PHAN 4.5 PAD-9°::

LYY °n2e+  I°04L-0@-£7 COY7 LT°né-0, 2°CoT  AThddd TIh0LANT
ANTF@® AT A, ARLAT®  ANAD  Bhé-héhi: RILY AT BUTT
AFGLAING LOmP i

Ph1oo T TLER hTVe™T OThébe TIRLNOF AT @ AléT

FoU-C1 CI0CNRLT PNYT Ld°né-N. Athddd TIRNLANT PU1eWeS a5
P LAT700-9° Athédaa TTNLANTF A0, AT PoLAT hre PLI°nd-N,
TEE V7 AT @97 NG /£F% AL PHavlhl hhaol D)t @RI 19T AT
NICT F4T ACIFFAG Aol U9 291009197 N, PP €ihlan 0T
786 PATO::

F947 AoPLG nTLPCN Ch1-o0 T TEET IAR ARTE PAT@S 1994
(Tm884e) V1o PL0T U-AT GT@:: Poofanl @ MWL ALTCT PoLb14b100
eIt (WAMT £91.94-T) LT°né-0., (consociationalism) AWP7: U-AT5F®- L79°

" Hy, hety- 1% 18
" "L hetu- 1% 19
2 Wy, hequ- 1% 17
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P04 L.q°né-(. (centripetalism)'® 4@-: PHY TLE AovIR CGAL PEPRTH
-::

PUNEIS TLET  ONRC/EIE AL Claowld Dt PAS  ARTIP aoqtch,
ANM@: 9710 10 hOLA ool VAN AL Phaow/lok 1o NG £ ARYTTT
AO-PS OATH aoqitdn hoohmt OHIC AaoLEMT OB ARYT A4t avq°hC
MLI° AN AdPS hdoonmt ALT1E aolP'rd POI°E-A- 14

ALTCTS PEPITH P9°040RET NHY7 LT°0l-0, AThéLa 2IhNLANTF A0,
aNao P17 (LN97a0-9°  PPLOTD A% PLIPNe-N. TEET GA9° CHALR
STm:: hAL AIFINA@- ALTCH POt (NAMT 9194-T) Lud®né-07
(consociationalism) (epf14: P99.e4CN A7 OMPCPTH CLLNDT  A%14-F
LAIPAN::

VCEHH ONhvd ARTCTH PHLN@ PLI°Ne-O, TN TI¢7 PILLIG SN0
PNdC 29 PULe000 i AN Ghéhé-d: PThddaa TIRNLONT  PAT @
a9 PUIAAN LI°néN. T°LA (centripetalism) NF ALY SaMhA::

UAEI® NMI° Phdded PLIPNEN. TL£E AISSLTo PPINT 9°n2 e+t ONLC/
®7%  9VIES ARYE AL taoCh-B A% AT hAaol DDt 0@9° 1t
P94 0@ PG ALPFF POLLATTITT ®LI® PTlohANT CYT 10? OLN
PNLC ALPT? 996 01°7A10S N3 QAeenmT? N°LA@- AL holil C+ALe I9°T
"% ARTCT PNUC AL TE tanMAPE @hAS POLLNLDT ACHT (MNdC
/&% AL eGP AN POLTA P7Ath hAgvl) ot @R9° VRt avdin
LOTAA: NA° LI°GA™S:: PERTH ONrA PLIPALN. 1€ PNC/ETE NLPT?
ANLALIFS TS TP T 0Fhdda “TRNLNNT o-0T A% Lo T+
MNC /27 AL Ctaowlt VH 17 aodtl $AG 188 CLCIAT:

2.1. CALTCT PO HNAMT 091941/ LT®né-0. 724 (Consociationalism)

L2V PLIhL-N.  FLE AAL ATLTMeN@  0ALT G POLeIPID 10
PO IH/OAMNT 091060 LdPNé-(. aowlF P hPIN P0G/ 1R LT
AN 22 AT 91941 (Executive Power-sharing) U-15 ov10m,@- 1@-::

At AAMT? P94 L9°né-0, (Consociationalism) 497, ool PTG
(primary attributes) -thz-@ ooALPF  (secondary attributes) Af-t'8: goY,

B gPC 1 aG 47 LovAhhAc

“ HyL hey- €TC 1 1% 261 €TC 4 1% 53-59 LovAhilA::
B gPC 17 1% 257 LovAh:lA:

6 Wy, hoqu-

W heqy-

'8 Lijphart Arend Constiutional Design for Divided Societies, Journal of Democracy Volume 15, Number
2 April 2004 p.97
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avNm, P (primary attributes) &AT@ vAt ST@:: PovEovlf@- TALR
PG/ €7 LT LPL 2ANT av ot NHAL CANAIYY. AANT 9.9
(executive power-sharing) O.WP7: U-AFF® NhC/LIE H&CT NOONT ST
&0 POINHBLC 1991 (regional autonomy) Y@-'%:: -khi-g avAPPE (secondary
attributes) A PoLLAPLTNTFD: PNC/ £7% 0-£FT MHALI® hGULT TG
AT FOT N9Lo0AhT 188 AL LIKT NEIK PaviiCc ool (veto power) AG
FaoMaPy @-ndS (proportional representation) 975 §Fm-20::

ALTCF hANG hooAnFT @ 891G +Fht g av1AnmPT NFen?lé PUNT 9°hC
WA+ oo§C  (Bicameralism) &G €47 2C%T AHY'v1F7  (Legal Pluralism)
TaTTE 014 A h&CT PPCANT':

ALTCH Mh2e AU4 PHhddA “TRNLON CAVTFD A1éT MT1-a030T 904
OLI* PUPCA OPT 97 ALY HCHC 471+ ANLT LIVFPA: PoLAT®?
PCT N2 ooAh hovA:AZ:: gU9° hoo 3t $CA- ADD 9°Com 27CoT
18T GavAhdA::

arE® Ph h@-@ IPNCNT POLaolm0T? PIPCom, CHT BovAndAZ:
ANAE PO9.00lmN T DAL ATLAINO® NHaoMNF @OAG P9°Con 2CYT ooy
ANE::

VNS @ ALTCT DAMT £9994T LIni-0. 899, oo, PA®- PNC/ETE
N-SF NTAth @OT AdFETET P PGSO PhANLATL AAMTE oo )it
102 PANLATLD. AANT o)l aod Aoope U-AF9° PNNC/RTE (EGT
ProhnNt Og9° PG PS PNNC/LIE -&5T etohn0t oL o8 Pt
PG/ £7E LT CTOhANT PS APPC STAN: ALIEIS AIC 1IN, 10t
PULADT h9VeF ooHCT PTLTA AT PANATLED AAMTT P0G/
&GF 9L  ANhIPY &40 ARG avi Aaopi PG PG MLI° OO TI°C
PNAC/EIE ETT  @AAS ooEG AT ARTE Phhddd TIRNLANT 0, Ya-?
POLAMF AAAPIS::

POEED 2CYF-o0 T Rovdn A ARTCH NTEHLTFE ®L9° héA
TENLTIR  CUTayIVE BAP  TCAVIFR 2CUF-a0 30 P Thd b
TUNLNOT AAVTF@: ANdAL 10-: A Ghéhéd:: 9°nret: £99° T CAYII P
2CHT-avFNE 20NTE A%16 T hddeF h%1660T PhanFF oo o

Wy, hequ 1% 25 AIRU9C RTC 1 1% 18-19
2 ¢pC 1 1% 1819

2 HYy, hequ- 1% 18-19

2 1y, hegu- 1% 99-106

3 Uy, hegu- 1% 100

24 1Yy, heu- 1% 103

2 HYy, hequ- 1% 101
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TCAVIFR 2Cl-a0 30T NTENL TP 2CHTH-a0 M0t AHC oo Caol-+7
ALY PH2LMNVE (LPF9°  ALTCH SV NM9° AAAN TIC AIBALYS CHALR
DT TV AILTLFA £G516A: hHVI® O-0T A8 T4 NECaT
1-aoFMNT RILALINIO hT AGGRE ANLITLEF hAAT?  POLLASNH -
N9°Th- AA MPAL “LLOTC ADI° 101 PILADT ATLATIEER TIPLN ATLILFA
LIAANS::

heTEm PCON-NC havd-dTr BavAnFA?:: P1héda “TUNLOOT AT
net ARTCT PTLovnler  CON-NduC NPTH A7L TEHLTFIE ACHT-
a0t ONhHE ooonlF ATLAATFS ATOHLTE AAMEI® AM9° +70G ¢3T
~0M7  (Ceremonial powers) -NF AVP7? L1A: &U7 PULANE  °nieqt
TENLTE NPTF  htovim LI°a60L0 +P0LYT  (democratic legitimacy)
AAZLENTINTS AT AANT hhOma N1Lt ~C%E ®fL héAN TEHLTFP
2CO -0 301 (Semi-presidentialism)  POIHFNA  @LI°  PovdP(  hLD
NAZLeanTA -8

AN e7AEh 22CYET Nhevaht AT G Chhddaae TTUNLANT QA0
WIC PULovnl@ AILCHIE: USTE 4ufl-AP P 0N 2CYT NoolCOT @290
2ANYT LT NT1@-Le  (Decentralization) 1@m-2%: ¢o90NLAN B AD4-49P
ANG4C NATE  AhON, CFo0T hPr AT00L00  AhONLP  CANHSRC 1A
AGONMNT £.24-AP C7°NEN 22CHT NMY° tavld-fr WILPT PNLSA:

NAMPAL PL.LL0 A2COE 2AMTT OLFT NLH POLLS AOA hAAE NTFA
oMy ooMSFa (PH4 N4FS PUNN £TC? LovahdA) FHi (LT LovlMA::
PAOA hANE oom? 0 QUT PTLANE Guat et 100 hrRFe-
TUNLAN.  A2E ALY @LI°  HavdAL PaolPF OLAT NATLANICC (P
UATE@ FAAP AN AAANT DA N4oLe-A a0t AL ALACS POLTAT7
1005 aodin AATLLOTA 1@-3'::

NEOHE @ TTUNLAN NATE aoANI°L4-P ANN. P985 hiPy 607 PoINHEBLC
T M AL oo NARLT  apdhe FILEET ATRTLFAS AL
LooA A2 AHLVI® NV7LT ALAKPIS NBHCAZE Poo 390t Ahrd P77
ACSI AUNI®  FUCTOET aodmt: Ph@oOIST 08T T  TIPVCTNATG
AFNMC PATFOT FATE P99a0ANS I°79° W17 oo 3 INES hLoIS T oo P

2% W heu- 1% 101

¥ @PC A7 RovAlEIR 104
B Wy heju- 1% 104

2 N heu- 1% 104

%0 Hy, hegu- 1% 105

3 N hegu- 1% 105

%2 N1 heu- 1% 105
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ANVF@: POLA@T ooCV POLTH MLWPT9° oo 3T NhLISTT 1482 1N FE
PLCIPA: LAAZ:

AT @ haNd999.mG hD Ad6R.O 9°ACNhT @6h, LADT AMNTT av )it
LaoAh3 A% eFhdda TTNLOANT AACTFO A6 NANL900-S hTD hd-6R,0-
NCNT NF ABPT NANT HCEI® 04 £A O-AAS avF¢F TP WrLo1N
ALTCT T Bhé-né-A: Moot 0e-PTF NANA 0N/ 07 ANINevhAhe 7S
NeCE 9 AT (4 LA ONASG “9L21T ANdAL Y0

2.2. 779491 % 9heon, 7£% (Centriptalism)

LV PLIPNéN. PLA/ILT/ PoLeThLm NPINANE A7E AL N919°AF @Pe9°
N996hARTT+ AL 1035 ool AAML®- NHhédn CIhNLANT LA@- NNC /%7
ARYE AL Phaowld VBF POLLS® ALTCT AILTLAD- AULPTF AN
099241 ABWPT CALPT 916 aod'iNG 7 CEPT T hMduCHdC AET8 AL AT
ML TIONAP hE78 ov4et ®RI° TIGhAR LIS AL AISLThG T8l
N°%.A0- AL Y-

CeetH AL T CT PPLND-7 2909799 H/COAN T a0, 941/ 2 TP é-(\,
(consociational arrangment) AY.917 MTTFFA MNhC/%T% AR AL P1oow (it
Pt oo LFAN: POLADT ST ATLPCPTH ZWPY 14T hoo gt
AT LONNFA: 70k L PLIPHLN. TG PICm C%E ALY
Poloan17 NG/ £7% k&7 TG @A AL NF AT8LtHe POLLLCT
NooP 138 (9°Cmg® 0P+ TCELT  NhC-HhC TPIG GATT AL A%,
P24 AT (TG @A) AL A78eThe LLCIA: LU N4+ NdhC-+hC
PPI°G LA NPHPC  Othddade CURNLAOT  @OT  LA@T AR PNAM
PLALPA: (LN4-9° L T+ Pavi-i PLA 10

VCPTH  fPLNm  CHAANTE  (0L£PD4  hETS  Popddl)  LdChdN. 1L
(centripetalism) P9°Cem, OC%G+? Noom+b9® 7°CLLF hiduC-ThC TP G+
LAP ®L D¢ PP TIPS @APTT ATSoom ov14.4-F  (incentive) @i
Moo 19° TCHEET L “I6hAP AL7S% N299°ANF AL, Phov 1@ LV7F “Iahq|
POLFAD NAHNHE PNhC ALPT 10 A8 PCRTH 104 PARTCT 184
NG ALPET NhCHDC NooP T AHNTE hooP? LAY KXWET AILUP'TH
PONLF TN gU PO R e T C10hAP @L9° AHNE  Ak9® PoULeH:
TCELTS ALPT hnd-d W'+ TCEPT g $anC 1T TFPAY: NduC-1hC
hEI8OTF 9L PavonlT ALA  NATLLO4S  AHNAETE Povanl T ALA

3 Hy, hegu- 1% 105

3 Uy, hegu- 1% 105-106

%5 @PC 4 1% 53 LovAh:lA::
® ¢PC 17 9% 21 LovAnL A
57 Ny heu- 1% 21-22
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NNLemN: NYLt hnéé hETE Po1.L4-9°5 7°CHELTF AHNTE2TT 215Tm7
AP0 henPI O ALLCHTM LTAN::

NaolPr9° Y8t ANd-é hRI® POLLLI°8 TCLLTIG ALP YT hfPA ARYTET
Al ONduC /272 AR Ptoowld Dt TAPTS 244 ATSMI°C LLCIN:
NAPI9° ATLIPCRTH 102 PLIPné-N. 724 ANNTSE ALPT alGéd CoLPH0TS
ANG-dl RHE ANLPT ANLALTTS 15T 0F POLeAM  ooPT AANTFE ANAC
ghéné-i: ALY L79° U oo¥ilf  ALCr PCPTH PULONLD PIPC
P2CYET 1o

PICm CUE hbllR DMNdWCIRTR GNP €94 TP LA PULLLI8
TCEPTIS ALPTT PULOAT PLeNLI S aoPF AANT:: P9°Cm, ACok
ané-é TCEPTIG ALPTE P7LEhNND neNTF@ NhC/ 3% (-7 NF ALYP7
NANT NAC/ETE 02790 LK D170 AILOLTAS AILOLINTD BT \PLR
10 M hC/ETE NLGTO @B WP T1RNLN0TF L9°K A%ITTT L99° hhd-é
TANPFF®S AESPFFO7 A18.9°C%S AT8.L0HN ©1850:: (oo 19° AEL
PCRTH 109 18k 7°CEPTS ALP'rT hidd adTTG hEISPT ®L710hAP/
0.6 AEIEPT AWrhoom L144TPA: DAV ONMC/ £ AL PoLoow ik
DT 0T E L8 Leran-::

Al P9RCa, CHPT LT M LANA N PEPTH eHhddd TIhNLANT
ArS.MPao-NT PTLLUVINND: ho1l-F LI°R CI°Cm 2C9 T (Alternative vote)
PULAND-T 10-%%: BU PICam, CUT ARTCT Phhddte TUMNLONT NS Ta-
LA AAe:  helN@  PhooMF @S P9°Cm s~C9 T (proportional
representation) NaET AP ‘1@

hoege LIPR PI°Cn, 2CYT ORYT $9°Com, #2C% T (Majority or Plurality
electoral system) @-0T ¢99.008AN 10 ¢NHYF ¢9°Con 2C% T (Majority or
Plurality electoral system) opAf@ hT®4%4PT @NT aflAn, LI°K  £Ti0-
aliséd POt 2CoT 1m0

W7 LR PICm, 2CoT (Alternative vote) N-NHY7F ¢9°Cem, A°Co T @0
P00 (LPTI° APF £A GHT hAdm:: (A1 &I9°K P9°Cm, rCY
(Alternative vote) T®ML8{LM ANG4 CULU 1D ANAm, LK NATT ALY T h7971i
NAL  £9°%  (50%+1) W77 o' QMY 9°Cm CYT ool T AR

% WL hoqu- 1% 21

% Reynolds Andew et al, Electoral System Design: The New International IDEA Handbook , Stockholm,
2005, p.35

40 My hetu- 1% 35

WL hTU- 1R AT WOV KPR PPCm 2CAT NAET WAt HC P9°C 2CUT DG POLamanA
S PULALT® (Uat HC P9°Cm CYT 9°Cma aTfhoo: (At HC Polh%e ool 1@
NA%1e-B LI°K PI°Cm, 2CYT 17 °CamT UnT HC e ALNLAT avle™T (LI oohem,
LT AL RILCLLET @ T@LLLPTET WILaCM LLLIAN::



PLhidn- “Ianenni (Divided Society) A5 Fent-ov 390t 206 AAPES MTNIANT@- h79d-F* A6 I°AhS 121

POLLAITT  AH®8B&E NF ARPTT P9looCavl N9PCe oohien,  @Lbk AL
+mLBLPET RTC Naoamt AL I°Cm FATHT@ NLLE fooanda-:: hiOama-
LK ONT NT7970 NAL LI°K NATLE LLE Phavlim A AlG4 SIPSA: h7971
NAL &9°% 71T TmLS4 han AIntsE £9°0 LTI 1854 LM1LS Pavl-T
UATE LB °CoFo he: PA ATTF  BLaoCATFPA: NNV 181 L9k
AP4Lonl h770 (AL £9°R £T1Tm D884 hiGé LPSA:

AL PCPTH hMAR ho1é- &I°K PI°Cm, r°CoT (Alternative vote) hhaeF
PI°Con, GLYPT Phdd TIRNLOANT +avs-Fr/ P4AA PTLLLCID 7 CHLEOTFIS
ALP'TT P°Cm hETST OIS 7TANLFTO7 NG/t HAN S oL ¢
PP QAR PTLIGT@ NAPY 10-%%: N9PCam. NCYE tavd-ghn/ TS84
N9 NAL &9PA TITTE NATLIDS hhd-é hES 99l-o08. LR P17
ALA? NATLLMND- ¢ TPI°G AT 18RT AL AIS.L+hC LLCIPA: NHY
goCam, 2CoT ATTNIS/EIR AT D NduC/2TE @6bs LA CIhNLANT &9°R
i 2MPA: LY L7 AAhY PILTFAD  TCLEETFS PG AL
POLL-I°8 T hETS NTOBSEO/NTavdas NhC/LIE O, £ “IRNLONTT
TPI°G AP 090300CE hPt NF -

LY aoAhe P9°Cm 2Co%E 7°CLETIS ALPTT OL 210hAG KFFL hE74
Noo74F hnd-éd h€18% CoLLLI°4 TCLPTFIT ANLPTT £EITIN: PhAI GA::
ané-d ZCEPTS ALPT ARNEE TANDPTT ATSPONG AT8.04-9°8 NTIaoF Tt
NG/ €% AL Phaowid DG A18.e30 BLSAY:

NTALI® NSLELE PAMF TE&HLHET PoLavlPNF av31e ool AThéd-
TRNLOAOT ANLAL ATEPY LIARA: NSLELE MM1-av 3Nt aowlt THHLHk
2970 AL £9°R TITTE NF ARWPIE 25% POLPF PhANT LIRS
SMOPNFAY:: By L7391 TENLHE Povavld T 6LA7 ATINGT LI°K WIEAU-:
N WoLeTINT Petr NG/ 7% 0-EFF POLPINT hANTT NF ARPT AdeT9°
LR AIRAMT I TPIG @Al PULLLICE TN/ hERS LH aodliq
LECNFA: PCPTH hRTT P9LAM® N9°Cm, 22C%E A 1S AdHNT T
AL i

AUSP DBI° bu8.LAP P31/ 2Co% 1T NTLaopnt PCRTH AUSPE 2C -
Nt PThdd TINLANT AT B10A N> ALhENCT®  PL.L.4-A
PCHT-av PN ANF GBS AAHNYT  TPIPF W0 Nev@-0L  Phhéd.a
TRNLOOT QUT 2CUl-a0 TN WI8Lhhav. PO T AP CLL4LN /PCYI-

2 ¢PC 1 LovAk 1% 21

Wy, heqo- 1% 21-26

“RPC 4 1R 54 hI8BU9° $1999 (PAM-CT NATLE) PGLELS 4uLl-AP LTAAN M1av 70T NEA
133 4G 1347 LavAh:ikin::.

“ H1 hou-
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a0 2ANTT h910hA OLAAA Aao@N& 0LA PILNT NaoP'19° LV77
C%T-av 3 /2 BLV4N::

3. Ph.bo.fo.l W1-a®FIF FLE

Ph.lo.fo.l WT-00 32 PG WEDS 9097 (NAC/2TE ARYT AL Ptaow /ot
hhaol D @BI° 19T Aao§ T aolP'r WPNE-ACI™: th1-a0 50k O+bLONTS
POLPNT LHG U3 9°F A2k NhC-FhC 199 20 L£118 fIN¢ -&¢T
TONAPR oo TY N1983 4.9° ANHA.@ hom- (LA aolP'r h1-a039/7F: WL
PYE NG/ €7k 71l AL +aoChH AZLYA DT A1 aoqF oo )18 Aao@®OS
N+ “INLE @20

hV?° 0AL h1-a070k hao N P+ E9°C ATHC ATHC P7L0h ATPAE NV
188 AL Pth¢. aPSTm ad ALAAI: Ch1-00 70k 9°A0 PEov@: NNchC/
&% LT TPI°G LATT 1@ NAA 1977 ARWPII: BV Ph1-0070k
007 £7.90 NN hLOONLD ATPER 39 E9°C oo LM hrPR 87 WIPAR
477 RWIPXR 487 ArPAR 61 ATLUI° NIV AL T TCAD N6.L4-0AG NAA
a0 NI DAAD- CAPAMNT RGN PULLD-5% T AFPAT: 507 51F 52F 55F 06*
97% 98f 99 /h1-oo ¥k CaAFPEEL  CUhNLAN  Phhdda CUhNLAN  PINLS
oPr7E NAFeRe PINLoS PAD- V9t NdWC/eTE SHT Nla-: A78.0-9°
aAn@-: W7 ao7d i PF1A ooP'T avav ARG oo TTHN BFAA::

OAHVI® h1-ao 30t 7°Ath® 4880 haHE oo6thdw AAMA: SN ANA-
PONLD NNC/ETE ARYTE AL ChoowlA V9 10 OHY L1& “TooAnd/
ARTFT T1T4qF TN, (Assimilation) A74.0-9° “1PY€  (Integration) JA.0,
NC/Ere AL Ctoowlid Dt Aao@ -t A1 W1 7700, LoteNnam-s
AT8%.LM9° PUlavAONN @LI° IPYE AN 0MCE TCES MANTI° NateR e
0 NLLAVTT 1717 ATIT 4T L (héd- HLCT CHANNS AUT LVTFT 10T
e4h11/10-C (taboo) PG NaoP'19° th1-av 717k (NdwC/ Phovlbl ARY T
MFLeL@-: CTVIFFN 7M. (Accomodation) NF ATLPT LPCAA::

3.1. Pm1-ov ¥k PTIFFA  TANS OheEE

Plo.bo.fo.l WI-o0 T T ool (MduCE ANhiONE WHA 77 AL P47
10 A@S TIMIME@I PG NLOOTFE WHOT TPIG @At AL
0 POISHT LIIRIC PLNT AL NE0 ao@NT oot @ hT1-o0F N0k
PPao(hi POLWLNTT POLACONTT ONACE NdlZOOTFE WHOT 4PLG GATT
AL 1@

4 2CTy MAMT AOCE NLCHNC NINGF LCEPTF @0T ho.Ut (917242 N 19 ha-F
LCEFT PACTE HN 19 - LCETT a1 (PACT HA 19 hd- £CET) PG PTOTE N6
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Ph1-av 3k OMNduC/RTR 1Vt AL Phoowlid hhael Dt @RI 1Rt
T RO 40T ALA 04N oo@®O7 ool PAL Pdov 1@ Ph1aoFINES
LI LR PCRGS GSHT ?7L400 hHU- hlldhCE NdwlO0TS  HHOF
Pe-07 A& Né-0 oo@Oy oo 1

NaoP'r9° (aoEavldf NduC NdWLONTFSET AHOT  A9AP 22207 aan
LIIANY . QN1-a0 3Nk oI POLEICLM AF ChAL MHOT NAe ALY
A% PATPAL NCNNLANTS HHOTF... QA 1@ AhAR AAMT? P0G
NlOOTS RWHOTF A28 -7 W78 A%AR DANT: PAmPAL Chleae MHOT
aLISIG WTPXLP 1LI°CI° ATBAPY oo TN BFAA:: Ph1-00 37 ao (L f
CHINANT GLET-TIC CLANST 09°9°rE ANAT DAGNT NL9°C ALP? NdhC
NhLANTS HHOTF  NF GTFo-:

CaTPREe AEPTI PT AGENT NG NdlANTS HHOT ST Coo Lo
GLEF-TIC P DAL PHINAT ANT PFALR ATPAT PULENLIM T BT -

UATE Ch1-007 024 o010, NdWC-ThC Pufl-in  #CAT-av 1IN Ok oo
10 LY POLeNT® AR 47 CTHLNGT AOA AAAT 0P NG AL
¢-hovlbl: o PSTF@- 1@ (CTT 014k hh9T2e 2991270 ¢NhC/ £7% &FF
A7291.5¢ 010 T9° Ph.bo.fo.l WT-a0 TN ALTGTS NdWC/ £7% 027 hAA
hLCTl hALLEIC: TIC U7 N1L4-UANI° 1 Neh1-00370E LR U-A9° NG/
£ 27 €407 AN avao(lt OULLLITT NaolP' AH8.U-9° PLHNC “ThAd
ONOT ATLED oD CT 17T 1L 0T NdwC-FhC 4.24-0 ACHT €710
TLCT A®AL STAA:

POEE AR Ph1-a0 71k aolnem S (INduC/ €78 aow/lt £LLT VT avqlF
ALCrl PONLD P07 ALA NN “INTEBLC A @LI° +PTA HLCT AONE
PILTFAD PooTIMA ooV T3 T1L1M -8

nMg 10kt PIE Ch1-o0 N0k oowl P ONC/ETE AL FeoCh-H 9944
PGt eF VRECLEPT N Tan1é h1-av PNk PEkav@-  CYT-av ) 2T
7 CATLIFR 1029 p9eCen, APCHEI NIAKR Nh1-av3nE  Phavdht (P
WAVt P9°Com,  A2C%t hBYPT  PhafAem, 9% P9°Con,  A2CUT APy
L7 AN

Y Phbo.Lo.l N1OTINTT BIPO 8 LavA LA Ch1a0 T oML WIPR 8T WIPR 39 AG AR
47 FINTAD- PUILFE ST

48 Ph..bu.Lo.l h1a0FINT MIPH 39 LovAh:lA::
“ Ph..ba.fo.l NIOTINT WIPO 457 69-77 LovANLA::
%0 HY, hoqu- Ao 54(2)
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MME AILTINAD h1-003 0k DAUSE 22CoT BAP LL.4AR 7 Ath s°CoT
aCAOAS:: Pav Nt AANII® 14.Lol-AG NAAA a0 70T aohhd hhd-90 A::
CA2AMNT NREA P, 9o T39° LavphdA5%:

-0k U-AF PNCOAT ATSAT NLLTIT9° U-AEI® Alrd 22AM% PAT@-9°::
Nch1-0070k aow /it P3FE@ °nCn+ e+oheT 9°hCh Tt 1o~ gy 9°aCnT
CHPPLO NhHA NETIH NANAE, ¢9°Comn 2C%T hooldme +ohe-T A7
PINCNAE  22AMY Adofl-t oo 3NE NHAMYF  A2AMST AR h? DoV
103 ANLATLD POLOMDG POLPLLMI® hH.U- 9°COT Y@+

UATE@ 9°RCHT 42417 °C0T ALVP7 PNCE NduiONE AHAO +ohe-T
PPl PACHT 105 4,840 LLE NPT Ndofololi? 9°ACNT @-0T
PG Nl HHOTF Poo@hd ool 1@ A7L h1-o03 0k AL1875
NhC Nl N RWHN A287E Fohe P50 A7 Tenld AL 991087
PehHAN T LAD NG NduldONE hHA ATE HenoTé +ohg LGLPA::5C

ch1-ao7ivE PG NdulONE WHOT ooy @-nAG LY oo A7290.077
PavArt A8 PL.LololiT I°NCHE A h? oM QAMT  htoheT
IPNCNT IC ATASLD NANTLLT NduC NdWlOAOTS HOT NHY oot AY £
Poome9® oo T @M1t amP e 10 NG NdWLANTS  HOT
N4.L&T17 I°ACNT @AAG NTETO9° Al h? IO N AAM7 (AANT
Ut NduC NdulOOTS WHOT PL.L4-A oo 70 N7L.00M®7 7N AL
TART 7104 094 SN0 HSLC ooCVT Ao NG NAI°  Choo Ty @-nAS
CTI ook @mMF01 ATSLPT hLCl S A

3.2. PAMTCRE M1-avTINT Hhdd CUh0LONT AhHAFo- 210 htanT
hT1e-B FLET AHIC

NG+ Noo€ool @ ATA  hel0T  PThddd  “IRNLNTF  CAOT@ A1l
ASETO WATLND: Ph1-00 0T 186 AIC PATPRS 18 NL4SD @L9°
NMPAAD- U-AEF 2L6ET ALPNAI® @RI nifr AP ‘1@

PheRe Moot PEPTH  AThéda 2T0L00TF A0S TS AAMNSGT
COLIVED-: A CPLON@7 CHUIPINTT LI°0e-0. 76 (centripetalism) mPAA
TRIN @LI° ANTPNAIC:: POINAN LIPné-0. 7£4 (centripetalism) ATh4.d.0-
UNLNOT COLLHD: oo il Ch%1d-B £I°R PI°Cm /C%T  (Alternative

5U Ny, he9v- A6 1750-52794-100 LooAnzhA::
2 W1 hou- AFbd 517 527 557 967977 987 99
% N1 ho9u- Wi 55

5 He, ho9U- W0 56 AG 72

% N holu- aro 61

% N holu- aro 61
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Vote) 10 hFeKE PovlmTF@ P9°Com CYT £79° 0HYT P9°Com ACY T
(Majority or Plurality electoral system) @-0‘T ¢99%.a020@~7 ANA, £9°0 PI°Com,
#2C%T (First Past the Post) 1@+ oolP'r9° A48 e M1-007MF C4Ld OPF
NG/ 3% AL tooChrll €999 7°Akh Aol 0t @89 19+ CAVTw-
heT ASETFo LMN Nhe N7 CPCPTH 126 AdtPON-T-9°:

PR ET M1-a0 Pt CPLA APT FOATI® LLE LT 0754 @-0T ATt
go-nd- PLLNT PARTCAT POYPICIH/OAMT £91.04-T 124 (consociationalism)
1m-:: LU a7 C ¢HanAm-7 O/ OAM T 99 241 FiaN
(consociationalism) NA%1ehtt Ph e e 1L PALTCT 1€ T hoodiN LAY
LCPN::

Ph XD & WALTC  CO9 91 HNAMT $91.94-T 726 (consociationalism)
NP5 070400 N@-0T 180T AL AL T9°UCTS Ohd Poodnn-T AL
Poo@N? 1T AAAR/ AMONELPR L0 POINHERC 111PT/ AS NNt LLE
FooMAy @-HAG 1@ hHY @ AC PP 019 AN 91041
7L pANTRIC: AT P9PCem, OGSk P1ooMAVF @-pdAG  (Proportional
Representation) oolP? A7L7LSCNT ARTCH fovAnt OVP79° PaAdeHfe hl-
a7 PRI P9°Cn NCYT PhaAm, &9°0 P9°Cem, AC%T (First Past the
Post) 1@ A+ ChNdI7L AAMT oo 241 Ntovdht Ph.do.fo.l h1-a0 30T
g PLYIN@- TIC AP ANl ARTCT vt PACOAET  CIPPC AR
T4 PATICE LIPNe-0. 103 LT PPLNG PAACREL  (h1ov NI U-dT
PNCHET oPPLT@7 0L1779° ChATCELD U-AHFD 9°nC0 T ch? P71
20NT PA@-9°::

NAHY CATERE Ch1-00 70T 186 NAZ1C-E 1T PPLT7 CARLDCT19° U
PPCPTH 7&ET hGPAAI®: ASAIMCI®: (oo P'19° CUNEI® TET hdbTPET/
L£4PF (W44 “1hNLON ASC 7LD 78S At ATLSLNT hPh Aok
T9¢7 AovPléd. PLLOTO P7ANS Ph? 1044 170 AFE. ovh oo
ALLAT":: AA ANNA NG/ £7% HeoCh-H AL10 770t hAdool D) @LI°
P U1 ot de®- PO POAMT 91941/ TP0¢-0, (Consociationalism)
®LI° UM L.9°nd-0.  (centripetalism) htPy PaTeREe -0
PPLOT ATAANT AT VNS 006 dh AANOMY®::

LART Ch PP Ch1-00FINVE 1L PhAAam, £9°0 9°Cm CYT AL
oo(\ o ARLT PARY T LTPné-0. O+ 10 LU LI9° ALTCTHI° 1 WCRTH
P nd b TIRNLOANT CI°04-0@-27 ALY YT LTPni-N, AT8LT4T NA-9°

S 0FC 0ANT AL LAD TCE PANLAYLOT TIPC MNdWC @NAS AL PFoohlt MNTC A28
Ptav0ld A2SPT POLIPAC PULIOP LIS VAT o0 LR 10T AdNTi: PovBonlf@- opMAary
ARLAI:: MA@ TCh ChdT TCEPT 1C A1o' 714 0T CAT P4 PNUC/ £7%
ST oo Fa- ANLY h2109°::
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ATSLAMNG  ARL®  PTloond el POLeOMYIP T T 0910 T  ARPRCE
ALHAN PATEXE hT1-a0 7NN PI°04-0m-£7F CNHY T LTné-N, 76 +4A A

av29°LN.0G alvh£e

ALTCLES PCPTH P9°040PLT NHYT LI°hé-0. Athéddn “ToNLON0T 0.
aNao P73 (LO9T00-9°  ONLC/%3E 217k AL doeoChH  A?Lh4  7°Ath®
aNaol DT MLI° Vgt PoLPH T ao & h'L T U Naow !l P CHALY 1o

ALTCT OOl (/2AMT P14 T) PRI, FEE PEPTH  NNh-d-
POIAAN PLAPNLN. TEFR AT APCAPA: LU CVINT o071 T947
AL POUTADS PoL0® PNLC AP TE DANT (197041 @Bh P10F 07 Ath
75 1970 OLI° (PTPar: (TLAD- AL CTALE AI® NANT@: 10-:: ALTCT
PaoEanl P77 (LT PERTH UNTEDT BLI4A::

ALTCH PNAC ALPTT 2AMT 0716 F T47F avblq LFAN Nd- WATLLIT
20MT7 09106 LIPne-0, AFhddn TTUNLNOTF HIN@ Cch1-o0 7N 1L
10 ANAe @héhé-n: PCERHH Mhed T4 PoLAT @ ¢NLC ALPTT 20M7
971241 ALPT ALPSTE 07°0th 18+ PAT®7 @RI ¢715¢TFo7T 19
N1+ 10-: ANde AATLLEI°T A% £9°0 PI°Cm NCYT av0lT £LL1
Pch1o0 30T TG Athddne TTONLANTF AN, - N Lhé-hé-Ac:

Ul PHCS 9°0-¢F7 O1hédaine TTUNLOAOTF CACVF@ AT ASETFo SMA:
NAD hLLPLNT CLIA°NLN, TLG ATIC Ph.bo.fo.l M1-a0 NV Pl AILIPY
ao1'7HA LFAAN:: PN..bo.L0.l h1-00 570 744N L.I°né-0, TG
(Centripetalism) P29.meem7 PhAT1L- P9°Cm NCY T (Alternative vote electoral
system) ANTPNA@I": CANANLE 121G ANRC ANRLONG  AHOF  AHoomary
ONAG COITT oo Ph.do.fol M1-00 70V AD-PS POAM NWPFI° POANT
oo 24T PLI°Ne-N. 74 (consociationalism) aA7D.C CP'r7 +ooMAVy ¢9°Cen,
NCO TS CANLALD? AANT o4 NIAR  ALAPI°T  AAGTPA: ®LYI°
HAFPASE:  aolP'r9® h7&4-1a0 ATAC UAE 9067 PTLePCATD FL6ET
NF e NG/ £7% AL tooCh-B ALY VAT a0 TG  ao9°lT
POLLOTAT CAILTT PLIPNC-O 76 CF PolNLe 6N NMI° PAA 1@

n7ee @R, htIC Ah7C Ph.bdo.Lo.l h1-0070T NdWC/ETE AL AooChi
oLt DRARTT CovltG CoodPlt NP ET Aav19°19° AT 24 1020 Ph.bo.fo.l
-0t WALt Adh oMt 0HP@-9°S 1226 ¢80 TR 1HAS: LY hl-
ao 0t 23 ool APTEN::

B gPC 17 Lovah:bA: ALTCT MPTITE LAELIIS L0 AGENT ATLTE °a0, LAIPAA::
PLAEPT® 100770 T M's@ NAh-A TC heTFS hdLILE +FGI4PT W18PPC OLIT7T PO
héSN@ Moo 30T DY AP 0T CAT 070 5% oodoven, 17 Z°Ath TCA: AaomMaF AU
U M@ @O-0T Pooddq ool BAMA: 25ET aoAPT AN hPY PLAEPI® °LA ¢1hA
A7 LU A0F24 WP PN AGéna- PHAA A%T4-R 1a- A Lhé-hé-A::
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Ph.bo.Lo.l MT-00FNVE LI4LPF BIGNT U T FPILDFI hdb:: ALY AT
e NTPSE PO TALh £A (LTT AU aowlIE O -
It CPPTF AL PO LOTIN: BV T PO NbuLe-A NCYTE NdC-
+hCrHS Ahh ooTIMA ooV T A78.0-9° N9°Cam 2Co9E AL PHhrd-A: h1d-P
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Constitutional Design in Divided Societies: the Ethiopian approach

Gosaye Ayele*
Absrract

One of the biggest challenges divided societies, in which identity conflicts
spill over into political or become political, face is how to manage conflict
that arise from or are based on ethnic, linguistic, religious differences.
Among a variety of responses, constitutional design is one. Two of the most
prominent writers on the issue, ArentdtLijphart and Donald Horwitz, though
they agree on the impropriety of Western Majoritarian democracy for
countries with divided societies; they disagree on the alternative
constitutional design for these countries. They have presented a competing
constitutional design. Lijphart advocates consociationalism, Horowitz
centriptalism.

The Federal Democratic Republic of Ethiopia (FDRE) Constitution, designed
with the spirit of addressing these challenges, does not comport with these
alternative constitutional designs offered. Centriptalism is out of the equation
of the makers of the constitution. Though the Constitution exhibits certain
elements of the features of consociationalism, it has overlooked the central
features of  consociationalism such as the  proportional
representationelectoral system and executive power sharing, among others. If
the prospect for peace and democracy in divided societies is as suggested by
these models, Ethiopia does not have a proper constitutional design that
addresses the challenges of divided societies.

Key words: divided societies, consociationalism, centriptalism

* k%
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Nee IC AlS T 9177 gk AAPST @ PhAPE &TC 377/96 hrbi 88
£1IVPT PALA:: AL U-9° ANSD N HEP 190 mC hPYTOHS h@ALTNT +7
L9°C OhéT @it @t hié- A18.L0GNIF v TNP 7L.eLCT7 o'}
NAPE WrPR 87/5/&71.91 NIAK LALA:
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IC ATir@- (PLav ®AL 1H Ameave &FA CINLO7 POAA ¢7 POAL 4P
MW PHMOPATE PLVL DAL 1H ALLAP AT& AL Noomed® AL ALA Tmé
M eTmNPANF@- PLVL OAL L N7IAE hgohhT Né- AL ANTTTI° NTLA
PN AT PRLMVF@ o7 ACHS PALA: DAL ATLTINA® A75%T 0T
NACTHS 9°n7%0 1 (W1 eHmOPAT PPLor ®OALS PLUL AL 49& 1N
POl OP oo VT NLAPICTI® NFPLov @AL LH (WU CHmMNPATT PLPL
1M ATme?” NFOAL (P&or OAL N LOAT PNl 498 LNTMPaT G
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aA+2PH v d AP0 LA 791 Moo PPh NaolP'rG PhgodT  hhd-
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Call for Contributions

The Law School of Bahir Dar University publishes a bi-annual peer-
reviewed journal of law, the Bahir Dar University Journal of Law
(BDU lJournal of Law). The main aim of the Journal is to create a
forum for the scholarly analysis of Ethiopian law and to promote
research in the area of the legal system of the country in general. The
Journal also encourages analyses of contemporary legal issues.

The assessment of various manuscripts submitted for Volume 7 issue
No.2 is now underway. The Journal is now calling for contributions
for its next issues. The Editorial Committee of the Journal welcomes
scholarly articles, notes, reflections, case comments and book reviews
from legal scholars, legal practitioners, judges and prosecutors and
any legal professional who would like to contribute his/her own share
to the betterment of the legal system of Ethiopia and of the world at
large.

Any manuscript which meets the preliminary assessment criteria shall
be referred to anonymous internal and external assessors for detailed
and critical review. Authors may send us their manuscripts any time at
their convenience.

Submissions should include:
= Full name (s) and contacts of author (s);
= Declaration of originality;
= A statement that the author consents to the publication of the
work by the Bahir Dar University Journal of Law.

All submissions and enquiries should be addressed to:
The Editor- in-Chief,
Bahir Dar University Journal of Law,
E-mail: bdujol@yahoo.com, or jol@bdu.edu.et
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Guide for Authors
Aim and scope of the Journal:

The Bahir Dar University Journal of Law is established in
2010 G.C. under the stewardship of the School of Law Bahir
Dar University. It aims to promote legal scholarship and
critical inquiry. The Journal places the needs of the readers
first and foremost in its composition and aspires to become a
well-cultivated resource for the community of legal
professionals. While, in principle, it is open for any kind of
contributions on the subject matter of law or interdisciplinary
issues related to law, it gives high priority to contributions
pertaining to Ethiopian laws to encourage discourse on
Ethiopian laws where literature is scanty.

Manuscript submission:

The Bahir Dar University Journal of Law invites submission
of manuscripts in electronic format (Soft copy). Manuscript
should be sent in Microsoft Word format as attachment to;

bdujol@yahoo.com

Contributions should be unpublished original work of the
author. The form of contributions can be feature article, case
comment, book review, or reflection paper.

Review procedure

The Bahir Dar University Journal of Law is a peer-reviewed
journal. All submissions are reviewed by the editor-in-chief,
one member of the editorial committee. The publication of
feature articles is further subject to review by an anonymous
external referee and final discussion and approval by the
editorial committee. Please note that our evaluation process
takes account of several criteria. While excellence is a
necessary condition for publication, it is not always the only
condition. The need for balance of topics, the Journal’s
particular area of interest which may change overtime, and the
fact that an article discussing a similar topic has already been
commissioned, etc., may also influence the final decision.
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Therefore, a rejection does not necessarily reflect upon the
quality of the piece.

Time frame

You can submit your manuscript at any time. We do not have
deadlines for submission of manuscripts. Each day we accept
submissions and those qualified submissions will be
commissioned for publication on a rolling basis. As soon as we
receive your submission we will send you an
acknowledgement email. We aim to give notification of
acceptance, rejection, or need for revision within four weeks of
acceptance, although exceptions to this timeframe may occur.
In the event of final acceptance you will be notified when it
will be published and in which issue of the Journal the paper
will feature.

Language

All submissions need to be written in articulate and proficient
language either in English or Amharic. Authors who lack good
command of the language are encouraged to send their article
to language editing prior to submission.

Size of contributions

The size of contributions shall be as follows:

feature articles: Min 15 pages, max 40 pages
case comments: Min 3 pages, max 15 pages
Book Review: Max 3 pages

Reflections: Min 3 pages, max 15 pages

Manuscript presentation

Bahir Dar University Journal of Law generally follows the style and
citation rules outlined below.

Author’s affiliation:
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The author’s affiliation should be indicated in a footnote marked by
an asterisk and not by an Arabic number. Authors should refer to
themselves in the third person throughout the text.

Headings:
Manuscripts shall have an abstract of approximately 200 words and
introduction and the body should be arranged in a logically
organized headings and sub-headings. Headings in the various
sections of the manuscript shall be aligned to the left margin of the
page and shall be as follows:

Abstract

Introduction

1. First Heading

1.1.  Second Heading

1.1.1.  Third Heading

1.1.1.1.  Fourth heading

i.  Fifth heading

a. Sixth heading

Conclusion
ltalicization:
All non-English words must be italicized

Emphasis:
To indicate emphasis use italics.

References:

All contributions should duly acknowledge any reference or
quotations from the work of other authors or the previous work of the
author. Reference shall be made in the original language of the source
document referred to.

Quotations:

Quotations of more than three lines should be indented left and right
without any quotation marks. Quotation marks in the block should
appear as they normally do. Quotations of less than three lines
should be in quotation marks and not indented from the text.
Regarding alterations in a quotation, use:-

Square bracket “[ ]” to note any change in the quoted
material,



Bahir Dar University Journal of Law Vol.7, No.1 (December 2016) 145

Ellipsis “...” to indicate omitted material,
“[sic]” to indicate mistake in the original quote.

Footnotes:

Footnotes should be consecutively numbered and be set out at the
foot of each page and cross-referenced using supra, infra, id and
ibid, as appropriate. Footnote numbers are placed outside of
punctuation marks.

References in footnotes:
References in footnotes should generally contain sufficient

information about the source material. In general, references should
have the content and style outlined below in the illustrations for the
various types of sources.

Books:

Brownlie,l., Principles of Public International Law, 6" edition, Oxford
University Press, Oxford, New York, 2003(first published in 1966), p. 5,
[hereinafter Brownlie, Principles of Public International Law]

Contributions in edited books:

Fleck, Dieter, the Law of Non-International Armed Conflicts, in Fleck, Dieter
(ed.),The Handbook of International Humanitarian Law, Second Edition,
Oxford University Press, Oxford, New York, 2008, p. 613, [hereinafter Fleck,
The Handbook of International Humanitarian Law)

Articles in Journals:

Jinks, D., September 11 and the Laws of War, Yale Journal of International
Law, Vol.28, No. 1, 2003, p. 24.

Legislations:

Federal Courts Proclamation, 1996, Art. 8(1) & (2), Proc.no.25/1996, Fed. Neg.
Gaz., year 2, no. 13.

Codes:

Revised Family Code, 2000, Art. 7 (1), Proc.no. 213/2000, Fed. Neg. Gaz.
(Extraordinary issue), year 6, no. 1.

Treaties:
Vienna Convention on the Law of Treaties, 1969, Article 31.

Resolutions:
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Security Council Resolution 1368 (2001), at
http://www.daccessdds.un.org/doc/UNDOC/GEN/N01/533/82/PDF/N0153382.
pdf?OpenElement > (consulted 10 August 2008).

Cases:

International Criminal Tribunal for the former Yugoslavia, Prosecutor v. Dusko
Tadic, Appeals Chamber, Judgement, 15 July 1999, para. 120, at
<http://www.un.org/icty/tadic/appeal/judgement/tad-aj990715e.pdf> (consulted
7 August 2008), [hereinafter, ITY, Tadic case, Appeals Chamber, Judgement].

AL e ool LCET vs. 1007 VLAmPAL CLOTANC
07, Tac: oo g 14057 1998 9.9

Format requirements:

All contributions should be submitted in Microsoft Word document
format, written in 12 fonts, double space, Times New Roman (Footnotes
in 10 fonts, single space, Times New Roman).

Proofs
Contributions will be copy edited when necessary. When the editing is
major, typeset proofs will be sent to authors for final approval before
printing. The Journal reserves the right to withdraw an offer of
publication should an author fail to assist the Journal throughout the
editorial process.

Complimentary Copy
Authors will be provided with a complimentary copy of the issue of the
Journal in which their contribution appears.
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