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MESSAGE FROM THE EDITORIAL COMMITTEE

The Editorial Committee is delighted to bring Volume 9. No. 2 of Bahir Dar
University Journal of Law. The Editorial Committee extends its gratitude to those
who keep on contributing and assisting us. We are again grateful to all the
reviewers, the language and layout editors who did the painstaking editorial work of
this issue.

On this occasion, again, the Committee would like to make it clear that the Bahir
Dar University Journal of Law is meant to serve as a forum for the scholarly
analysis of Ethiopian law and contemporary legal issues. It encourages professionals
to conduct research works in the various areas of law and practice. Research works
that focus on addressing existing problems, or those that contribute to the
development of the legal jurisprudence as well as those that bring wider national,
regional, supranational and global perspectives are welcome.

The Editorial Committee appeals to all members of the legal profession, both in
academia and in the world of practice, to assist in establishing a scholarly tradition
in this well celebrated profession in our country. It is time to see more and more
scholarly publications by various legal professionals. It is time for us to put our
imprints on the legal and institutional reforms that are still underway across the
country. It is commendable to conduct a close scrutiny of the real impacts of our
age-old and new laws upon the social, political, economic and cultural life of our
society today. It is vitally important to study and identify areas that really demand
legal regulation and to advise law-making bodies to issue appropriate legal
instruments in time. The Bahir Dar University Journal of Law is here to serve as a
forum to make meaningful contributions to our society and to the world at large.

The Editorial Committee is hopeful that the Bahir Dar University Journal of Law
will engender a culture of knowledge creation, acquisition and dissemination in the
field of law and in the justice system of our country in general.

Disclaimer

The views expressed in this journal do not necessarily reflect the views of
the Editorial Committee or the position of the Law School.
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The Ethiopian Law on the Right to Confrontation

Alemu Meheretu” & Awol Alemayehu™"

Abstract

This article examines the Ethiopian law on the protection of the accused
person’s right to confront prosecution witnesses. The accused is entitled
to confront adverse witnesses so that not only the criminal justice process
and its outcome become fair and reliable but also the accused enjoys a
meaningful participation in the process. Yet, the right is not unbridled
with the nature and scope of the restriction varying across jurisdictions
depending on the interests and values pursued most. The most common
restrictions are triggered by protection of vulnerable witnesses, the use of
depositions of absent witnesses, trial in absentia and use of anonymous
witnesses. This article argues that the administration of restrictions under
the Ethiopian law suffers two general limitations. First, it raises issues of
compatibility with the constitution. Second, the restrictions fall short of
adequately counterbalancing the interests involved.: that of the accused,
the public, victims, and witnesses. Allowing witness statements made
before the police and depositions of preliminary inquiry to be put in
evidence at trial in the situation where the accused is not represented by
legal counsel and is not entitled to cross-examine witnesses, allowing
trial in absentia in broad range of crimes without adequate guarantees
put in place; and use of hearsay evidence in the circumstances where it is
not regulated, all threaten the right to confrontation.

Key terms: The Right to Confrontation. Cross-examination. The right to be tried
in person. Trial in absentia. Ethiopia.

Introduction

The nature and scope of the right to confrontation has been subject to debate
with some treating it narrowly while others conceiving it broadly. However,
there seems a general consensus that the right to confrontation is part of the right
to a fair trial and is not a single right as such; rather it comprises of “a bundle of

* PhD, Ast. Professor of Law, JU.
* LLB, LLM, Assistant Professor, Wolaita Sodo University. Email: awoldana@gmail.com. We are
thankful to the anonymous reviewers for their constructive comments.
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related but separate rights.”! Albeit with variations among the list of such
underlying rights, the right to confrontation is generally believed to have the
following three main components:? (a) the accused right to be tried in person,
(b) the accused right to require witnesses testifying against him to appear in
person while giving their testimony, and (c) the accused right to cross-examine
adverse witnesses. In this sense, although many use them interchangeably, the
right to confrontation is broader than the right to cross examine adverse
witnesses.?

The basic principle that underlies the right to confrontation is that the testimony
of prosecution witness may not be used against an accused unless it is given
under oath or affirmation, in the presence of the accused and is cross-examined
by the latter.* This right, further, requires prosecution witnesses to give their
testimony at trial, or if necessary, at a pre-trial proceeding, where the accused is
entitled to confront them’ and the reliability of their testimony is checked
through cross-examination.® This guarantees the accused the right to defend
himself by facing prosecution witnesses and cross-examining them to test their
veracity. Besides, it provides the judge with an opportunity to observe the
demeanor and body languages of witnesses, which in turn helps him evaluate
their credibility.” As such, it protects the accused against the risk of conviction
based on untested evidence.

The European Court of Human Rights captures important aspects of the right in
Kostovski v. The Netherlands®:

If the defence is unaware of the identity of the person it seeks to question, it may
be deprived of the very particulars enabling it to demonstrate that he or she is
prejudiced, hostile or unreliable. Testimony or other declarations inculpating
an accused may well be designedly untruthful or simply erroneous and the

Ian Dennis, The Right to Confront Witnesses: Meanings, Myth and Human Rights, Criminal Law

Review, Issue 4, (2010) p.270; Christine Holst, The Confrontation Clause and pretrial hearings: A due

process solution, University of Illinois Law Review,Vo0l.2010(2010),p.1601;Christine C. Goodman,

Confrontation’s Convolutions, Loyola University Chicago Law Journal,Vol.47 (2016), p.819..

2 Ibid (Ian Dennis) (Adding, among others the right to public trial and the right to know ones accuser to
the list of the rights); /bid (Christine C. Goodman).

3 Ian Dennis, Supra note 1, p.260.

? Friedman, Richard D. "Face to Face": Rediscovering the Right to Confront Prosecution Witnesses. Int'l
J. Evidence & Proof, Vol.8 No.1, (2004), p.4.

5 Ibid.

¢ Christine C. Goodman, supra note 1.

7 Ibid, Natalie.Kijurna, The Confrontation Clause and Hearsay, DePaul Law Review, Vol.50, (2001),
p.1133.

8 Kostovski v The Netherlands, European Court of Human Rights, Series A, Vol.166, Judgment of 20

November 1989, App No 11454/85, 12 EHHR 434.
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defence will scarcely be able to bring this to light if it lacks the
information permitting it to test the author’s reliability or cast doubt on his
credibility.

The foregoing rationale reflects the instrumentalist conception of the right,
which emphasizes on its value as a means to yield a reliable outcome by
enabling the defense and the court to test evidence reliability. Jurisdictions that
cherish this rationale most tolerate incursions into the right to confrontation as
long as a piece of evidence is considered reliable even though it is not tested in
cross-examination. This is true in some continental jurisdictions’ as well in the
USA prior to 2004 where in the latter case, the Supreme Court in Crawford v.
Washington abrogated the mere instrumentalist conception of the right to
confrontation, holding that: “Dispensing with confrontation because testimony is
obviously reliable is akin to dispensing with jury trial because a defendant is
obviously guilty.”!?

The right to confrontation is also viewed from a procedural perspective, serving
process values of defense participation of its own right. Thus, the right is
vindicated not because it serves some ends in testing the reliability of evidence
but simply because it promotes defense participation.!! As such, the right to
confrontation promotes two fundamental values: procedural values expressed in
terms of ensuring defense participation in the criminal process;'? and substantive
value of ensuring outcome reliability.!> Further, the accused right to
confrontation in criminal litigation is acknowledged as one of the fair trial rights
meant to ensure equality of arms.'* As such, it has found a place in many
international and regional human rights instruments and Statutes of international
criminal tribunals.

Finally, it is important to note that although the right to confrontation forms one
of the fundamental fair trial rights of the accused, it is not absolute. In some
exceptional circumstances, it can be limited to promote overriding interests; the

? See John D. Jackson and Sarah J. Summers, Internationalization of Criminal Evidence: Beyond the
Common Law and Civil Law Traditions (Cambridge University Press, New York, 2012), pp.332-34.

107d., p.330; U.S. Reports: Crawford v. Washington, 124 US Supreme Court 1354 (2004) available
at:https://www.loc.gov, accessed on 23 Sep 2019.

"Massaro, The Dignity Value of Face-to face Confrontations, Fla.L.Rev., Vol.40, (1989) p.863; Ian
Dennis, Supra note 1, p.266.

12 Ibid.

13 Pamela R. Metzger, Confrontation as a Rule of Production, William and Mary Bill of Rights Journal,
Vol.24, (2014), p.104.

14 Sarah Summers, Fair Trials: The European Criminal Procedural Tradition and the European
Court of Human Rights, (Oxford: Hart Publishing, 2007).
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most common incursions into the right being trial in absentia, hearsay evidence
and witness protection measures.

In Ethiopia, the FDRE Constitution (herein after the Constitution)!>and the 1961
Criminal Procedure Code (herein after CPC) !¢ recognize elements of the right to
confrontation. On the other hand, the Protection of Witnesses and
Whistleblowers of Criminal Offences Proclamation [herein after Witnesses
protection proclamation] limits the right to confrontation.!” The extent to which
the above legal frameworks protect the accused right to confrontation in
criminal litigation remains unexplored. The FDRE constitution unconditionally
entitles the accused to have access to evidence produced against him and to
cross-examine adverse witnesses. Nonetheless, the Witness Protection
Proclamation limits the right by extending several protection measures to
witnesses, including withholding their identity.'® Although this approach may be
justified for practical considerations, its constitutionality is open to challenge, as
the constitution accommodates no exception to the right.

It is also reported that the government of Ethiopia often denies criminal
defendants from having access to evidence under its possession.!” There are
extensive grounds of trial in absentia prescribed under the CPC?’, albeit, no
such clause exists under the constitution. Apparently, pursuant to the CPC, the
prosecution is entitled to produce hearsay witnesses against the accused.?!
Nonetheless there are no specific provisions that prescribe when hearsay
evidence shall be admissible and warrant conviction. Moreover, the 2011
Criminal Justice Policy of Ethiopia (herein after Criminal Justice Policy) has
introduced broad exceptions in which the prosecution evidence shall not be
disclosed to the accused.?? The policy also demands the upcoming criminal
procedure code, the draft of which is underway for many years, to emulate this.

What do all these mean to the right to confrontation? This article investigates the
legal protection afforded to the right to confrontation and its challenges in

15 The Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995, Federal
Negarit Gazeta, (1995), Art.20(4), (Herein after the FDRE Constitution).

16 Criminal Procedure Code of Ethiopia, Negarit Gazeta, Extraordinary Issue No.1 of 1961, (1961),
Articles 127 (1), 124(1), 125, and 137. (Herein after CPC).

17 Protection of Witnesses and Whistleblowers of Criminal Offences Proclamation No.699/2010, Federal
Negarit Gazeta, (2010), Article 4 (Herein after Witnesses Protection Proclamation).

'8 Witness Protection Proclamation, supra note 17, Article 4, para.1 (h)-(k).

19 United States Department of State, Bureau of Democracy, Human Rights and Labor, Country Reports
on Human Rights Practices for 2014, Ethiopia Human Rights Report, (2014), p.8.

20 CPC, Supra note 16, Article 161 (2).

21 Id., Article 137(1).

ZORACREL LoLol AR BAPNEOLP LTOA COTEAN G1-ch 77 AN, (MM 034 POTEAGTV Z°A0, LOAA)
20119/9° Wik A(5) (2-3):
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Ethiopia having regard to the FDRE constitution and relevant international
standards pledged by Ethiopia. The article, particularly, focuses on how the
Ethiopian law fares on the three components of the right to confrontation: the
accused right to be tried in person; the accused right to require witnesses
testifying against him to appear in person; and the accused right to cross-
examine adverse witnesses. To this end, it analyzes laws, international
standards, and relevant literature on the subject matter. The article is organized
as follows. The introduction part sets out the scene. The first section briefly
outlines international standards on the right to confrontation. The second section
critically examines the Ethiopian laws governing the right to confrontation and
the accompanying challenges. This is followed by concluding remarks.

1. International Standards on the Accused Right to Confrontation

As discussed above, in criminal litigation, the accused right to confrontation
encompasses the right of the accused to be tried in person; the right to compel
prosecution witnesses to appear in person while giving testimony; and the right
to cross-examine prosecution witnesses. This section attempts to outline the
extent to which these components of the right to confrontation are
acknowledged under international standards focusing on ICCPR and ACHPR.

1.1 The Accused Right to be tried in Person

The accused right to be tried in person is an important component of the right to
a fair trial in general and the accused right to confrontation in particular. It
enables the accused to have a meaningful participation in the trial by producing
his own evidence and challenging adverse evidence — to face witnesses
testifying against him, and defend himself through cross-examining them. As
such, the accused right to be tried in person is recognized under several
international instruments including the ICCPR.

The ICCPR guarantees the accused the right to be tried in his/her presence in the
determination of any criminal charge? For the sake of clarity it is worth
highlighting the scope of the right. Although some jurisdictions guarantee the

2 International Covenant on Civil and Political Rights (adopted by UNGA Res 2200A (XXI) (16
December 1966), entered into force 23 March1976) 999 UNTS. (Herein after ICCPR), Art.14[3(d)]. It
declares, “In the determination of any criminal charge against him, everyone shall be entitled, in full
equality, to be tried in his presence, and to defend himself in person or through legal assistance of his
own choosing...”
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right to be present in all stages of criminal proceedings,* international
monitoring bodies such as the UNHRC and ECHR adopt a flexible approach.
For instance, the UNHRC in Gordon vs. Jamaica® makes it clear that the
hearing of an appeal in the absence of an appellant who is represented by a legal
counsel does not constitute a violation of article 14(3) (d) of the ICCPR.
Although the covenant does not prescribe an exception to this right, in its
jurisprudence, the UNHRC acknowledged trial in absentia, noting that in the
absence of due notice, trial in absentia violates the accused right to be tried in
person and his right to cross-examine prosecution witnesses.? The Committee,
particularly, observed?’: “Judgment in absentia requires that all due notification
has been made to inform [the accused] of the date and place of his trial and to
request his attendance.”

On the other hand, the accused right to be tried in person is not clearly
acknowledged under the ACHPR. However, this instrument prescribes that the
accused has the right to defense, including the right to be defended by counsel of
his choice.?® Here, it is logical to claim that the right to defense implies the right
to be tried in person. Interestingly, the African Commission on Human and
Peoples’ Rights settles the dust by issuing Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa (herein after PGRFTLA).
The PGRFTLA not only prescribes that the accused has the right to defend
himself in person or through legal assistance of his own choice? but also
entitles him the right to be tried in his presence; and the right to appear in person
before the judicial body3° The PGRFTLA, further, provides that the accused
may not be tried in absentia in principle,’! but he may “voluntarily waive the
right to appear at a hearing, preferably in writing”.3? It also entitles the accused,
who is tried in absentia, the right to petition for a reopening of the proceedings
upon showing that the notice was not personally served on him, or he failed to

24 Such is the case with the USA and Australia for example. In the USA, Rule 43(a) of the Federal Rules
of procedure requires that the defendant shall be present from arraignment all the way to the imposition
of sentence; albeit he may voluntarily waive it.

25 Gordon vsJamaica, Communication No.237/1987, UNHRC, UN. Doc.CCPR/C/46/D/237/1987 (1992).

2 Mbenge vs. Zaire, UN HRC, Communication No. 16/1977, UNHRC, U.N. Doc. CCPR/C/OP/2 (1990)
para.76. (Noting that without due notification, judgments in absentia violate Article 14(3) (e)); see also
Antonaccio vs. Uruguay, Communication No. R.14/63, P.20, UNHRC, U.N. Doc. Supp. No. 40 (4/
37/40) para 114 (1982).

7 Ibid.

2 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October
1986) OAU DocCAB/LEG/67/3 Rev. 5., Article7, Para. 1 (c) (herein after ACHPR).

2 African Commission on Human and Peoples’ Rights, Principles and Guidelines on the Right to a Fair
Trial and Legal Assistance in Africa [herein after PGRFTLA].DOC/OS (XXX), para N [22(a)].

30 Id., Para. N [6(c)].

31 Ibid.

32 Ibid.
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appear for “exigent reasons beyond his/her control”.?* Consequently, “if such
petition is granted, the accused is entitled to a fresh determination of the merits

of the charge”.3

In sum, the PGRFTLA guarantees the accused right to be present while
witnesses give their testimony and limits the right only in the following
exceptional circumstances: “when a witness reasonably fears reprisal by the
defendant; or when the accused engages in a course of conduct seriously
disruptive of the proceedings, or when the accused repeatedly fails to appear for
trivial reasons after having been duly notified”.>> Further, where the accused is
removed or if his presence cannot be ensured, he has the right to be represented
by a legal counsel so that his right to cross-examine witnesses is preserved.®In
so doing, the African Human Rights Commission has tried its best to fill in the
gaps in the ACHPR through adopting the principles and guidelines discussed
above (PGRFTLA). It also urges States parties to the ACHPR to incorporate and

apply the principles.

1.2 The Accused Right to Demand Prosecution Witnesses to Appear in
Person

The accused right to confrontation depends on the prosecution’s duty of
producing witnesses before trial. Implicit in the right thus lies the prosecution’s
obligation to discharge its burden of producing witnesses before trial, which is
vital in the accurate determination of facts. Describing this component of the
right as ‘confrontation’s rule of production’, one writer cogently sees it as a
guarantee of the defendant’s right to confrontation.3” This writer observes’®:

Confrontation is ... a procedural rule that regulates the prosecution's
presentation of evidence by requiring it to place its witnesses before a
defendant and ... [the court].In turn, this mandate of production
reinforces two important due process concepts. first, at a criminal trial,
the prosecution bears the burdens of production and persuasion, second,
a criminal defendant has the right to rely on the prosecution's failure of
proof. Confrontation's production imperative is the threshold procedural
demand of the Confrontation Clause. Confrontation's mandate

33 Ibid.

3 Ibid.

¥ Id., para N [6(f)].

36 ACHPR, Supra note 28, Article7, para 1 (c).
37 Pamela R. Metzger, Supra note 13.

38 Ibid.
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incorporates several underlying rules of production: the prosecution must
produce its witnesses at a public trial and elicit their accusations under
oath and in the presence of the defendant and the... [the court]. Each
aspect of this production imperative advances the due process command
that the prosecution bear the burden of production and persuasion and
restrains the government from abuses of power and process.

Under the ICCPR, the accused is entitled to demand the personal attendance of
the prosecution witnesses before court.’* This embraces the principle of
immediacy and orality that are designed to furnish a fact finder with firsthand
information. Although ICCPR prescribes no exception to this right, it does not
mean that the right remains unlimited in scope. The accused right to demand the
prosecution witnesses to appear in person and the security right of the witnesses
may conflict. Thus, the interest of justice requires reconciling these interests.

The experience of international tribunals and ICC provides us with evidence on
efforts of reconciling those interests by recognizing limitations to the right. For
instance, the Rules of Procedure and Evidence of the ICTY acknowledges the
use of remote testimony when the interest of justice demands.*® Similarly, Rule
90(A) of the ICTR’s Rules of Procedure and Evidence*'acknowledges use of
remote video-conferencing technology (VCT) where it is necessary to safeguard
the witness’s security or in the interest of justice.

In determining whether VCT witness testimony is in the interests of justice, the
ICTR considers the following#?: (1) “the importance of the witness’s
testimony,” (2) “the witness’s inability or unwillingness to attend,” and (3)
“whether a good reason has been adduced for that inability or unwillingness”.
Likewise, the Statute of ICC, while demanding prosecution witnesses to give
their testimony at trial in person*’, provides exceptional circumstances where
they may testify viva voce (oral) or their recorded testimony by means of video

3 ICCPR, Supra note 23, Article 14, para 3 (e).

40 Rules of Procedure and Evidence, U.N. Doc. IT/32 (Feb. 11, 1994) [hereinafter ICTY RPE], reprinted
in 33 LL.M. 484 (1994); see Rule 81that provides proceedings may be conducted by videoconference
link if consistent with the interests of justice). Rule 81was adopted to replace Rule 71 on July 12, 2007,
to allow for greater use of testimony by VCT.

41 See Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda, Rule 90(A),
U.N. Doc. ITR/3/REV.1 (June 29, 1995). It states that “witnesses shall, in principle, be heard directly
by Chambers.”

42 Yvonne M. Dutton, Virtual Witness Confrontation in Criminal Cases: A Proposal to Use
Videoconferencing Technology in Maritime Piracy Trials, Vanderbilt Journal of Transnational Law,
Vol. 45, (2012), p.1296.

43 Rome Statute of the International Criminal Court (signed 17 July 1998, entered into force on 1 July
2002) 2187 UNTS (Hereinafter Rome Statute of the ICC), Article 67, Para.1 (e).
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or audio technology or documents or written transcripts produced for the
purpose of protecting them.** These experiences indicate that the exception to
the rule that “ the prosecution witness should testify in person at the trial” shall
be construed very strictly. Therefore, the prosecution witnesses shall appear in
person except when the interest of justice or the purpose of safeguarding
witnesses’ right to security require otherwise.

Under the ACHPR, there is no specific provision demanding the prosecution
witnesses to appear in person. However, the PGRFTLA requires the prosecution
to furnish to the defense the names of witnesses it intends to call at trial and
entitles the latter to attend the hearing of witnesses.* It also provides that the
testimony of anonymous witnesses can only be admitted under exceptional
circumstances having regard to the nature of the offence, the security of
witnesses and the interests of justice.*®

1.3 The Accused Right to Cross-examine Witnesses

Witnesses are often considered as the eyes and ears of justice.*’ Yet, they could be
problematic and distort outcome accuracy unless their presentation is duly regulated.
One of such regulation is done through examination of witnesses in general and
cross-examination, in particular. Indeed, albeit with exaggerations, cross-
examination has been characterized as “the greatest legal engine ever invented for
the discovery of the truth.”*3

The right to cross-examine prosecution witnesses forms fundamental fair trial rights
of the accused and as such receives recognition in international human rights
systems as well as national procedural systems. Under the ICCPR, the accused is
entitled to examine witnesses against him.*’ On several occasions, the UNHRC has
interpreted the right to cross examination. The Committee noted that Article14 (3)(e)
of the ICCPR guarantees the accused the same legal right to compel the attendance
of adverse witnesses and cross-examine any witnesses as are available to the
prosecution. Also, it entitles this same party the right to be given a proper
opportunity to question and challenge witnesses against them at some stage of the

4 Id., Article 68, para 2.

$PGRFTLA, Supra note 29, para N [6()].

4 Ibid.

47P. Wall, Eye-Witness Identification in Criminal Cases (Springfield: Charles C. Thomas, 1965).

8 John H. Wigmore, Evidence § 1367, p.32.

4 ICCPR, Supra note 23, Art. 14. It states that “In the determination of any criminal charge against him,
everyone shall be entitled to, in full equality, to examine, or have examined, the witnesses against him
and to obtain the attendance and examination of witnesses on his behalf under the same conditions as
witnesses against him”.
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proceedings.’® Here, the phrase ‘at some stage of the proceeding’ refers to both the
pre-trial stage, including preliminary inquiry, and the trial stage. Indeed, the
Committee explicitly mentions that this right encompasses preliminary proceedings
at which witness testimony is received when the witness is subsequently unavailable
at trial.>! The Committee further noted that the accused or his defense counsel shall
be given the opportunity to interrogate the prosecution witnesses.>? It, specifically,
observed that to safeguard the rights enshrined under Article14 (3)(e) of the ICCPR,
criminal proceedings must provide the accused the right to an oral hearing, at which
he may appear in person or be represented by counsel, and may bring evidence and
examine the witnesses against him.>* The committee went further to require the
participation of the defense counsel in the taking of depositions, suggesting that>* “a
magistrate should not proceed with the deposition of witnesses during a preliminary
hearing without allowing the author an opportunity to ensure the presence of his

lawyer.”

It is important to note that the accused right to examine witnesses against him is also
acknowledged under the statute of the ICTY,> ICTR>® and ICC.3” These statutes
uphold the accused right to cross-examine any of those witnesses testifying against
him. On the other hand, the accused right to cross-examine prosecution witnesses is
not specifically recognized under the ACHPR. Yet, the PGRFTLA entitles the
accused to examine adverse witnesses. It states that the accused shall examine only
those witnesses “whose testimony is relevant and likely to assist in ascertaining the
truth.”>® Nonetheless, what will be the parameter to determine those witnesses
whose testimony is relevant, and the authority competent to determine them are
open to dispute and uneven interpretation.

S UNHRC, General Comment No. 32 on Right to equality before courts and tribunals and to a fair trial
recognized under Article 14 of ICCPR, Ninetieth session, Geneva, 9 to 27 July 2007, see para 39.
A similar approach has been adopted by the European Court of Human Rights. See Lucav. Italy, para.
40: “If the defendant has been given an adequate and proper opportunity to challenge the depositions
either when they are made or at a later stage, their admission in evidence will not in itself contravene
Article 6(1) and 6(3 of European Convention on Human Rights).”

51Compass v. Jamaica, Communication No. 375/1989, P.10.3, UNHRC, U.N. Doc.
CCPR/C/49/D/375/1989 (1993).

32 Semey v. Spain, Communication No. 986/2001, 8.7, UNHRC, U.N. Doc. CCPR/C/78/D/986/2001
(2003).

3 Rodriguez Orejuela v. Colombia, Communication No. 848/1999, P.7.3, UNHRC, U.N. Doc. Supp. 40
(A/57/40) para 172 (2002).

4Simpson v. Jamaica, Supra note 51, para 7.3.

55 Statute of the International Criminal Tribunal for the former Yugoslavia, UNSC Res 827 (25 May
1993) UN Doc S/RES/827 (herein after Statute of ICTY), Article 21, para 4 (d).

3¢ Statute of the International Criminal Tribunal for Rwanda, UNSC Res 955 (8 November 1994) UN Doc
S/RES/955, (Herein after Statute of ICTR), Article 20, para 4 (e).

57 Rome Statute of ICC, Supra note 43, Article 67, para 1 (e).

8 PGRFTLA, Supra note 29.
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The PGRFTLA further provides that where national laws of member states to the
ACHPR do not recognize the accused’s right to examine witnesses during pre-trial
investigations,*® “the defendant shall have the opportunity, personally or through
his/her counsel, to cross-examine those witness at trial.”®® Yet this does not in any
way displace the right to cross-examine those witnesses at trial for the reason that he
has examined them during pretrial investigation. Indeed, those jurisdictions, which
permit pretrial examination of witnesses, do also allow rehearing of them during the
trial stage.!

To recap, the right to confrontation is not without qualifications. Although the extent
of restrictions vary across procedural systems, the following represent the most
common restrictions on the right®2: (1) Where witnesses are not available at trial due
to valid grounds; (2) with a view to protect witnesses, including protection of
anonymity and; (3) with a view to protect vulnerable victims and witness from re-
traumazation. Such limitations are grounded on the value of protecting legitimate
interests. For instance, if we consider the last restriction, it is established that cross
examination of vulnerable witnesses and victims such as child or mentally
handicapped witnesses may mislead or confuse them to yield in undesirable
results.®® This calls for measures tailored to their needs,** such as protection of
anonymity, regulating the nature of questions put to them, and questioning through
intermediaries.

2. Ethiopian Legal Framework on the Right to Confrontation
2.1 The Right to be Tried in Person
The accused right to be tried in his presence is not specifically recognized under

the FDRE constitution that guarantees fair trials rights of the accused.®
However, generally the right to confrontation implies the right to be present at

9 This considers structural differences between procedural systems where some adversarial systems
consider the trial stage as the primary forum for examination of witnesses; in many inquisitorial
traditions examination of witnesses normally takes place at the preliminary proceedings. See also John
D. Jackson and Sarah J. Summers, Supra note 9, p.343.

0 Ibid.

1 Id., p.326.

©2 See Stefan Trechsel, Human Rights in Criminal Proceedings, (Oxford: Oxford University Press, 2005),
p.312.

% Phoebe Powden et al, Balancing Fairness to Victims, Society and Defendants in the Cross examination
of Vulnerable Witnesses: An impossible Triangulation?”, Melbourne University Law Review,Vol.37,
(2014),p.539 ; Adrian Keane, Cross-Examination of Vulnerable Witnesses: Towards a Blueprint for Re
Professionalism International Journal of Evidence and Proof Vol.16, (2012), p.176-80; Schwikkard,
“The Abused Child: A few Rules of Evidence Considered” Acta Juridica (1996), p.155.

% See for example UN Guidelines on Justice Matters Involving Child Victims and Witnesses of Crime,
ESC
Res 2005/20 (22 July 2005) [30]-[31], [40]-[42].

% FDRE Constitution, Supra note 15, Article 20.
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trial. Interestingly, the CPC, as opposed to making it a right, requires the
accused to appear personally at the trial to be informed of the charge and to
defend himself.%® This not only imposes on the court the duty to make sure that
the accused attends the trial but also in principle precludes the accused from
waving the right. On the contrary, in Federal prosecutor vs. Dubai Auto-gallery
and World International Free Zone Company, ' the Federal Supreme Court
Cassation Division (herein after FSCCD) limits the requirement of personal
attendance only to accused natural persons, thereby excluding legal persons,
albeit with no explanation/reasoning available in the relevant volume. This
amounts to amendment of the law, which is beyond the province of the court.

The CPC, under articles 127(1) and 123, also proclaims that trial shall be carried
out in the presence of the accused so that not only he presents his own case but
also exercises his right to confrontation, i.e., observes any adverse witness and
challenges the adversary, which is essential to determine the reliability and
accuracy of any evidence presented before the trial. To this end, the trial court is
empowered to issue bench warrant®® or arrest warrant where an accused person
who has been dully summoned fails to appear®® so that he is brought before
court.

It is interesting to see whether the right to presence covers pretrial or post trial
proceedings. Apparently, the language used in the CPC, which mentions “trial”,
seems to exclude pretrial proceedings. Nonetheless, it stands to reason that
preliminary proceedings which involve the hearing or presentation of evidence
trigger the right to presence and hence the right to confrontation. As such, the
CPC seems to acknowledge the accused right to attend the preliminary inquiry
when it requires the court to allow the prosecution open his case and call
witnesses upon the appearance of the accused.”®

On the other hand, the applicability of the right to post trial proceedings is
controversial. The apparent reading of the law suggests that post trial
proceedings such as appeal may not trigger the right to presence for the
following reasons: (1) The CPC allows appeal to continue in the absence of the
defendant where he is a respondent and the striking out of appeal where he is an

% CPC, Supra note 16, Article 127 (1).

7 8240\ OPMnT VS, B.0E ADAINE AALAN AG WCAL A FTCTLTA TAF 19°TY F4.L84-0 Mg §CE
A 0C D77 FA= #4519 O/ao/£120762 ¢h-l-t 25 2008%/9° 1X. 279:

% CPC, Supra note 16, Article 125.

9 Id., Article 160 (2).

 Id., Article 84.
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appellant’!; (2) the appellant or respondent is no more an accused person within
the meaning of the CPC, thus a condition for the invocation of the right is not
met; (3) the right seems to attach to the trial stage and not post trial proceedings.
However, such an approach has adverse implications on the right of the defense,
especially where the prosecution challenges an acquittal or punishment.

That said the requirement to be present at trial is not absolute. The CPC
prescribes exceptional circumstances where trial in the absence of the accused is
permissible. It is only when either the bench warrant or arrest warrant cannot be
executed that the court may consider trial in the absence of the accused.”” This is
permissible on condition that the alleged offence entails rigorous imprisonment
not less than 12 years or it relates to crimes against the fiscal and economic
interests of the state entailing rigorous imprisonment or fine exceeding five
thousand dollars.”> The nature of offences eligible for trial in absentia —the
meaning of offences that attract “not less than 12 years of rigorous
imprisonment” — 1is open to diverse interpretations. Apparently, it can be
understood to refer to the minimum punishment or simply as falling within the
range of a specific rigorous punishment prescribed under the law. While the first
interpretation is difficult to apply since virtually no crime has 12 years as its
lower range of punishment; the second interpretation risks shirking of the right
to be present before trial to the extent that trial in absentia becomes the rule. The
FSCCD is yet to rule on this. Still we suggest for the amendment of this
provision so that trial in absentia is unequivocally reserved only to exceptionally
serious crimes.

Where the court establishes that grounds to conduct trial in absentia are
satisfied, it orders the publication of summons to the accused with a warning
that failure to appear triggers in absentia trial.”* Although the English version is
not clear regarding the manner of such publication, the Amharic version makes
it clear that summons should be published in a newspaper or in other more
effective methods so that it is duly served. The FSCCD echoes this in one
case,”> observing that posting a notice in a fleeing accused residence and kebele
administration does not comply with the law since it is not more accessible and
effective than publication in a newspaper. The court suggests that the minimum
modality of summons is publication in a newspaper, the effectiveness of which

"1 Id., Article 193.

2 Id., Article 160(3).

3 Id., Article 161 (2) and Articles 343 through 354 of the criminal code.

"4 Id., Article 162.

S af DS H4L 7S PFT6-L NAN U M Phufol-d MPAL GCL W ONC A1 Faet P0/av/d. 93577
V&G 22 7 2007 49°. K. 198:
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is contested in Ethiopia context. Where it is established that summons is duly
served and the accused fails to appear thereafter, the hearing continues as in
ordinary cases.”® The court will conduct the hearing of prosecution witness and
may call additional witnesses if it thinks fit to dispose of the case.

The CPC guarantees the accused the right to seek setting aside of a judgment
rendered in his absence within 30 days from the date on which he became aware
of such judgment’’ by establishing that he has not received a summons or he
was prevented by force majeure from appearing in person or by an advocate.”®
After hearing both sides, the court may order either the retrial or dismissal of his
petition. If the court dismisses such petition, the decision is final and non-
appealable.” However, the accused is entitled to appeal against the sentence
within 15 days from the date of the decision that dismisses the petition. 8’

Here, one may question the fairness of denying appeal against dismissal of
application of retrial. This would in effect leave the absent defendant in dilemma
whether to simply challenge the judgment via direct appeal instead of losing his
right to appeal on convictions following unsuccessful attempt for retrial. At any
rate, he can still avail himself of cassation review upon establishing fundamental
error of law.

The CPC is silent on whether and how trial should proceed where the accused
fails to appear after the trial begins. Although the effect depends on the stage at
which the defendant fails to appear and the grounds of absence, anecdotal
evidence shows that the approach of Ethiopian courts is uneven. Some courts
allow trial in absentia only where the defendant fails to appear before the
hearing of his defense provided that the offence qualifies for trial in absentia.
Thus, if the accused absented himself after the hearing of his defense, the trial
continues like ordinary trials, denying the defense the right to seek the setting
aside of the judgment. The FSCCD takes this further to make it applicable to
any offence horizontally, regardless of whether it can be tried in absentia. The
Court sanctions this in W/o Fetia Awol vs Federal public prosecutor by
rejecting the appellant’s motion to cancel a judgment and sentence imposed in
her absence — absence apparently supported by good cause.?! The court held

6 CPC, Supra note 16, Article 163.

" Id., Articles 164 and 197-198.

8 Id., Articles 198 -199.

™ Id., Article 202(3).

80 Ibid.

8L I 4P DO V5 4ol 0PN, Phufol-h MPAL €CE M1 ANC (99, Taot P 13 (/av/4/76909
230 10 477 2004%/9° 4. 305:
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that where an accused person, who has already examined prosecution witnesses
and presented his own defense, failed to appear on the day fixed to pronounce a
final judgment, the proceedings cannot be taken as default hearing/judgment and
hence no retrial is warranted.5?

This wholesale approach of the court undermines the right to confrontation and
the fairness of the trial in many senses. First, the court erroneously limits the
scope of the right simply to the stage of hearing of prosecution and defense
witnesses. Yet, the right covers the entire trial proceeding including sentencing
hearing. This denies the accused his opportunity to present favorable sentencing
facts and challenge unfavorable ones. Second, it overlooks the distinction
between total in absentia (absence from the outset) and partial in absentia
(absence at some stages of the trial). Although not apparent from the law, the
court refuses to recognize the latter version of absence and takes the entire trial
as though it was held in the presence of the accused thereby blocking any chance
of rehearing of the sentencing part. Third, the court seems reluctant to appreciate
the necessary counterbalancing measures to the detriment of the accused right to
confrontation. This could be done for instance by determining, based on the
appellant’s claim, whether the defendant was prevented from attending the latter
stages of the trial owing to a good cause. Rather than pronouncing judgment and
imposing a sentence in absentia, it would have been fair if the court ordered the
bail bond to be forfeited, issued bench warrant and adjourned the case since the
accused might have been hindered by conditions beyond her control as she
claims. Further, her own lawyer whom she claimed to have been prevented
while she was absent could have represented the appellant. From the available
records, it is not clear whether these measures have been exhausted.

Similarly, the FSCCD in Andualem Genanaw vs Amhara Regional State public
prosecutor®® reversed a decision by a lower court, which, on grounds of offence
illegibility, rejected the prosecution’s motion for trial in absentia involving a
defendant who failed to appear on a date fixed to hear his defense. Thus, trial in
absentia (in this case offence eligibility) may not be invoked where a defendant
who utilized his right to challenge prosecution witnesses and was allowed to call
his defense, becomes absent. In effect, the court seems to cancel the requirement
of the law, which limits the scope of trial in absentia to offences punishable with
not less than 12 years of imprisonment. This approach undermines the right of
the accused to be present by subjecting any offence to trial in absentia so long as

82 Ibid.
8 WIBhAI® 1SS VS ATIE- HAA OF T Ceafol-d MPAL CE N NG OO Thot #7822 (Voo/#/127313
22001/2010 %9
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similar factual circumstances unfold. It also refuses to recognize partial in
absentia trials to which the facts of the case under consideration squarely fit in.

Furthermore, the CPC does not regulate whether a trial should continue or a
retrial should be conducted and whether an accused should be allowed to join
the trial when he has shown up amid a trial pending in his absence. Nor is there
any jurisprudence established by the FSCCD on the matter. The way each court
handles such legal gaps might adversely implicate the right of the defense in
general and the right to confrontation, in particular. So long as it doesn’t
prejudice the defendant’s right, in principle, he should be allowed to join in;
otherwise a retrial can be considered.

Before winding up this part, it is intriguing to note that grounds of trial in
absentia are not limited to waivers by the accused. The most commonly
acknowledged grounds also include absence due to health problems and removal
of a disruptive defendant. In many jurisdictions, courts are mandated to limit the
right to presence and thus the right to confrontation by removing a defendant
from a trial for his disruptive conduct.®* However, in Ethiopia there is no
procedure that permits the court to remove a disruptive defendant. Absent such
procedure means courts simply adjourn a trial after holding a disruptive
defendant in contempt. Likewise, the absence of a defendant due to health
problems may not trigger trial in absentia; nor is there any deferral mechanism
under the law thereby leaving the court simply to rely on adjournments until the
accused recovers.

To sum up, the CPC acknowledges the accused right to be tried in person in
principle and prescribes exceptional circumstances where trial in absentia can be
conducted. However, apart from the elusiveness of offences eligible to trial in
absentia, such specific guarantees /counterbalancing measures are missing:
mandatory legal representation during trial in absentia; and the state’s duty to
establish that the accused is effectively served with advance notice and warning.

2.2 The Accused Right to Demand Prosecution Witnesses to Appear in
Person

The Constitution guarantees the accused the right to a public trial, the right to
have full access to any evidence presented against him, and the right to examine
witnesses testifying against him.3® The effective exercise of these rights depends

8 See generally Sarah Podmaniczy, Order in the court: Decorum, Rambunctious Defendants and the
Right to be Present at Trial, Journal of constitutional law, Vol.14, No.5 (2012), p.1283.
8 FDRE Constitution, Supra note 15, Articles 20(1) and (4).
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on the appearance of witnesses before a court. The CPC acknowledges this by
providing for stringent rules designed to ensure the appearance of prosecution
witnesses before trial. Among such rules, one finds the rules governing trial and
preliminary inquiry. The CPC demands all witnesses who have given their
testimony against the accused during preliminary inquiry to execute bonds
binding themselves to appear before the trial court.?® Albeit its propriety is
assailable, it also empowers the court to put them in custody until the trial or
they execute the required bail bond.?” It is only where it is impossible to bring
such witnesses for justified grounds that their depositions taken at preliminary
inquiry may be read and put in evidence in trial.

Once the date for trial is determined, the CPC requires the prosecution to furnish
the register with a list of its witnesses to be summoned by the latter.%’ The trial
court is empowered to issue bench warrant to arrest prosecution witnesses if
they failed to appear before the court after they have been duly summoned and
there is proof of service of such summons.”® However, no other remedy is
provided under the CPC where it is impossible to execute such bench warrant.
The practice, which appears to have been endorsed by the FSCCD °!, indicates
that if all or sufficient number of the prosecution witnesses failed to appear after
dully summoned, and the police failed to execute the bench warrant after giving
some adjournments, the court, by its own motion, orders to terminate the
proceedings with the prosecution retaining the power to activate it. Whether
such order temporarily suspends the period of limitation from running®? or
interrupts the period of limitation®> remains controversial. From the foregoing,
one can conclude that the prosecution witnesses are necessarily required to
appear in person while giving their testimony at trial.

Even though the Constitution unconditionally entitles the accused the right to
have full access to any evidence produced against him, there are several
instances where the testimony of an unavailable witness may be put in evidence
under the law, thereby prompting intrusion into the right to confrontation. The
problem has two dimensions. First, the constitution accommodates no exception

8 CPC, Supra note 16, Article 90 (1).

8 Id., Article 90(2).

88 Id., Article 144.

¥ Id., Article 124 (1).

0 Id., Article 125.

N @l HAT T vS £.L8-A OFMhT Cbufoled MPAL GCE O ONC (L TaT 75 10 (/o0/1/45572
1126 47 2002 9.9° 14195

92 Criminal Code of Federal Democratic Republic of Ethiopia, Proclamation 414/2004, Federal Negarit
Gazeta (2004) Article 220 (1).

% Id., Article 221 (1).
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to the right. Thus, any qualification to the right per se gives rise to
constitutionality issues. Second, even accepting the qualification is vindicated as
a matter of practicability, the balance between competing interests appears to
have not properly configured. Below are some of the manifestations of these
problems.

i) Hearsay

The CPC allows a prosecution witness to give testimony with regard to facts he
has direct or an indirect knowledge.”* The phrase “indirect knowledge” can be
construed to refer to hearsay, albeit some understood it to connote simply
circumstantial evidence as opposed to hearsay. Practice supports both lines of
interpretation with some courts rejecting hearsay evidence altogether, while
others simply endorsing it.”> The FSCCD seems to uphold hearsay in a couple of
cases.”® For instance, in Feyisa Mamo vs. Federal Prosecutor, the court
admitted the testimony of two hearsay witnesses. The first witness claimed to
have confirmed from a mute victim who later died as a result of an attack that
the defendant had attacked him, and the second witness testified to have learned
this very fact from the first witness. The court held that although the testimony
of the witness, which is hearsay, is admissible pursuant to article 137(1), it failed
short of establishing the guilt of the appellant to the required degree.’’

The practice of using hearsay evidence in criminal cases exhibits two
limitations. First, the hearsay declarant who cannot appear in person before trial
court while giving his statement is not subject to cross-examination. This
compromises the accused’s constitutional right to confront adverse witnesses,
which is recognized unconditionally. Further, in relying on hearsay, neither
lower courts nor the FSCCD articulated detailed admissibility standards,
apparently suggesting unqualified use of hearsay. There are no legal rules under
the CPC to regulate hearsay evidence particularly on its admissibility and weight
requirements. Nor are justified grounds of unavailability of the declarant, other
admissibility and weight requirements regulated. Therefore, uneven and
unregulated reliance on hearsay evidence to warrant conviction seriously
undermines the accused right to confrontation. Interestingly, the draft criminal

9 CPC, Supra note 16, Article 137 (1). Accordingly, the prosecution witnesses may testify against the
accused facts which he/she has indirect knowledge.

% See Tesfaye Abate, “Yesemi semi masreja (Hearsay Evidence)”, Mizan Law Review, Vol.6, No.1,
(2012), p.116.

% LLATIT VS bolilolh OPNNT Phulol-t MPAG GCL M ANC (7L Fa=T PR 19 Voo/#/109441 T¢ 17
2008 9.9° 1. 250: HEU-T F80 Vs ACTLE 0P0hT Plofole-dh MPAL GCL N ANC (1. Tt PR 7
(Vao/#/31731 ¢n-1:1-20009.9° 1% 279::

97 4LATII Vs L4\ OFNNT PR 19 TR 25657 (Id.)
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procedure code puts this problem straight by requiring a witness to testify only
on matters he possesses direct knowledge.”®

ii) Depositions

As shown elsewhere, the prosecution assumes the responsibility to ensure that
witnesses attend the trial so that the defense exercises its right to cross-
examination. It is only under exceptional circumstances that are beyond its
control that the prosecution may be dispensed with this obligation. Under
Ethiopian law, the depositions of a prosecution witness®® taken at preliminary
inquiry may be read and put in evidence by the trial court where such witness is
dead or insane, cannot be found, is so ill as not to be able to attend the trial or is
absence from the country.'”’ This qualification to the right to confrontation
raises several legal and practical questions. In what follows we will address the
prominent ones.

To start with, there are issues on whether the list of grounds of unavailability is
exhaustive. Apparently, it seems exhaustive. Yet, this leaves out some instances
of practical necessity and thus giving rise to problems in balancing competing
interests. For instance, witnesses may not be available to testify on grounds of
self incrimination or privileged communications or for any other valid reasons.
It is not clear whether such grounds justify the admission of out-of-court
statement of such witnesses without hearing them at trial, thereby limiting the
right to confrontation. This could be the case for example with incriminating
statements made at the police station against a spouse but later recanted at trial
on grounds of spousal privilege, albeit not clearly recognized by law for now. '%!

Secondly, some of the grounds of unavailability that warrant incursion into the
right are vague. For example, it is not clear how much effort is needed to secure
the witness’s presence at trial before he is declared “cannot be found”. As it
stands now, the law does not require any standard to determine this. Perhaps it
would be up to the court to distill the matter, which is not the case so far. Here,
experience from other jurisdictions could be illuminating. While the US
experience suggests, among others, the standard of good faith requirement, i.e.,
the prosecution [police] must make a good-faith effort to produce at trial

%8 See article 239(1) the draft criminal procedure code as was valid in November 2019.

% The procedure of preliminary inquiry works to preserve the prosecution evidence only; the defense
lacking similar advantage. This is in clear contrast with the principle of equality of arms.

100 CPC, Supra note 16, Article 144.

101 Tt is important to note that this problem would arise once the draft criminal procedure code which
recognizes spousal privilege comes into force.
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witnesses against the defendant;'”> UK law demands steps reasonably
practicable to be taken to find the witness.!?® Thus, it is not enough to simply
make phone calls or issue summons. Rather, a series of effort including visits of
the witness’s residence are required.'%*

The same can be said of the ground: “absent from the country”. Apparently,
establishing a mere absence of a witness within the Ethiopian territory is enough
to undercut the right to conformation and admit depositions given at the
preliminary inquiry. Indeed, in practice, it is suffice to produce evidence of the
witnesses’ departure to a foreign jurisdiction regardless of any effort to bring
them back. Apart from establishing absence, some reasonable effort to secure
the presence of a witness should be required so that a right balance is struck
between the interests of the defense and that of the public.

Thirdly, it is not clearly articulated whether such disposition should be subject to
an oath and cross examination. An affirmative conclusion can only be made
through an implied reading of articles 88 and 147 of the code which regulate the
recording of evidence to include the fact that witnesses have sworn in and that
their testimony is divided into evidence-in-chief, cross-examination and re-
examination.!%

Fourthly and most profoundly, although both the constitution and the ICCPR
entitle the accused the right to be represented by legal counsel of his choice, he
is often unrepresented during preliminary inquiry. The CPC does not explicitly
require legal representation during preliminary inquiry, either. Nor is there free
legal service available to the accused at the pretrial stage, preliminary inquiry
included.!® This is inconsistent with the FDRE Constitution and the
requirements of ICCPR, as held by the UNHRC in Simpson v Jamaica.'"’In the
circumstances, no meaningful participation of the accused and effective cross-

12 Brian J. Hurley, Confrontation and the Unavailable Witness: Searching for a Standard, Valparaiso
University Law Review, Vol.18, No.1, (1983), p. 207.

103 John D. Jackson and Sarah J. Summers, supra note 9, p.329.

104 Tbid.

105 CPC, Supra note 16, Article 147(1) reads “the evidence of every witness shall start with his name,
address, occupation and age and an indication that he has been sworn or affirmed.” Article 147(3)
reads: “the evidence shall be divided into evidence-in-chief, cross-examination and re-examination
with a note as to where the cross-examination and re-examination begin and end.”.

106 Federal Democratic Republic of Ethiopia, Five Years National Human Rights Action Plan (2013 —
2015), p.37. Available at www.absinialaw.com. Accessed on 6 March, 2019.

107 Simpson v. Jamaica, Supra note 51, para 7.3 (noting that: “a magistrate should not proceed with the
deposition of witnesses during a preliminary hearing without allowing the author an opportunity to
ensure the presence of his lawyer”).
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examination can be imagined thereby leaving the reliability of witnesses go
unchecked which in turn impinges on the fairness and accuracy of the trial.

Finally, it is interesting to see whether such depositions alone can be sufficient
grounds for a conviction. In general, absence of clear requirement of
corroboration under Ethiopian law means depositions alone can sustain a valid
conviction. However, concerns on the reliability of such convictions may
abound unless at least the defense is afforded with sufficient opportunities to test
such evidence, pretrial or at the trial stage.

In conclusion, the writers hold that considering the depositions of prosecution
witnesses taken at preliminary inquiry as evidence would threaten the right to
confrontation unless: (i) witnesses are unavailable due to justified grounds (ii)
the accused is guaranteed with the chance to cross examine witnesses either at or
prior to the trial; and (iii) the accused is represented by legal counsel. The right
to confrontation may not be effectively exercised in the circumstances where
defendants are not represented by legal counsel; a phenomenon common to
Ethiopia.

iii) Witness Statements made at police stations

Article 145 of the CPC allows the testimony of witnesses taken during police
investigation to be put in evidence. Albeit variations on the interpretation of this
provision — For example, some limiting its use only to impeaching the credit of
witness’s statements tendered at trial for perjury purposes — there is broad
leeway for courts to render a judgment based on such evidence both directly or
indirectly. Indeed, practice also supports this.!?® Nonetheless, the law does not
entitle the suspect to appear in person and to be represented by legal counsel of
his choice particularly when the investigative police officer takes the testimony
of adverse witnesses. There is also no legal requirement for such witnesses to be
examined by the suspect during police investigation. Reliance on such
statements to ground a conviction, when witnesses are unavailable, contradicts
and undermines the right to confrontation, and hence the fairness of the trial.

iv) Witnesses protection measures

The rights of witnesses and that of the accused person are linked so inextricably
that a complete understanding of one of these rights is impossible without a
close examination of stipulations regulating the other. The Witness and Whistle-

1% Yosef Fenta, The Admissibility of Absent Witnesses in the Criminal Proceedings of Ethiopia:
Examination of the practice in Bahirdar and surrounding High court, LLM thesis, (2019), p.32.
(Unpublished).
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blowers Protection Proclamation lays down several protective measures for
witnesses. Among others, the following protection measures may be employed
separately or in combination, as the case may be: (a) withholding the identity of
a witness until the trial process begins and the witness testifies; (b) hearing
testimony in camera; (c) hearing testimony behind screen or by disguising
identity; (d) producing evidence by electronic devices or any other method.'”
These measures of protections are available to protected persons on three
cumulative conditions!!?:

1) When the alleged offence is punishable with rigorous imprisonment for ten or
more years or death;

2) Where the offence may not be revealed or established by another means
otherwise than by the testimony of the witness; and

(3) Where it is believed that a threat of serious danger exists to the life, physical
security, freedom or property of the witness or a family member of the
witness.

The above approach on witness protection raises at least two concerns. In the
first place, the limitations to the right to cross examination may not fall within
the bounds of the constitution which unconditionally guarantees the accused’s
right to examine adverse witnesses; thus calling for harmonization of the law
with the constitution or amendment of the latter. An aspect of this limitation was
tested in a terrorism case, though unsuccessfully. In one case before the Council
of Constitutional Inquiry,'''defendants challenged the constitutionality of a
provision of the anti-terrorism proclamation, which permits the use of
anonymous witnesses. However, the Council rejected the motion reasoning that
Art 20(4) of the Constitution doesn’t recognize the right to have the identity of
witnesses disclosed, nor does it impose a duty on the prosecution to disclose
same.'!? The Council held that the relevant provisions of the Anti-terrorism and
Witnesses Protection proclamations, which permit the use of anonymous
witnesses, are constitutional.'!? The Council’s decision is controvertible at least
on two fronts. First it unduly restricts the right to cross-examination by
overlooking the right to know one’s accuser — a well-established dimension of

19 Witness Protection Proclamation, supra note 17, Article 4, para.1 (h)-(k).

10 74 Article 3.

1" Mahdi, Alyi and others, File no 2356/2009, Council of Constitutional Inquiry, (2009 EC), as cited in
Taddese Melaku, The Right to Cross-examination and Witness Protection in Ethiopia: Comparative
Overview, Mizan law Review, Vol.12, No.2, (2018), pp.322-23.

12 1bid.

13 Ibid.
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the right to confrontation.!'* Second, it involves a misconception of the
duty/right of disclosure and its scope under the constitution where the defense is
unequivocally entitled to have “full access to any evidence presented against it”,
witnesses and their identity included so that the defense mounts its defense and
examines adverse witnesses effectively.'!> Practice also supports this where
accused persons receive a copy of the charge with a list of evidence including
the name of witnesses.

However, this is not to suggest that the right to confrontation should remain
unbridled. Leaving the constitutionality issue aside, one may still justify the
above limitations on the right to confrontation on grounds of necessity triggered
by the desire to make a balance between the rights of the defense and that of
victims and witnesses.

Yet, one challenge remains unresolved which takes us to the second concern: the
configuration of those interests made by the Ethiopian lawmaker lacks
systematization and cogency. Two illustrations seem suffice here. First, the
second test on the value of the testimony which implies that witnesses with
decisive testimony may qualify for protection, including protection of
anonymity, gives rise to questions of fairness. While it is essential to ensure that
limitations to the right to confrontation notably through witness protection
measures are strictly necessary, this does not in any way imply that convictions
grounded solely on untested/anonymous evidence are justified. Thus, the second
precondition for witness protection, which could possibly lead one to the
conclusion that untested evidence alone, can sustain a valid conviction needs
attention. Second, the power to determine the applicable witness protection
measures including the use of anonymous witnesses is reserved to the Attorney
General, a party to the proceedings and whose decision is not subject to judicial
review;''® thereby missing out important counterbalancing judicial safeguards
for the accused’s right to confrontation.

On the other hand, it is intriguing to see that in clear contrast to many
jurisdictions, competent child witnesses and other vulnerable witnesses such as
witnesses with intellectual disability and victims of sexual offences are not
“protected persons” per se under the definition of the witness protection
proclamation. Such witnesses can only receive protections upon fulfilling the

114 Tan Dennis,Supra note 1, p.255-56. (Noting that the right to know the identity ones accuses forms part
of the right to confrontation). For more critics on the council's decision see Taddese Melaku, Supra
note 111.

115 FDRE Constitution, Supra note 15, See Article 20(4).

116 See the Witness Protection Proclamation, Supra note 17, Article 25.
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above three cumulative conditions. Thus, a child witness or sexual offence
victim witness in crimes that attract less than ten years of rigorous imprisonment
may be subject to rigorous cross examination by the defense without any limit.
Apart from leaving them in distress and anxiety, such unregulated cross
examination would compromise the reliability and fairness of the ftrial,
fundamental values pursued by the right to confrontation itself.!'” That is why
many jurisdictions limit the right to confrontation by extending such witnesses
various protections measures including protection of anonymity, regulating the
nature of questions, and questioning through intermediaries.''® Indeed in
Ethiopia, it would be unfair not to mention the commendable practice of
establishing child friendly benches in some quarters, which could address some
of the concerns raised above. Still, the interests of child and other vulnerable
witnesses need to be protected by law having regard to other competing
interests.

v) Expert Opinion Reports

Where the prosecution or the court relies on expert evidence, the defense has a
constitutional right to challenge it, including by countering it with own expert
witnesses. The CPC recognizes the party’s right to call and examine witnesses,
including experts; leaving the manner of presentation of expert opinion largely
unregulated.!’ Partly due to laxity of the law particularly on whether
preparation of a report is needed!?® and mainly due to the aberration of the
practice, many expert opinion reports are considered as documentary
evidence,'?! thereby dispensing the prosecution with the production of experts
who prepared them to testify before trial. In principle, this severely limits the
rights of the defense to cross examine such experts.

2.3 The Accused Right to Cross-examine Witnesses

The constitution, under Article 20(4), states that accused persons have the right
to examine witnesses testifying against them!??, but without prescribing any

17 Adrian Keane, Supra note 63.

"8 Ibid.; Schwikkard,, Supra note 63; Bala, Child witnesses in the Canadian Criminal Courts, Psychology,
Public Policy and Law,Vol.5 (1999), p.323. This is the case for example in several jurisdictions as
diverse as South Africa, Norway, USA, UK, Canada, and Australia.

19 CPC, Supra note 16, Article 136(2-3).

120 See Semeneh Kiros and Chernet Hordofa, When the expert turns into a witch: Use of expert Opinion
evidence in the Ethiopian Justice System, Journal of Ethiopian Law, Vol.27, No.1, (2015), pp.120 and
121 (suggesting contents of a standard expert opinion report).

121 Id, p.103.

122 The full text of Article 20(4) of the FDRE constitution reads: “Accused persons have the right to have
full access to any evidence presented against them, to examine witnesses testifying against them, to
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exception to this right. The phrases: “right to examine” and “witnesses testifying
against them” are crucial elements of the right. Broadly speaking, the right to
“examine” is a general term and includes the right to cross-examine prosecution
witness. And specifically, the distinct use of the phrases “...examine witnesses
testifying against them” and “...examination of witnesses on their behalf” under
the constitution makes it clear that the former refers to cross-examination.

Nonetheless, the expression “witnesses testifying against” the accused within the
meaning of the constitution is vague and requires interpretation. The scope of
the right to confrontation depends on how broad or narrow the term “witness” is
construed. Some limit witnesses only to those who provide testimonial
statements, '2* thereby rendering the right to confrontation inapplicable to non-
testimonial statements.'>* Others understood the word liberally to include any
person with personal knowledge of something relevant to a case.'>The
European Court of Human Rights has rejected the narrower conception of
witnesses and observed that the term needs to be conceived autonomously to
include not only those who testify at trial but those who give pre-trial statements
that are used in evidence at the trial.'?® In our case, the term “witness” has not
been defined in the context of the right to confrontation thereby leaving those
who qualify as “witnesses testifying against the accused” indeterminate. >’ The
literal dictionary meaning of the term reflects its liberal conception. If one relies
on this definition, the following out-of-court statements may fall under the
category of witnesses testifying against the accused: (a) a medical doctor who
gives a report about the seriousness or extent of the injury of the crime victim;
(b) a traffic police reporting about whether the driver has committed
professional fault or not before and during an accident; and (c) an expert witness
testing DNA and blood-alcohol content of the accused. Nonetheless, in practice,

adduce or to have evidence produced in their own defense, and to obtain the attendance of and
examination of witnesses on their behalf before the court.”

123 Obviously, there is some fuzziness in the term ‘testimonial’, but a practical definition is that if a
reasonable person in the position of the maker of the statement would realize that the statement would
likely be used in a criminal prosecution against the accused then the statement is testimonial. Here, the
intention of the maker of the statement and the purpose of it should be taken into account to judge
whether the statement is testimonial or not. In any case under this conception, a statement that is
‘testimonial’ in nature may not be used against an accused unless he/she has had an adequate
opportunity to examine the maker of the statement. See Richard D. Friedman, Supra note 4, p.5.

124 See Jeffery Bellin, The Incredible Shrinking Confrontation Clause, Boston University Law Review,
Vol.92 (2012), p. 1882.

125 Id., p.1886.

126 Kostovski v. Netherlands (1990) 12 E.H.R.R. 434 cited in William O’Brian, The Right to
confrontation: European and US Perspectives, LQR Vol.121(2005), p.481-510.

127 The term is defined for witness protection purposes as “a person who has acted or agrees to act as a
witness in the investigation or trial of an offence against the accused”. See Witness Protection
Proclamation, Supra note 17, Article 2(1).
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all expert opinion evidence is treated as documentary evidence dispensing the
expert from appearing before court for testimony!?®, thus seriously undermining
the accused’s constitutional right to confrontation.

Besides, the CPC under Articles 87 and 143 empowers the court to call
additional witnesses on its own motion at the preliminary inquiry and trial stages
respectively. However, whether and when additional witnesses called by court
can be considered, as “witnesses testifying against the accused” is unclear,
consequently leaving uncertain the right of the accused to confront such
witnesses. No jurisprudence is established to crystallize this, either. Indeed, as
much as one argues that the accused retains his right to cross examine adverse
witnesses, regardless of who calls such witnesses; there are also counter
arguments that witnesses called by the court are not witnesses of the parties as
such and hence are not subject to structured examination by the parties. This
needs to settle with clear statement of the law or jurisprudence.

On the other hand, the constitution does not entitle the suspect to cross-examine
witnesses giving testimony against him during police investigation. There is no
legal requirement that the suspect appears in person before the police during the
taking of the testimony of witnesses against the former. Yet, pursuant to the
CPC, the statements of the witnesses made before police in the course of
investigation may be put in evidence during trial.'>” To the extent this provision
is construed to refer to evidence used against the accused, using the testimony of
such witness — without giving the accused an opportunity to cross examine it
— infringes his right to confrontation.

The provisions of the CPC dealing with preliminary inquiry do not
unequivocally guarantee the accused the right to cross-examine prosecution

30while allowing the depositions of a witness taken at preliminary
131

witness
inquiry to be read and put in evidence.'”' One can only arrive at a conclusion
through inference: the cumulative reading of Article 88 and 147(3) of the CPC
suggests that the accused is entitled to cross-examine prosecution witness during
preliminary inquiry.

The accused has the right to cross-examine those witnesses and experts
produced by the prosecution before trial court. Pursuant to the CPC, the main
purpose of questions put in cross-examination is to show to the court what is

128 Semeneh Kiros and Chernet Hordofa, Supra note 120, p.103.
129 CPC, Supra note 16, Article 145(1).

130 1d., Articles 80-93.

Bl 1d., Article 144.
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erroneous, doubtful or untrue in the testimony of witness during examination in
chief.132Yet, the CPC is silent on whether the accused is entitled to cross-
examine additional wittiness called by court during both the preliminary inquiry
and trial stages.!’* If additional witnesses called by court are considered as
witness testifying against the accused according to the constitution, then one can
arguably claim that the accused shall be entitled to cross-examine them.

Article 137(1) of the CPC authorizes prosecution witnesses to give testimony
concerning facts of which they have an indirect knowledge. Here, the phrase
“indirect knowledge” can be interpreted to mean the prosecution can produce
hearsay witnesses. Indeed as shown above the Federal Cassation Bench has
already endorsed such interpretation. Yet, neither the law nor the court
prescribes how hearsay evidence should be administered in general, what types
of hearsay evidences shall be produced and to what extent hearsay witnesses
warrant conviction of an accused. This creates a broad leeway to resort to
hearsay evidence without significant restraint to the detriment of the accused
right to confrontation and thus the fairness and reliability of the trial.

Conclusion

Ethiopia has ratified both the ICCPR and UDHR and acceded to the ACHPR.
However, neither of them is translated to the national working language, and
published in official Federal Negarit Gazeta. This hinders their enhanced
domestic implementation. PGRFTLA in Africa, adopted by the African
Commission on Human and Peoples’ Rights pursuant to the power vested to it
under Article 45(c) of the ACHPR, has acknowledged the accused right to
confrontation. The African Commission on Human and Peoples’ Rights urges
State parties to the ACHPR to adopt the PGRFTLA or to reform their national
legislations in order to incorporate its principles. Ethiopia has not heeded to this
call either by adopting the PGRFTLA or modifying national legislations to
incorporate its principles.

As shown elsewhere, the accused right to cross-examine an adverse witness has
received constitutional protection in Ethiopia. However, the language used in the
constitution poses one challenge. The constitution leaves the right unqualified;
thereby putting in question the propriety of restrictions made by other laws.
Although not clearly mandated by the constitution, some laws put restrictions to

132 1d., Article 137(3).
133 Under the Criminal Procedure Code of Ethiopia, Courts are empowered to call additional witnesses
upon their discretion. Such witnesses are sometimes known as “court witnesses”.
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the right with a view to protect other overriding interests. Such laws exhibit
several blemishes in terms of counterbalancing the interests involved in the
criminal process, notably the rights of the accused on the one hand; and that of
victims and witnesses, on the other. While allowing incursions into the right of
the accused to cross examine prosecution witnesses, the protections extended to
him are by and large precarious. To a certain extent this also applies to witnesses
and victims. Some of the manifestations of these defects include the following: -

First, although the constitution is silent regarding trial in the absence of the
accused, the CPC allows trial in absentia in crimes entailing not less than 12
years of rigorous imprisonment, albeit without providing for adequate
safeguards for the accused.!** Some of such inadequacies relate to the fact that:
given the broad range of criminal punishment under Ethiopia law, it could cover
a wide range of crimes; that the accused is not entitled to a mandatory legal
representation; that the prosecution does not assume the burden of establishing
the fact that effective notice and warning has been served to the absent accused.

Second, the suspect is not entitled to question witnesses during police
investigation, nor is this unequivocally guaranteed in the preliminary inquiry.
Furthermore, no law demands the testimony of the witness to be taken in the
presence of the suspect during police investigation, nor is the accused entitled to
a mandatory legal representation during the preliminary inquiry. Irrespective of
these realities underlying the law the CPC allows the testimony of a witness
taken during police investigation and preliminary inquiry be put in evidence at
trial to the detriment of the accused right to confrontation.

Third, the CPC indirectly allows the prosecution to produce hearsay witnesses,
which is also sanctioned by the Cassation bench. However, there are no rules on
hearsay evidence governing the types and conditions under which it can be
admitted and the weight attached to it; arguably warranting an unqualified use of
hearsay. This is against the accused right to confrontation in particular and
principles of fair trial in general.

Fourth, although the constitution unconditionally guarantees the accused the
right to cross examines adverse witnesses, the Witness Protection Proclamation
prescribes circumstances under which witnesses can give their testimony
anonymously in which case such protection measures may apply: hearing
testimony behind screen or by disguising the identity of the prosecution
witnesses or producing evidence by electronic devices or any other methods.

134 CPC, Supra note 16, Article 161(2) (a).
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Yet, it is difficult to align such protection measures with the constitution, as it
accommodates no exceptions for anonymous witnesses. Even accepting the
restrictions justified as a matter of necessity, the conditions to invoke the
protections fall short of striking a proper balance between the rights of the
defense and that of victims and witnesses. This is so in two senses: there is no
adequate protection for the defendant as a counterbalancing measure; and some
overriding interests and values, which can be captured in terms of shielding
vulnerable victims and witnesses such as child witnesses and victims of sexual
offenses, are left unprotected.
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Conceptualizing Peasants’ Property Rights over Land under the
FDRE Constitution
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Abstract

The question of who can use what resources of the land remained one of
the most contentious subjects in policy debates and constitutional design.
The FDRE Constitution has put in place a property regime
acknowledging, inter alia, the State, the peoples of Ethiopia, peasants
and pastoralists as having recognized interests/rights over land. Yet the
reaches and limits of entitlements of these various stakeholders have not
been resolved with a degree of certainty. This article examined the
entitlements of peasants pertaining to land, based on doctrinal research
method where the contents of Constitutional rules are exposed in light of
general principles and concepts in property law. From this examination,
it is concluded that while the letters of subsidiary laws and general
rhetoric espouse the view that all potential powers and/or rights are put
in the bucket of ownership and exclusively vested to the state, a closer
look into the Constitutional provisions demonstrates that the state
remained with a vacuum title in relation to land allocated to peasants and
pastoralists individually or communally.

Key words: peasants, property, property rights, land, ownership, landholding rights

Introduction

Land continues to be one of the essential, perhaps the most essential, economic
resources across communities in the globe. Reflecting this fact, land tenure', the
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system that “determines who can use what resources of the land for how long,
and under what conditions,”? takes the center stage in policy debates.

A cursory review of Ethiopian land tenure system over the century shows that, it
has been a major policy issue with the system changing with changing
ideologies.? Leaving aside the remote past, the constitutional norms* during the
Imperial time purported to uphold private ownership of land until they were
superseded by declaration of public ownership of land® during the Derg regime.®
Public ownership of land was upheld and continued during the transitional
period.”

The 1995 FDRE Constitution® came up with its own design on the question of
‘who can use what resources of the land’. The Constitution lists the State, the
peoples of Ethiopia,’ peasants, pastoralists, and investors as having vested
interest in land though the bounds of their entitlement with respect to land

2 FAO, Access to Rural Land and Land Administration after Violent Conflicts, Land
Tenure Studies 8, Rome (2005), p.19.

3 See generally Daniel Weldegebriel, Land Rights in Ethiopia: Ownership, Equity,
and Liberty in Land Use Rights, Peer Reviewed Working paper, 2012.

4 Constitution of Ethiopia, (1931), Article 27; The Revised Constitution of Ethiopia,
(1955), Article 44.

5 See Proclamation to Provide for the Public Ownership of Rural Lands,
Proclamation No. 31/1975, Negarit Gazetta, (1975) (hereinafter, Proc. No.
31/1975); see also Government Ownership of Urban Lands and Extra House
Proclamation, Proclamation No. 47 of 1975, Negarit Gazetta, (1975) (hereinafter
Proc. No. 47/1975).

 On September 12, 1974, military leaders of Ethiopia's creeping coup d'etat placed
Emperor Haile Selassie I under arrest and quickly formed a provisional military
government. In March 1975, the Provisional Military Administrative Council
(PMAC) officially terminated the ruling monarchy and began to promulgate a
series of radical socialist measures. John M. Cohen& Peter H. Koehn, Rural and
Urban Land Reform in Ethiopia, African Law Studies, No.14, (1977), p. 3.

7 The period between the eviction of Derg from power in 1991 and the adoption
FDRE Constitution in 1995. The then economic policy (issued in December 1991)
of Transitional Government that declared land would remain under state
ownership.

8 Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No.
1/1995, Federal Negarit Gazetta, (1995) (hereinafter FDRE Const.), Article 40.

% 1d., Article 40(3), second sentence. The Nations, Nationalities and Peoples of
Ethiopia are also mentioned as owners of land rights. We will not delve into the
bewildering issue of defining who they are, and perhaps that no one precisely
understands. The design of the provision suggests the term Ethiopian peoples sums
up the triple designations.
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remained uncertain and controversial. Article 40, on the Right to Property,
provides: '’

1.

Every Ethiopian citizen has the right to the ownership of private property.
Unless prescribed otherwise by law on account of public interest, this
right shall include the right to acquire, to use and, in a manner
compatible with the rights of other citizens, to dispose of such property by
sale or bequest or to transfer it otherwise.

"Private property", for the purpose of this Article, shall mean any
tangible or intangible product which has value and is produced by the
labour, creativity, enterprise or capital of an individual citizen,
associations which enjoy juridical personality under the law, or in
appropriate circumstances, by communities specifically empowered by
law to own property in common.

The right to ownership of rural and urban land, as well as of all natural
resources, is exclusively vested in the State and in the peoples of
Ethiopia. Land is a common property of the Nations, Nationalities and
Peoples of Ethiopia and shall not be subject to sale or to other means of
exchange.

. Ethiopian peasants have right to obtain land without payment and the

protection against eviction from their possession. The implementation of
this provision shall be specified by law.

. Ethiopian pastoralists have the right to free land for grazing and

cultivation as well as the right not to be displaced from their own lands.
The implementation shall be specified by

Without prejudice to the right of Ethiopian Nations, Nationalities, and
Peoples to the ownership of land, government shall ensure the right of
private investors to the use of land on the basis of payment arrangements
established by law. Particulars shall be determined by law.

7. Every Ethiopian shall have the full right to the immovable property he

builds and to the permanent improvements he brings about on the land by
his labour or capital. This right shall include the right to alienate, to
bequeath, and, where the right of use expires, to remove his property,
transfer his title, or claim compensation for it. Particulars shall be
determined by law.

19 The provision is reproduced here, for each of the sub-provisions are inter-related,
so as to provide the glimpse of the whole design.
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8. Without prejudice to the right to private property, the government may
expropriate private property for public purposes subject to payment in
advance of compensation commensurate to the value of the property.

The interplay of this Constitutional precept and a number of federal and regional
legislations subsequently enacted, in their own sphere,!! determines property
rights on land. Both the federal and regional governments produced a number of
legislations'? owing to the Constitutional proviso allowing the particulars to be
specified by law.!3 The laws change from time to time,'* from region to
region,! and so do the rights of peasants.!® Thus, the rights remain volatile in
conceptualization, actual enforcement, and exercise.

Perhaps, nothing has been more controversial, in relation to entitlements in land,
than the issue of expropriation and compensation of peasants’ landholding
rights. The government’s growing demand for expropriation of land to develop
infrastructure and to attract foreign investment!’ resulted in the displacement of

' See FDRE Const., supra note 8, Article 51(5) cum Article 52(2). Federal
Government is vested with the power to “... enact laws for the utilization and
conservation of land.... while states’ domain is to “administer land” in accordance
with Federal laws. See Article 51(5) cum Article 52(2).

12 See generally Rural Land Administration and Land Use Proclamation of Federal
Democratic Republic of Ethiopia, Proclamation No. 456/2005, Federal Negarit
Gazetta, (2005) (hereinafter Proc. No. 456/2005), Article 2(2); Expropriation of
land Holdings for Public Purposes, Payments of Compensation and Resettlement
Proclamation, Proclamation No.1161/2019, Federal Negarit Gazetta, (2019)
(hereinafter Proc. No.1161/2019). The Regional States as well enacted their
legislation on land. See for instance, Amhara National Regional State Revised
Rural Land Administration and Use Proclamation, Proclamation No. 252/2017
(hereafter Amhara State Rural Land Proc. No. 252/2017).

13 See FDRE Const., supra note 8, Article 40(4) & (5).

14 Land Administration and Use Proclamation No. 87/1997, Federal Negarit
Gaczetta, (1997). It was later replaced by Proc. No. 456/2005; Expropriation of
Landholdings for Public Purposes and Payment of Compensation Proclamation,
Proclamation No. 455/2005, Federal Negarit Gazetta, (2005) (hereinafter Proc.
No0.455/2005), which in turn is replaced by Proc. No.1161/2019).

15 Montgomery Wray Witten, The Protection of Land Rights in Ethiopia, Afiika
Focus, Vol. 20, Nr. 1-2, (2007), p. 156.

16 Compare, for instance, Proc. No. 455/2005, supra note 14, Article 8(1) vis-a-vis
Proc. No.1161/2019, supra note 12, Article 13. On displacement compensation,
while the former provided for displacement compensation of a value equivalent to
10 years annual produce, the latter increased it to 15 years.

17 Muradu Abdo, Reforming Ethiopia’s Expropriation Law, Mizan Law Review, Vol.
9, No.2 (December 2015), pp.301, 328.
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thousands of peasant households, leaving them without meaningful livelihood.
While the debate at international level concerns how far expropriation
accompanied by adequate compensation itself should be constrained, sadly, the
political and legal discourse in Ethiopia has been whether the government owes
legal obligation to pay compensation for peasant landholdings. The state
officials, legal scholars and judges seem to have succumbed to the idea of,
legally speaking, non-compensability of peasant’s landholding during
expropriation.'® While considerable research has been made in articulating and
restatement of the subsequent legislations regarding peasants’ land rights, not
much has been expended in tracing the rights and their protections in their very
foundation - in the Constitution. It appears that, scholars have given up and
perceived that not much could be fetched from the Constitution to crystallize the
content of peasants’ right in relation to land, to which this author begs to differ.

Relying on doctrinal research method, with an in-depth analysis of the
constitutional provisions, this research attempted to address three basic
questions: what relationship exists between the state and the people of Ethiopia
with respect to land, given that land ownership is “exclusively vested in the
State and in the peoples of Ethiopia”? Second, what is the relationship between
the state and/or the people of Ethiopia vis-a-vis peasants and pastoralists with
respect to land? Third, is landholding rights of peasants rendered legally non-
compensable under the current legal setting? Moreover, wordings like
‘property’, property right, and ‘ownership’, though apparently vernaculars of
property law, need closer examination and contextualized understanding.

Finally, the author would like to note that this research principally aims at
examining the peasants’ right in relation to land but it also makes mention of
pastoralists’ right in land scarcely. However, since peasants and pastoralists are
treated more or less similarly in the Constitution,'” the discussion and
conclusion as regards peasants by and large applies to pastoralists.

The article is organized under six sections. Section one offers an account of the
concept/conceptions of property. Particularly, it presents a general framework
within which the provisions of Ethiopian Constitution on property could be
analyzed and contextualized. The second section is dedicated to examining the
conception of property under the FDRE Constitution. The third section

81d., pp,303, 312, 319.

1 FDRE Const., Article 40(4) & (5). Peasants and pastoralists are treated similarly
in the Constitution. Of course, there might be technical differences in the actual
implementation of the rights.
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explicates the nature of relationship between the state and people of Ethiopia in
relation to land by inquiring into the implication of their designation in the
Constitution as owners of land. The question over the nature of peasants’ rights
in relation to land, in particular the apportionment of interests in land between
the state and the peasants, has taken significant portion of the work and
constituted section four in the overall structure of the research. Section five
assesses the various arguments pertaining to the compensability or otherwise of
peasant land holdings, upon expropriation, under the prevailing legal set up.
Through the critical examination of the arguments, an attempt is made to clarify
misgivings on the subject and reasons thereto. Finally, a brief concluding remark
is provided.

1. Brief Account of the Concept/conception of Property

Providing a universally working definition of the term property is not an easy
task. According to Hart, triple problems underlie the difficulty of dealing with
property: “the problem of its definition, the problem of its justification, and the
problem of its distribution”.2° As a way to deal with the difficulty of definition,
some scholars seem to take the relative nature of the term. Jeremy Waldron,
following this approach, holds that “[t]he concept of property is the concept of a
system of rules governing access to and control of material resources.”?! As
such conceptions of property differ as long as there are different legal systems.

Adriano Zambon concedes the troubling nature of defining the term property.
Yet he calls for a distinction between the concept of property and conceptions of
property,?? the former one being universal while the latter is a relative one. For
Zambon, the concept of property is “more precisely, the minimal sense of the
term property”?3 that serves as minimum common denominator for all theorists
and legal system alike whereas conception of property is a declension of the
concept of property. According to Zambon, in its proper legal parlance, the
concept of property is “a set of one or more deontic modalities that regulate the
relations between persons in connection with one or more goods.”?* Similarly,

20 Adriano Zambon, « Property: A conceptual analysis », Revus [Online], 38 | 2019,
Online since 23 September 2019, connection on 04 February 2020. URL:
http://journals.openedition.org/revus/5208; DOI: 10.4000/revus.5208, p.55.

21 J. Waldron, What is Private Property? Oxford Journal of Legal Studies, Vol.5, No.
3, (1985), cited in Id., p. 61.

22 Zambon, Supra note 20, p.56.

B1d.

#1d., p. 62.
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Hohfeld holds that “property does not consist of things, but rather fundamental
legal relations between people...sets of claims and entitlements in tension with
each other, held by people against one another.”? In simple terms, in its
minimal sense and as a universal concept, property is a set of legal relation
between persons with respect to things.

Zambon further notes the prevalence of two improper uses of the term property.
The first one is concerning the use of the term property as designator of a thing,
which is common in the ordinary course of communication. 2 He expresses his
discontent with the reference to things as the meaning of the term property
stating that it “makes us immediately think of a thing, and it thereby makes it
easier for us to think of property as a single right over a thing” as opposed to a
set of rights or norms in relation to a thing.?” Thus, he emphasizes that the
description of the term property as designator of things should not be used in the
legal lexicon. Second, while property is a set of legal relation between persons
with respect to things, there is this inappropriate characterization of property as
a relation between a person and a thing which is deeply rooted in the Roman
conception of property.

Legal systems and legal theorists may develop their own conception of property
based on that minimal sense - the concept of the term property. 2* Indeed, there
are accounts of property, by legal philosophers, that identify property with just
one right? and characterizations of “property” as aggregate of rights.3? And yet,

% Denise R. Johnson, Reflections on the Bundle of Rights, Vermont Law Review,
(2007), Vol. 32 (2007), p.251.

2 1d., p.65.

1d.

28 Zambon, supra note 20, p. 56.

2 1d., P.62. According to James E. Penner, “property is the right to determine how
particular things will be used”, and “exclusion is [...] the formal essence of the
right.” Penner’s definition of property as the right of exclusive use gives the
impression that it is permitted only to someone to determine how particular things
will be used.

39 Munzer, S. R., Property and Disagreement, in J. Penner & H. E. Smith (eds.),
Philosophical Foundations of Property Law, (2013), Oxford University Press.
Cited in, Id., p. 61. Stephen R. Munzer stated that:

The idea of property [...] involves a constellation of Hohfeldian elements,
correlatives, and opposites; a specification of standard incidents of ownership and
other related but less powerful interests; and a catalog of “things” (tangible and
intangible) that are the subjects of these incidents. Hohfeld’s conceptions are
normative modalities. In the more specific form of Honoré’s incidents, these are
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beyond the minimal sense, general categorization and comparison of the
conception of property is still necessary and possible.

It is worthwhile to cite Pierre’s remark that “an understanding of a different
approach to the similar problem faced by a society governed by the rules of
another tradition, therefore, has the distinct advantage of avoiding narrow-
mindedness in the search for possible solutions.”®! The insights to make this
categorization and comparison are drawn from established legal traditions which
crystallize the conceptions. To this end, the customary Common law-Civil law
division of legal systems is employed here for comparison. In the common law,
especially in the United States, the conventional view takes “property” “as a
bundle of rights” -collection of various rights with respect to a resource,
metaphorically called “bundle of sticks”.3> The sticks could be owned by
different persons. This conception of property is characterized by fragmentation
of title where one is not regarded as owning the thing itself but a right pertaining
to the thing which is enforceable against all persons.’> Emphasizing this
conception in the common law tradition, Johnson explains that “[t]he bundle of
rights metaphor was intended to signify that property is a set of legal
relationships among people and is not merely ownership of ‘things’ or the

relationships between owners and things.”3*

In contrast, in the civil law legal systems such as France, the concept of property
is constructed on the Roman idea of total dominion over a thing whereby all the
uses of a thing are united in the single concept of ownership and vested in the
same person. Under this conception, ownership comprises the union of three
attributes: wsus, fructus and abusus.>® From this characterization of property
rights, one can observe that scholars in the civil law tradition confine the
conception of the rights to ownership. Chang and Smith remarked that “when
civil law property scholars define property rights, they think of only

the relations that constitute property. Metaphorically, they are the “sticks” in the
bundle called property.

31 B. Pierre, Classification of Property and Conceptions of Ownership in Civil and
Common Law, Revue Générale De Droit, Vol. 28, No. 2, (1997), p.238, available
at https://doi.org/10.7202/1035639ar.

32 Yun-chien Chang & Henry E. Smith, An Economic Analysis of Civil versus
Common Law Property, Notre Dame L. Rev., Vol. 88, No. 1, (2012), p.5, available
at http://scholarship.law.nd.edu/ndlr/vol88/iss1/1.

33 Pierre, supra note 31, p. 251.

34 Johnson, supra note 27, p, 249.

35 Pierre, supra note 31, p.249
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ownership.”3¢ Unlike the common law system, where entitlements in a thing are
treated as separate object of ownership, thereby recognizing plurality of owners
in relation to the thing, the civilian notion of ownership is anchored in the
conception that there can be “only one "owner" in respect of each thing.”3’

Of course, this does not mean that only a single person can have rights in a thing
in the civil law legal systems. There could be cases whereby the "owner" may
split and give parts of what is in his exclusive control thereby creating rights
such as usufruct and servitudes. And yet each right created thereto is “a right in

the land (thing) owned by another”.*8

Adriano Zambon made a passing remark that the concept of property right is a
subset of the concept of property. We use the wording “property right” when we
do not want to signal that the holder of the right has a legal position that is not
an advantageous position while property embraces both advantageous and
disadvantageous relationships. 3°

2. Conceptualizing Property Rights over Land wunder the FDRE
Constitution

Constitutional level framing of property rights is so fundamental that it shapes
the entire conceptualization of this right across spheres of peoples’ lives. The
FDRE Constitution takes such a stature requiring critical examination. The
pertinent provisions on property rights in the constitution are always points of
scholarly preoccupation raising such questions as: how is the term property
conceived in the Constitution? Is it similar to the common law conception of
property or that of civil law legal system? What things could be the object of
property? Is the conception of property in the Constitution in congruity with the
pre-existing legal framework as envisaged in Civil Code of Ethiopia?

In this section of the article, an attempt has been made to explicate these issues
as a way to demonstrate the prevailing conception of property in land in the
context of the Constitution. The Constitutional provision on property right opens
its first sentence by stating “[e]very Ethiopian citizen has the right to the
ownership of private property”, and ownership is described as inclusive of the

3¢ Chang and Smith, supra note, p.32.
37 Pierre, supra note 31, p.256.

B 1d,, p.257.

39 Zambon, supra note 20, p.66
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triple elements of usus, fructus, and abusus.*® The notion of property is just
attached to the concept of ownership in the constitution - as it is simply stated
that “[e]very Ethiopian citizen has the right to the ownership of private
property.” Yet this begs such questions as: how about the right to other property
rights lesser than ownership? Does it mean only ownership right is recognized?
Or does it mean other rights are not private property rights? What is private
property in the first place? In an attempt to define “private property," Article 40
(2) of the Constitution stipulates:

Private property”, for the purpose of this Article, shall mean any tangible
or intangible product which has value and is produced by the labour,
creativity, enterprise or capital of an individual citizen, associations
which enjoy juridical personality under the law, or in appropriate
circumstances, by communities specifically empowered by law to own

property in common.

A closer look into this definition shows that, it fails to articulate the notion of
property in itself while it purports to define “private property.” It is simply a
description of just one of the property regimes well recognized in legal
jurisprudence. According to Honoré and Harris,*' “every legal system no matter

242

its politico-economic genesis,”** recognized four property regimes: (i) private

40 Usus, fructus, abusus are the three constituent elements of ownership as
conventionally recognized in civil law legal tradition. The FDRE Constitution also
states that the right shall include “the right to acquire, to use and, in a manner
compatible with the rights of other citizens, to dispose of such property by sale or
bequest or to transfer it otherwise.” The usufruct element is not apparent from the
letters of the Constitutions but it is logical to conclude it is there; the Constitution
recognized the right to dispose and as such, for stronger reason lesser rights such
as usufruct are recognized. See FDRE Const., Article 40 (2).

41 Paul T Babie, John V Orth, and Charlie Xiao-chuan Weng, The Honoré-Waldron
Thesis, A Comparison of the Blend of Ideal-Typic Categories of Property in
American, Chinese and Australian Land Law, TUL. L. REV., Vol. 91, (2016-
2017), p.2. Private property includes those held by individuals, or jointly by more
than one individual or group, or by a corporation..

42 Babie et al, supra note 41, pp.6-7. It claimed every legal system contains each of
the four categories “no matter its politico-economic genesis,” and differences
between systems is not related presence or absence of any one or more of them
rather but of the degree of those types of property in each system.
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property;* (ii) public/state property;** (iii) communitarian property;* and (iv)
common property /non-property.*

The FDRE Constitution has acknowledged three of these property regimes:
private property,*” communitarian/communal property*S, and state/public

43 Barrie Needham, Planning, Law and Economics: An Investigation of the Rules We
Make for Using Land (Routledge, 2006), p.42. Individual owners have the right to
undertake socially acceptable uses, and have the duty to refrain from socially
unacceptable uses. Others (non-owners) have the duty to refrain from preventing
socially acceptable uses and have the right to expect that only socially acceptable
uses will occur.

4 See also D.W. Bromley, Environment and Economy: Property Rights and Public
Policy, Cambridge MA: Blackwell, (1991), as cited in Needham, Id., p.42.
Individuals have duty to observe use and access rules determined by the
controlling or managing state agency. The agency has the right to determine the
use and access rules.

45 Needham, supra note 43, p.42. The management group (the owners) has the right
to exclude non-members, and non-members have the duty to abide by the
exclusion. Individual members of the management group (the co-owners) have
both rights and duties with respect to use rates and maintenance of the thing
owned.

46 Babie et al, supra note 41, p.6; Needham, supra note 41, p.42. No defined group
of users of owners and the benefit stream is available to anyone. Individuals have
both privilege and no rights with respect to use rates and maintenance of the asset.
The asset is an open-access resource. A public park is an example. The concepts of
privilege and no rights (a non-property regime) refer to the idea that someone has
presumptive rights. There is a difference in the use of terminology in the Honere-
Hariris classification on the one hand and Bromley’s terminology on the other
hand. Common property in the first classification corresponds to non-property
regime in the second while the term communitarian in the first corresponds to
common property in the second case.

47 FDRE Const., supra note 8, Article 40(2). The notion of “Private Property,”
hinges on what does property mean by “private” on the one hand, and what does
property mean on the other hand. The term ‘private’, according to Harris, signifies
a case where property rights are held by individuals, or jointly by more than one
individual or group, or by a corporation. See Babieet al, supra note 39, p.6. The
Constitution’s description of “private” more or less corresponds to this
conventional characterization except that the Constitution subsumed the phrase
‘communities specifically empowered by law to own property in common’ with in
the category of persons privately entitled to private property.

48 1d., Article 40(2). The notion of ‘communities specifically empowered by law to
own property in common’ in the FDRE Constitution best fits communitarian
property regime within the general legal literature. ** Needham, supra note 43,
p-42. However, the Constitution subsumed the phrase ‘communities specifically
empowered by law to own property in common’ with in the category of persons
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property regimes*® but the fourth one, common/non-property regime, did not
find its way into the FDRE Constitution. Of course, scholars have also branded
it non-property regime, and thus it makes little sense to incorporate a non-
property regime in the limited space of the constitution dealing with property.

Even though the above cited definition failed to articulate the notion of property
in itself, some important elements surrounding the conception of property are
still discernible from this definition. The first one pertains to the nature of things
that can be the subject of property to which the definitions responds by referring
to any tangible or intangible product having some value. Second, the definition
makes a clear mention of as to who can have the right to private property. To
this end, individual citizens, juridical persons, and “communities specifically
empowered by law to own property in common” are the category of persons
entitled to private property. Third, the definition attempts to address the issue of
what justifies entitlement to private property. As such, entitlement to private
property draws its justification in so far as the tangible or intangible things are
the produce of the labour, creativity, enterprise or capital of the person.
Moreover, it surfaces that the term property is employed in the Constitution to
designate a thing— tangible or intangible, which is the use of the term in
ordinary language as opposed to the peculiar use of the term in legal parlance.
Of course, the Civil Code also suffers from such limitation.*°

Finally, the notion of “private property” in Article 40(2) does not encompass all
other property rights that can be privately enjoyed but lesser than ownership.
The list and description in the definition is rather confined to ownership, just one
of the possible property rights. For instance, the definition can hardly cover
property rights in other sub-provisions of Article 40, such as recognition of
peasants’ right to obtain land, the investors’ right over land after acquisition
against payment, etc.

privately entitled to private property. Yet this does not change the fact that the
Constitution recognized communitarian property regime. In other words, though
Constitution seemingly reduced the recognized property regimes in to private
property and state property, communitarian property regime is also acknowledged
as it is included within the description of private property.

49 The Constitution endorsed public/state property regime in that Article 40(3)
declared “the right to ownership of rural and urban land, as well as of all natural
resources, is exclusively vested in the State and in the peoples of Ethiopia”. See
FDRE Const., supra note 8, Article 40(3).

59 Civil Code Proclamation, 1960 (hereinafter Civil Code). See generally Book III
that begins with goods in general, and specifically see the description of ownership
in Arts 1204 and 1205.
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Yet it is important to note that, this does not mean that the Constitution denies
recognition for the other property rights lesser than ownership; they are
recognized as property rights in the Constitution itself because they are
subsumed under the caption “the right to property” under Article40. In addition,
since the Constitution has recognized ownership —the widest property right—
for stronger reason, other property rights lesser than ownership are recognized.
Thus, it only means that other entitlements in land that are lesser than ownership
still constitute property rights but they are not private property due to the fact
that the Constitution equated private property with full ownership over a thing,
which is similar to civilian conception of property.

Generally, the definition in the FDRE Constitution is by far deficient. For
instance, Chinese law>! appears to employ the term “property” to refer to things,
which is simply a use in the ordinary sense of the term. But that deficiency is
complemented by making distinction between “property” and “property rights,”
and Chinese law described property rights as inclusive of ownership,
usufructuary and security right in property rights.” Thus, Chinese law is far
better explicit in recognizing property rights other than ownership as opposed to
Ethiopian Constitution. Nonetheless, in the Ethiopian case, the Constitution
could be and should be complemented by the Civil Code and other relevant
legislations to get the real picture of the laws on property.

3. The Nature of Relationship between the State and the Peoples of Ethiopia
with Respect to Land

The Constitution excludes land from the domain of private ownership, and
rather it states the right to ownership of land is “exclusively vested in the State
and in the peoples of Ethiopia.”> So, what is the relationship between the state
and the people of Ethiopia with respect to land? Are they joint owners? This
article argues that “state ownership “and “public ownership” of land are
alternatives instead of distinct category of property regimes inviting the
conjunction “and”. On the other hand, some scholars interpret that

5! The Property Rights Law of the People’s Republic of China, (2007), National
People's Congress of the People’s Republic of China, LLX Translation (Unofficial
Translation) (hereinafter Chinese Property Rights Law of 2007), Article 2. Article
2 provided that the word “property”. .. includes movable and real property. Where
there are laws stipulating rights as the objects of property rights, they shall be
observed.” And it then stated “[t]he phrase “property rights” as a term used in this
Law refers to the exclusive right enjoyed by the obligee to directly control specific

properties including ownership, usufructuary and security right in property rights.”
52 FDRE Const., supra note 8, Article 40(3).
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Constitutional clause as one depicting a kind of joint ownership, and they also
build more arguments based on that description.

Daniel made a good account of state ownership of land within the framework of
generally recognized property regimes, and concluded that “[p]ractically, there
are no real differences between the dichotomy of the “state or government”
(ownership), on the one hand, and the “collective or public” ownership of land
on the other.”>® He maintained that this conception holds true for Ethiopia as
well in that, under the FDRE Constitution, the “state” and the “people” are
considered as two joint owners of land but the state is the representative of the
people to administer the resource.’* Yet, Daniel failed to take his argument to its
logical end and to apply this conception in the actual interpretation and
application of the constitutional provisions; he made a couple of assertions
recounting joint ownership of land by the state and the people, portraying state
and the people as two distinct entities establishing a kind of co-ownership.>
Muradu Abdo also made a passing remark arguing the Constitution’s stipulation
that vests ownership of land in the state and the people signifies shared interests
in land,’® which implies a kind of co-ownership. These references to joint

53 Daniel Weldegebriel Ambaye, Land Rights and Expropriation in Ethiopia,
Doctoral Thesis, Royal Institute of Technology, (KTH), Stockholm, (2013), pp32-
38.

*1d., p.38.

55 1d. On page 230, Daniel held that “fallacy is created because of the conflicting
sub-articles of Article 40 of the FDRE Constitution. The constitution on the one
hand creates the joint ownership of land by the people and the state, but on the
other it denies the holder a market-based compensation for the land in the event of
expropriation.” Also at page 255, he stated “...the first problem (in relation to
compensation for loss of land) stems from the constitutional right to the land
itself.... land belongs to the joint ownership of the state and the people. To ensure
this right, the constitution and the rural land proclamations provide equal access to
rural land and the protection against arbitrary eviction. Farmers are recognized as
collective owners of the land and entrusted with holding right which is not limited
in time and which provides all land rights except sale... When land is taken for
public purposes, the damage that is caused to the holders is not equally
compensated by the average value of ten years’ production.

3¢ Muradu, supra note 17, pp.311-312. Muradu stated this: “The Constitution says
land is the joint property of the state and the people. If land is really a joint
property, it means your right as a landholder is short of ownership including the
right to reap the economic value of your land use rights. But the expropriation law
does not permit you to capture enhanced value of land. Yet, the individual shall be
allowed to share the enhanced value of the land instead of being diverted to state
treasury as a whole.”
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ownership and arguments based thereon could result in misconceptions giving
the sense of co-ownership, which is a mode of private ownership,’” and hardly
conceivable between the state and the people collectively.

According to the general classification of property regimes (briefly discussed
under section 2 above), public/state property is one of four typical categories of
property regimes.’® The feature of public/state property (also sometimes called
collective property) is that the people collectively own the resource; and they are
represented by the state regarding the utilization of the resources.>® It must be
noted that the state acts in differing capacity depending on the resource in use.®’
There are resources in which the state may hold title to the resource and uses it
in similar manner as a private property owner, with the proviso that no self-
seeking exploitation is allowed but resource must be deployed for social
function. On the other hand, there are resources open to use for the whole
collective but under state administration on behalf of the collective. Roads,
streets, canals, railways, seashores are some of the examples that fit into this
category. These are resources that the Civil Code of Ethiopia referred to as
“public domain.”®!

Therefore, interpretations depicting joint ownership between the state and the
people are misleading; there is no practically conceivable and legally sensible
joint ownership of land between the state and the people. It is practically
inconceivable because the whole people cannot act in concert to exercise their
joint ownership with the state, and that is why state stepped in as agent. It is not
legally sensible because the state is the representative (agent) and the people are
the principals, and they cannot be depicted as two distinct entities regarding
legal engagements but only the principal. That is why Art 40(3) of the
Constitution itself dropped the word “state” in the second sentence and simply
declared “land is a common property of the Nations, Nationalities and Peoples
of Ethiopia...,” that collectively constitute the reference to peoples of Ethiopia in
the first sentence. Moreover, Article 89(5) of the Constitution unequivocally
asserts the principal-agent relationship between the people and the state
declaring that “[g]lovernment has the duty to hold, on behalf of the People, land
and other natural resources and to deploy them for their common benefit and
development.” This is not unique to Ethiopia. Chinese law similarly

57 Babie et al, supra note 41, p.4.

B¥1d., p.2.

¥1d., p.7.

6 See generally Id.

61 See Civil Code, supra note 50, arts. 1444-1459.
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acknowledges state ownership, collective ownership (a kind of communal
ownership), and private ownership. And then it confirmed that property owned
by the state is property owned by the whole people. > Thus, there is no joint
ownership but just only public (or state)®* ownership of land.

Nevertheless, as a matter of principle of legal interpretation, if a meaning must
be ascribed to the phrase “the right to ownership of... land... is... vested in the
State and in the peoples of Ethiopia” so that the seemingly “joint ownership”
description is not totally without meaning in the Constitution, the author would
say that it must have been the product of a mind-set that takes into account the
dual role of state in exercising its capacity as an agent of the people: cases where
it acts in similar fashion to private proprietor, and a case where it is a passive
guardian of public resources (public domain). The terms public ownership and
state ownership are, thus, alternatives and the nature of relationship between the
state and the peoples of Ethiopia with respect to land is that of agent-principal
relationship.

4. On the Question of the Nature and Scope of Property Rights of Peasants
Regarding Land

Given the constitutional stipulations on property rights in general and the
contending arguments over the underlying meaning thereof, it is compelling to
further raise more questions such as what is the relationship between the state
and/or the people of Ethiopia vis-a- vis peasants /pastoralists? On the one hand,
the state owns land (on behalf of the whole public), as we concluded above. On
the other hand, the Constitution acknowledged the rights of peasants and
pastoralists with respect land. Peasants and pastoralists are subset of the peoples
of Ethiopia that collectively own land. Yet, they are given special status and
privilege in relation to land owing to the fact that their livelihood is
indispensably attached to land more than other categories of the Ethiopian

62 Chinese Property Rights Law of 2007, supra note 51. See generally Arts. 45-69.
Article 45 provided that “[w]ith regard to the properties belong to the State
according to law, they are owned by the State, that is, by the whole people. The
State Council shall, on behalf of the State, exercise the ownership with respect to
the State properties; if there are provisions otherwise provided, they shall be
observed.

6 Of the alternatives, public ownership or state ownership, I prefer to use state
ownership, a preference to name the agent instead of the principal. This is because
property implies relations between persons regarding things, and it is the agent (the
state) that actively engages in these relations. That would provide vivid picture of
actors in the legal relation and ease comprehending discourse on property.
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people such as urban dwellers and investors. Hence, the question of who gets
what resources of the land would be between the state (on behalf the general
public) vis-a-vis peasants and pastoralists.

The Constitution, after acknowledging the rights of peasants and pastoralists
with respect to land, left the implementations to be detailed by subsequent
legislation.®* Efforts to that effect have been made both at federal and regional
level. The laws termed the right of peasants and pastoralist regarding land as
"holding right"% and defines it as:

The right of any peasant farmer or semi-pastoralist and pastoralist shall
have to use rural land for purpose of agriculture and natural resource
development, lease and bequeath to members of his family or other lawful
heirs, and includes the right to acquire property produced on his land
thereon by his labour or capital and to sale, exchange and bequeath
same.

So far, content analysis of peasants’ right regarding land is mostly focused on
articulation of the laws enacted subsequent to the Constitution. We noted above
that, the laws have been changing a couple of times and there are also variations
across regional legislation, giving rise to differing rights and treatments of
peasants across time and place. And practically, the peasants’ entitlement on
land has continued diminishing from time to time due to population pressure,
absence of redistribution for the new generation, and expanding demand for
expropriation without adequate compensation. Moreover, even though the state
has recognized landholding right of peasants, the right remained malleable-such
as where compensation amount varying in time horizon as legislation changes.®¢
All these conflate to render the rights of peasants in land unstable and
unpredictable.

However, pretty obvious as it is, the scope and content of rights of peasants
should not merely depend on what the subordinate legislation ascribed to it. The
very nature of the right as endorsed in the Constitution deserves adequate
attention and exposition so that the minimum threshold of the right would be
recognized as constitutionally well founded, be stable and predictable.

64 See FDRE Const., supra note 8, Article 40(4) & (5).

%5 Proc. No. 456/2005, supra note 12, Article 2 (4).

% Cf. Proc. No. 455/2005, supra note 14, Article 8(1) and Proc. No.1161/2019,
supra note 12, Article 13. Displacement compensation was 10 years annual
produce, latter increased to 15 years.
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We have concluded that the FDRE Constitution’s conception of property is
oriented by the civilian notion of property that equates private property with that
of full ownership over a thing. As such there might be a temptation to conclude
all rights and powers in land, under the FDRE Constitution goes to the state (on
behalf of the people) since land is under public ownership. Moreover, the
Constitution uses the term property to designate a thing, so tempting to “think of
property as a single right over a thing”,%” thereby gravitating that single right on
land toward the state. In addition, Ethiopia is a civil law country, at least in
relation to the Civil Code, and the civilian notion of property might be deeply
rooted. Thus, the ramifications of the Roman conception of property as absolute
dominion over a thing, that there can be “only one ‘owner’ in respect of each
thing,”%® could have permeated into the way we think of property. The Ethiopian
trained legal professionals might have a mind-set unperceptive of property rights
other than ownership. Maybe, the remark that “when civil law property scholars
define property rights, they think of only ownership”®® applies to them. Scholars
also point out such dangers of over simplifying property by confining it to
narrow conceptualizations. To this end, Barrie Needham noted that “discussion
about property rights often limit themselves to one of the many possible rights,
namely the right of ownership. This simplification then causes a simplification
in the discussion about the practical implications of property rights.”’® All these
factors stand against concretizing the constitutional rights of peasants.

And yet, even though the state is owner of the land pursuant to the Constitution,
the same Constitution affirms Ethiopian peasants’ right to obtain land and the
right is guaranteed against eviction. Can we make good sense of these
provisions and concretize the rights? This author responds affirmatively, and
argues for that.

As Needham explained, there can be a variety of property rights over land even
though the list of all possible property rights that could be established at a
particular time depends on what is recognized and protected by particular legal
system. We noted that common law conception of property depicts it as the
bundle of rights acknowledging the possibility of many different and non-
competing ways of using the same thing. Besides, the civil law legal system is
not alien to the prospect of accommodating several persons with respect to a

67 Zambon, supra note 20, p.65.

%8 Pierre, supra note 31, p.256.

% Chang and Smith, supra note 31, p.31.
70 Needham, supra note 43, p.35.
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thing that there can be dismemberments of ownership.”! This holds true in the
Ethiopian property law as well, as endorsed in the 1960 Civil Code which
adopted the civilian notion of ownership.”?> Usufruct constitutes typical example
of such legally recognized dismemberment of ownership in the Civil Code,”
and other dismemberments of that widest right are permitted subject to statutory
blessing.

In the same vein, although the Constitution vested ownership of land to the
peoples of Ethiopia collectively, that right of ownership is short of full
ownership and charged with special rights of peasants and pastoralists—certain
property rights are ripped off and vested to peasants and pastoralists by the
operation of the law, the Constitution itself.”*

Then, the remaining issue would be: what is the scope of rights dismembered
from ownership and granted to the peasants and pastoralists? In other words, of
the triple elements of ownership, i.e. usus, fructus, and abusus, which of them
goes to peasants and what remains with the owner - the peoples of Ethiopia
collectively? The Constitution has guarantees peasants free access to land and
protection against eviction from their possession.”> Consequently, the rural land
laws confirmed that peasants have the right to use rural land for purposes of
agriculture and natural resource development, lease (for limited period) and
bequeath same to limited category of persons.”® Added to that, landholding right
of peasants is stated to be without time limit.”” Therefore, it appears that, of the

! Pierre, supra note 31, p.257.

72 Civil Code, supra note 50, Article 1204(2). It states that ownership “may neither
be divided or restricted except in accordance with the law.” The term neither be
divided but only if permitted by law indicates the possibility of dismemberments.
As per the Civil Code, the triple element (usus, fructus, and abusus) are vested to
the owner. Also, Article 1204(1) reads that “Ownership is the widest right that
may be had on a corporeal thing. It is to be noted that the Code mention corporeal
things only as if intangibles cannot be owned. But this is the influence of Roman
law that attached ownership to things with material existence and capable of
physical possession. This is one of the most criticized conception of property in
Roman law tradition. See for instance, Johnson, supra p.250; Pierre, Classification
of Property, supra note 43, p. 252.

73 See Id., arts.1309 ff.

741t is also possible to say that the dismemberment is also by contract because a
constitution is a pact between the people and the government.

> FDRE Const., supra note 8, Article 40(3).

76 See Proc. No. 456/2005, supra note 12, arts. 2(4).

7 See Id. Article 7(1). It reads as “the rural land use right of peasant farmers, semi-
pastoralists and pastoralists shall have no time limit.”
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constituent elements, according to the Roman law conception of ownership, the
state is left with abusus while usus and fructus go to the peasants. In deeded, as
Needham opined, a person worth taking the name owner must have the right to
capital,”® which corresponds to the abuses elements of dominium according to
the Roman law conception of ownership. Yet, according to the FDRE
Constitution, the owner does not have abusus right from the beginning; the
Constitution affirmed land “shall not be subject to sale or to other means of
exchange.””® This results in a straight forward but untenable conclusion that the
state has no any recognizable interest in land, and that ‘no one owns land in
Ethiopia’. We arrived at this indefensible conclusion due to extended application
of private ownership conception to public ownership. Otherwise, restriction on
alienation of publicly held land is not uncommon. °

The characterization of ownership as consisting of just three general elements
(usus, fructus and abusus) has failed us; it is unable to explain what interests
remain with the state. Perhaps, the elements of full ownership in Honere’s list
could be of help. In his influential essay on ownership, written in the early
1960s, Honore’ listed what he calls incidents of full ownership that have come
to be known as the bundle of rights.®! He made an inventory of eleven
incidents®? that consists of the right to possess, the right to use, the right to

78 Needham, supra note 43, p.39.

" FDRE Const., supra note 8, Article 40(3).

8 Babie et al, supra note 41, p.12.

81 Johnson, supra note 27, p. 253. Honore alleged that his list of incidents of full
ownership were “common to all ‘mature’ legal systems.”

821d., p.253. The list of the incidents consists of the following:

1. The right to possess—the right to “exclusive physical control of the thing
owned.

2. The right to use—the right “to personal enjoyment and use of the thing as
distinct from” the right to manage and the right to the income.

3. The right to manage—the right “to decide how and by whom a thing shall be
used.”

4. The right to the income—the right “to the benefits derived from foregoing
personal use of a thing and allowing others to use it.”

5. The right to capital— “the power to alienate the thing,” meaning to sell or
give it away, “and to consume, waste, modify, or destroy it.”

6. The right to security— “immunity from expropriation,” that is, the land cannot
be taken from the right-holder.

7. The power of transmissibility— “the power to devise or bequeath the thing,”
meaning to give it to somebody else after your death.
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manage, the right to the income, the right to capital, the right to security, the
power of transmissibility, the absence of term, the prohibition of harmful use,
liability to execution, and rights of residuary character.

Honere’s eleven incidents are further decomposition of the triple elements of
ownership and in aggregate they constitute full ownership. Putting the
ownership right of the state, on the one hand, and the land holders’ right one the
other end of the continuum, it is possible to determine which of the rights are
dismembered and vested to peasants.

Peasants in Ethiopia do have incident of the right to possession and the right to
use since the Constitution guarantees them access to land and protection against
eviction from their possession. With respect to ‘the right to manage—the right
“to decide how and by whom a thing shall be used”— it is vital to look at this
issue in two layers. The whole stock of land is under the control of the state to
hold it in trust for the general public. The state retains decisive power, due to
generality of the Constitution, in determining who should be eligible in the
allocation of land to peasants depending on the realities on the ground. The
constitutional proviso allowing the implementation to be specified by law
signifies that. But once a peasant has got his fair share, it is logical to conclude
that he has control over that plot, can decide how and by whom it shall be used
subject to the regulatory control aiming at preservation of capital. Consequently,
the subsequent legislations have guaranteed peasants not only the right to use
but also the right to income —rights to lease. They can decide how and who can
use. Therefore, peasants have the right to income and shared right as regards the
right to manage.

In relation to ‘the right to security’—immunity from expropriation— it is
maintained that there is no absolute immunity from expropriation but the
government’s power to expropriate must be limited to certain class of thing and
only for limited purposes, even if it is against compensation. Otherwise, a

8. The absence of term— “‘the indeterminate length of one’s ownership rights,”
that is, that ownership is not for a term of years, but forever.

9. The prohibition of harmful use—a person’s duty to refrain “from using the
thing in certain ways harmful to others.”

10. Liability to execution—Iiability for having “the thing taken away for
repayment of a debt.”

11. Residuary character— “the existence of rules governing the reversion of
lapsed ownership rights”; for example, who is entitled to the property if the
taxes are not paid, or if some other obligation of ownership is not exercised.
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general power to expropriate against compensation would render ownership of
material objects (rights in rem) into monetary claims. Peasants’ right in land
being a right in rem, they deserve the right to security.®’

As regards duration (term), the Constitutions talks of peasants at individual
level, and access to land is contingent on someone being a peasant®* and
continuing to maintain that status. Hence, in terms of duration the Constitution
assured at least lifetime enjoyment starting from the time one is eligible as a
peasant, normally from the age of 18 years,® until death or one cease to be a
peasant. That is the minimum security the constitution guarantees. This also
implies that peasants lack ‘power of transmissibility’— “the power to devise or
bequeath the thing,” meaning to give it to somebody else after death. However,
subsequent legislation confirmed use right without term (indefinite time use
right) and permitted some degree of power of transmissibility as a matter of
policy to ensure tenure security.

The Constitution entitles neither the state nor the peasants with the right to
capital— “the power to alienate the land.” We noted that such a restriction is
common in resources held in trust for the general public. Yet normally the
people are sovereign and can decide on their fate; they can decide to make land
saleable or otherwise exchangeable. In fact, this is not possible under the
existing constitutional pact, and if they wish so, they must amend the
Constitution. A related incident is ‘liability to execution’—liability for having
“the thing taken away for repayment of a debt.” Again, neither the state nor the
landholders could avail land for this purpose owing to the fact that this right
presupposes the right to capital.

Still the other important incident of ownership pertains to what Honere’ termed
as ‘residuary character’— consists in the reversion of lapsed ownership rights. It
is exemplified as reclaiming the thing where certain obligations such as default
on payment of tax or failure to exercise ownership. This is typically the right
reserved to the state. The federal rural land laws stipulated several grounds

8 A.M. Honere’, The Nature of Property and the Value of Justice, available at
http://fs2.american.edu/dfagel/www/OwnershipSmaller.pdf, accessed on 5 May
2020, p.373.

8 See Proc. No. 456/2005, supra note 12, Article 2 (7) reads that "peasant" means a
member of a rural community who has been given a rural landholding right and,
the livelihood of his family and himself is based on the income from the land.

8 1d. Article 5 (1)(b).
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where by a landholder would lose entitlement thereto and the land reverts to the
state.86

Based on the above analysis, it seems that, of the eleven elements of full
ownership according to Honere’s list,, the peasants have constitutionally secured
several of them, and the state remained only with the residuary character
incident of ownership and a shared right to manage.’” It is conceivable,
therefore, to hold that such a right of the state generally exist even in the absence
of state ownership. The power to regulate and impose restrictions on property
right (the power to tax, to expropriate or other restrictions in the public interest)
are inherently inbuilt in the idea of imperium as it is called in the civil law legal
system or eminent domain and police power as used in the common law legal
system.®® Consequently, the analysis revealed that the usual assertion labelling
the state as exclusive owner of land is more of a rhetoric than a reality.

At this point, it is also important to note that not all land in the Ethiopian
territory is allocated to peasants and pastoralists; there would be a bulk of it in
urban areas and in rural areas as well. This corresponds to what the rural land
laws referred to as “state holding” and defined it as “rural land demarcated and

8 See Id., Article 10(1); see also Daniel, 2013, supra note 57, p. 82. He reviewed the
Federal as well as Regional rural land laws and summarized the reasons for the
loss or termination of rural land rights that includes:

- Permanent employment of the farmer that brings him an average salary
determined by government

- Engagement in professions other than agriculture and for which tax is paid

- Absence of a farmer from the locality without the knowledge of his
whereabouts and without renting the land for more than 5 years

- Fallowing the land for three consecutive years without sufficient reasons

- Failure to protect land from flood erosion

- Forfeiting land right upon written notification

- Voluntary transfer of land through gift

- Land distribution (the loss will be partial).

Expropriation of land without replacement of another land

87 Peasants have the right to possession of land allocated, to make use of it, decide
how to use in so far as its normal use of land and by whom, and there by derive
income. They have right to security during their tenure and they owe the duty to
abstain from harmful use. The power of transmissibility and absence of term
beyond life time are not strictly speaking constitutional rights of peasants but in
effect the state is discharging is duty to allocate land to every new generation of
peasants. The right to capital and the ability to use the thing for execution of
liability belongs neither to the peasants nor the state. An important right that
remained with the owner is the residuary character incident of ownership

8 Needham, supra note 43, p.46.
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those 'lands' 'to 'be demarcated in the future as federal or regional states holding;
and includes forestlands, wildlife protected areas, state farms, mining lands,
lakes, rivers and other rural lands.”®® Thus, on state holdings, both in urban and
rural areas, the state exercises every possible use as that of a private land holder
or as passive guardian of resources in open use (public domain). Yet the state
remains with a vacuum title of ‘residuary character’ in relation to land assigned
to individual peasants or communal holders.*°

It is also worthwhile to contrast the land tenure system under the FDRE
Constitution against tenure systems elsewhere. As regards rural land, the current
land tenure system of Ethiopia closely resembles what is known as free estates
in common law countries.’! In these countries, the individual tenant is given
from the Crown a freehold estate in the land. The absolute ownership remain
with the Crown and as such “an estate held by a tenant is not the land itself or
the dominium, but a conceptual, abstract portion of ownership, the scope of
which depends on the particular form it assumes and the length of time for
which it is to exist.”°? For instance, in Australia, the freehold estate takes three
forms: fee simple, fee tail and life estate.”® A fee simple will exist absolutely and
indefinitely, and the holder of fee simple has the power to deal with the estate as
he thinks fit signifying the highest form of ownership that an individual can
have subject to the nominal title of the Crown. In fee tail, on the other hand,
inheritance of the freehold estate is restricted to particular lineages of the holder.
Where that specified lineage is absent, the right shall be extinguished, unlike fee
simple where heirs who could inherit the estate were unrestricted. The life estate
is freechold estate that will exist for a duration of a life, and therefore, not
capable of inheritance by an heir.

Of these alternatives, the rural land tenure system in Ethiopia is closer to the fee
tail system in Australia mainly in that inheritance and donation are permitted
only to certain category of people and subject to conditions in Ethiopia. Of
course, such a deduction needs to be taken with caution. To begin with, the
holder in Ethiopia lacks the power to alienate. Again though the right is
purportedly indefinite and guaranteed against eviction, a holder in Ethiopia is

8 Proc. No. 456/2005, supra note 12, Article 2(13).

% 1d. Article 2(12). It reads as: "communal holding" means rural land which is given
by the government to local 'residents for common grazing, forestry and other social
services.”

! Hepburn, supra note 1, p.52.

22 1d.

% 1d., pp.52-54.
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less secured for there might be redistribution of land while the nominal owner
(the Crown in common law) lacks this authority.

We noted, from the close examination and juxtaposition made, that most of the
Ethiopian state’s interests in ownership title are dismembered and
constitutionally assigned to peasants/pastoralists individually or communally.
One may wonder whether the prevailing landholding right depicted in the
Constitution fit into any of the dismemberments of ownership rights already
known to us via the Civil Code or whether the Constitution has come up with a
sui generis right to peasants. Usufruct is the potential nominee for comparison
here.

Article 1309 of the Civil Code defines usufruct as “the right of using and
enjoying things or rights subject to the duty of preserving their substance.”
Juxtaposing this definition of usufruct with peasants’ entitlement to land in the
Constitution and expounded in the definition of landholding rights by
subsequent legislation, one can observe that these property concepts share basic
attributes: they are both rights in rem, as opposed to rights in personam; and the
beneficiary of the right in both cases is vested with the right of usus and fructus,
subject to the duty of preserving the substance. These are the essences of both
rights. In spite of potential differences in the details®®, peasants’ right with
respect to land as stipulated in the Constitution is in essence similar to usufruct
as depicted in the Civil Code. Therefore, this similarity would allow us to build
the jurisprudence of land holding rights in the current land tenure system of
Ethiopia in light of the well-developed philosophy of usufruct. The rules on

% Usufruct is conceived in Roman law as personal servitude in that it is attached to
the person to whom it is established and ends with his death or expiry of fixed
period. Usufruct is time bounded while landholding right is characterized by its
indefiniteness and transferable to a certain extent in the subsequent laws. But we
noted that the Constitution talks about peasants at individual level and peasants’
minimum assurance is lifetime enjoyment starting from the time one is eligible as
peasant. The characterization of landholding right as indefinite entitlement and
vesting power of transmissibility in subordinate legislation are not strictly
speaking in the text of the constitution. Rather they are pragmatic designs of the
state to discharge its responsibility of recollecting land from old generation
(applying reversion right-residuary character) and allocating to the new generation
of peasants. Also, specific attributes of landholding include issues of possibility of
land redistribution, restrictions such as lease duration limit and collateral limits on
landholding right as cap on the right to income. Cf. generally Civil Code, supra
note 50, arts.1309-1358 and Proc. N0.456/2005, supra note 12, arts. 5-14; See also
Girma Kassa Kumsa, Issues of Expropriation: The Law and the Practice in
Oromia, LLM Thesis, Addis Ababa University, (November, 2011), pp.33-37..
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acquisition, transfer, extinction of the right and the rights and duties of the
usufructuary and the grantor/bare owner as enshrined in the Civil Code®> would
be of immense help where the specific land legislation left us in predicament.

5. Peasants’ Rural Landholding Rights and Expropriation: Compensable or
Otherwise of Loss of Landholding Rights

The expropriation of landholding rights of peasants constitutes one of the
sensitive issues that have commanded the attention of researchers in the field of
land tenure system in Ethiopia. Several researchers documented the expansive
expropriation ventures of the governments, and this is likely to continue due to
mounting pressure for infrastructure development and for attracting foreign
investment.”® These apparently beneficent development initiatives of the
government resulted in the displacement of thousands of peasant households,
leaving them without meaningful livelihood.”” As Muradu summed up, while
the impact of maladministration in the implementation of expropriation could
not be neglected, the real problems are rooted in the legal setting itself: unduly
broad definition of ‘public purpose’ as a justification for expropriation; lack of
judicial scrutiny; narrow conception of compensable interests that rendered
peasants’ land holding right non-compensable. *8

The scholars called for a narrower definition of public purpose element of
expropriation. True that this demand must be on the stage, this author contends,
not just only in our cases where expropriation becomes regular act of
government against nominal compensation but also in legal systems with strong
hold on private property over land whereby expropriation is constrained by
adequate compensation and more stringent due process rules. Others proposed
redefining land rights of small land holders as human right, specifically the right
to life.”” Given land is basic livelihood for small land holders, the argument goes
on, deprivation of land to these category of peasants amounts to little less than
deprivation of right to life. While this argument is compellingly sound,
inculcating this jurisprudence is so evolutionary that redefining and developing
it can barely be an antidote to chronic and fatal plights of peasants.

% Civil Code, supra note 50, arts. 1309-1358.

% Muradu, supra note 17, pp.301, 328.

97 Belachew Yirsaw Alemu, Expropriation, Valuation and Compensation in
Ethiopia, Royal Institute of Technology, (KTH), Stockholm, (2013), pp.128-
139,180; Muradu, supra note 17, pp.309-323.

% Muradu, supra note 17, p. 311.

% 1d., pp. 333-334.
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Scholars exposed the limitations of the compensation scheme as presented in the
expropriation law and put forward available alternative methods of
compensation potentially resulting in higher compensation. The endeavours on
this topic expended less on compensability of loss of landholding due to
expropriation. As noted above, the scholars in academia, the judges in court and
state officials alike seem to have conceded to the narrative that peasant
landholding is non-compensable during expropriation, and they perceive that is
so in the law itself. Given that, no matter how novel the compensation approach
designed is, it can hardly redress the plights of expropriated peasants in so far as
compensability of landholding remains dubious, to say the least.

This is more of a misconception than a defect in the legal setting, the author
firmly argues here. While most scholars have articulated the subordinate laws on
rural land, they seem to have perceived that not much could be fetched from the
Constitution to obtain concrete shape and content of peasants’ right in relation to
land, to which the author begs to differ. This section examines the issues
pertaining to whether peasants’ landholding is compensable, under the existing
legal setting. For instance, Muradu maintained that “the current expropriation
laws are inadequate to protect small landholders because...the Ethiopian state is
not legally obliged during expropriation to pay compensation for land use rights
nor is it obligated (or at times not feasible) to give a substitute land.”'* He
explained that both the Constitution and the Expropriation Proclamation'®!
rebuffed compensability of loss of landholding itself but property on the land.
Daniel also claimed that Article 40 of the FDRE Constitution consists of
conflicting sub-provisions that, on the one hand, create the joint ownership of
land by the people and the state while, on the other hand, a landholder is denied
a market-based compensation for the land in the event of expropriation.'??

Turning to the arguments on the exclusion of land from the set of compensable
interests, we observe that they mainly rely on the silence (with respect to land)
of the constitutional provisions dealing with expropriation. Daniel rightly
pointed out that the Constitution says nothing about expropriation of land but
construed the silence as denial of compensation for peasant landholders.!** The

100 Muradu, supra note 17, p. 303

101 Proc. No.455/2005, supra note, 14. It is replaced by Proc.No.1161/2019, supra
note 12, but the content remained similar as regards the issue in discussion.

192 Daniel, 2013, supra note 53, p.230

103" Daniel, 2013, supra note 53, pp.237-238. Daniel maintained that “the
Ethiopian..Constitution doesn’t say anything about the loss of land. In other
words, government is not supposed to pay commensurate compensation for loss
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author contends that such interpretation is unwarranted. The Constitution
doesn’t deal with land expropriation, at least explicitly, and as such it is not
expected to deal with compensation thereto. %4

Muradu sought support from the definition of private property and tempted to
conclude that the adoption of the labor theory'%that recognizes only produces of
labor as private property (object of property in the proper legal context)—
signifies the exclusion of land from the compensable categories of interests,
given that rights in land can barely fit into this theorization. Though Lockean
theory of labor is manifestly observable from that provision of the Constitution,
it does not seem to be complete explanation of theories espoused by the
Constitution.'?® For instance, labor theory can hardly explain acquisition of
property via capital endorsed in the same sentence in Article 40 (1). Moreover,
property rights in other sub-provisions of Article 40 such as recognition of
peasants’ right to obtain land cannot be explained based on labor theory. Rather
it would be the utilitarian view —property rights are a matter of legal
recognition in specific jurisdiction'®’— that can explain these rights. Thus, the
argument advanced based on the lens of Lokean labor jurisprudence to exclude

of land.” It is postulated that the silence of the Constitution might have been due
to state ownership of land for it would be inconceivable to expropriate oneself.
But we uncovered in the forgoing analysis that the state remains with vacuum
title in respect of plots allocated to peasants or communally held land.
104 FDRE Const., supra note 8, Article 40 (8) reads as “[w]ithout prejudice to the
right to private property, the government may expropriate private property for
public purposes subject to payment in advance of compensation commensurate
to the value of the property”. This provision raises neither the expropriation of
landholdings, and consequently, nor its compensability.
Muradu, supra note 17, p. 311; According to Muradu, private property as defined
in FDRE Const., Article 40 (2), is linked to the produce of labor or capital or
enterprise and compensation is limited to value added via labor or capital on
lawfully possessed land.
Indeed, the definition of “private property” in Article 40(2) of the Constitution is
not definition of property per se, it is rather definition of private ownership, as
explicated in section 3. The definition does not encompass all other property
rights lesser than ownership but still recognized as property rights as they are
subsumed under the caption “the right to property” in Article 40.
Sukhninder Panesar, Theories of Private Property in Modern Property Law, The
Denning Law Journal, Vol. 15 No. 1 (2012), available at
http://bjll.org/index.php/dlj/issue/view/36, accessed on 5 May 2020, P.132. “The
utilitarian theory of property regards property as a positive right created
instrumentally by law to achieve wider social and economic objectives. Property
is said to be a positive right as opposed to a natural right.”

105

106

107
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landholding rights from the compensable categories of interests is
oversimplification.

There are also attempts to establish a ground of justification for land
expropriation on account of Article. 40(7) of the Constitution which partly
reads: “[e]very Ethiopian shall have the full right to... property.... This right shall
include the right to alienate, to bequeath, and, where the right of use expires, ...
claim compensation for it.” This does not apply to peasants given that their right
is protected against eviction, and we cannot use termination or expiration
without apparently contravening the rules guaranteeing protection against
eviction. Perhaps this could be applicable for investors and urban dwellers since
their use right is time bounded. But if the right expires, there remains no land
use right to be expropriated and compensated. Unfortunately, there are
arguments that incorrectly'®® interpret this provision to imply expropriation of
land without compensation, including peasants’ landholdings. The provision
deals with “private property” rights in things other than land on which the owner
has usus, fructus and abusus.'® As such there is no issue of expropriation of
land to be inferred from this provision but the right to recollect assets on land on
expiry of land use right.'°

Generally, the misconception that peasants’ landholding is not compensable
under the Constitution stems principally from the silence of the constitution on
expropriation of land. However, land rights in Ethiopia could not be so unique to
impede expropriation. First, we cannot totally ignore the classic jurisprudence

108 Daniel for instance, in explaining Article 40 (8) of FDRE Constitution,
maintained that “the Ethiopian Constitution recognizes any property on the land
as private property but not the land itself. Owners of property on the land are
guaranteed with commensurate compensation to the loss of their private property
in the event of expropriation. The Constitution doesn’t say anything about the
loss of land. In other words, government is not supposed to pay commensurate
compensation for loss of land.” Daniel, 2013, supra note 53, pp.237-238. But
Article 40 (8) of the Constitution raises neither the expropriation of
landholdings, and consequently, not its compensability.

The provision dealing with expropriation repeats the elements of ownership
(usus, fructus, abusus) in the definition of private property. As such
expropriation in art 40(8) does not concern itself with rights less than full
ownership (private property); thus did not have in view expropriation and
compensation of land use rights that are obviously less than full ownership

If at all this provision implies termination due to expropriation, and if we apply it
to investors and urban dwellers, it is absurd to claim that an investor who paid
for land use right, say for 50 years but used just 25, would be forced to leave
without a penny for land use right but for property on land.

109
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215



Bahir Dar University Journal of Law Vol.9, No.2 (June 2019)

asserting a simply presumed power of eminent domain even in the absence of
authorizing constitution or subsidiary statutes,!!! and in Ethiopia, we have at
least statutes empowering the state on expropriation. Also, Brightman justified
the legitimacy of such state power tracing Constitutional provisions here and
there, that he believes empowers the state to expropriate land, both urban and
rural land.!'?> One among the arguments he advanced is that the Constitution
provided for expropriation of private property (private ownership) and, for
stronger reason, property rights less than ownership are subject to the state’s
power of eminent domain.!!* Apart from the argumentative inferences, if at all
there exists explicit constitutionally founded basis for expropriation of rural land
holding, it is Article 44(2) of the FDRE Constitution which declares “[a]ll
persons who have been displaced or whose livelihoods have been adversely
affected as a result of State programmes have the right to commensurate
monetary or alternative means of compensation, including relocation with
adequate State assistance.”!'* From the reading of this provision, most important
of all, it must be underscored that compensation is concomitant with power of
expropriation.

Brightman explained that Article 44(2) can be invoked to establish power of
expropriation in relation to land rights of peasants and pastoralists, particularly
from the clause “persons whose livelihood is affected by the state programmes.”
He added, the phrase “...who have been displaced...” could be appealed to in
search of constitutional power for expropriation of residential land in urban
centres.!"® The author concurs to these deductions. Brightman further argued
that constitutional foundation for the power of land expropriation as regards
investors could be established based on Article40(8) of the FDRE Constitution
that provides for expropriation of private property. He claimed that the
investors’ rights on land normally emanate from acquisition by capital (due to
acquisition by payment), and as such rights so acquired would qualify as
intangible private property within the definition of Article 40(2). He added, the
investors have “ownership right over their property rights to land”.!!'

! Brightman Gebremichael Ganta, The Power of Land Expropriation in the
Federation of Ethiopia: The Approach, Manner, Source and Implications, Bahir
Dar University Journal of Law, Vol.7, No.1, (December 2016), p.7.

271d., pp. 15-20.

B d, p. 17.

114 FDRE Const., supra note 8, Article 44(2). For details, see Id., p.19.

115 Brightman, supra note 111, p.19.

116 Id
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However, the author differs as regards this argument striving to establish the
basis of land expropriation in relation to investors. First, according to the
Constitution, intangibility refers to a certain thing onto which a property right is
attached, not the rights themselves for they are always intangible. In the case at
hand, the object is land itself which is tangible. His second assertion—
ownership right over their property rights to land— would have been sensible in
the context of a constitution that endorses bundle of rights notion of property!!’
but not under a constitution such as the FDRE Constitution that espouses the
civilian notion of one thing — one owner line of thinking, and in which the state
is already the recognized owner. In other words, the Constitution recognizes
ownership of a thing, not ownership of a right that inheres in a thing already
owned, as discussed in section 3 above.

Therefore, Article 40 (8) of the FDRE Constitution doesn’t in any case provide a
basis for land expropriation, be it for inventors, urban dwellers or peasants.
Thus, the constitutional basis of expropriation of land as regards investors is still
not clearly established. Either the presumed power of eminent domain theory!!®
should be invoked; or one needs to rely on the argumentum a fortiori—that if
ownership (the widest property rights) is subject to expropriation, for stronger
reason, lesser property rights must be; or else other provisions of the
Constitution such as those on economic and social policy objectives must be
called into, as some argued.'"”

In any case, it must be capitalized, where the Constitution deals with
expropriation of land, it also recognized compensation. The Constitution did not
render expropriation of peasant landholdings non-compensable: either it doesn’t
deal with land expropriation, at least explicitly, and as such it is not expected to
deal with compensation thereto; '2° or where it does, such as in Article 44(2) of
the FDRE Constitution, compensation is concomitant with power of
expropriation. The Constitution grantees peasants’ access to land in the very
provisions dealing with the right to property signifying they are property rights
in things that must be of some economic value. Thus, it is inconceivable to hold

7 The claim that they have ownership of rights with respect to land would have
been sensible had it not been that constitution defined private property as a kind
of full ownership where the usus, fructus and abusus of a certain thing fully
vested to one owner

118 See Brightman, supra note 111, p.7

191d., p.18.

120 See FDRE Cons., supra note 8, Article 40 (8). This provision of the Constitution
deals with neither the expropriation of landholdings nor its compensability.
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that peasant landholdings are property rights in things of economic value (land),
but its taking away entails no cost. Moreover, we concluded that the
jurisprudence of usufruct can be employed to peasants’ landholding right under
the current legal set up. To this end, Article 1319. (2) of the Civil Code affirms
that “[t]he usufruct shall extend to the equivalent value of the thing in case of its
expropriation or requisition.”

Well, the Constitution is safe, so to speak; either doesn’t deal with land
expropriation and compensation, at least explicitly, and where it does,
compensation is concomitant with power of expropriation. How about the
subordinate laws? Both the recent Proclamation No.1161/2019 as well as its
predecessor, proclamation n0.455/2005, addressed issues of expropriation and
compensation. Proclamation No0.455/2005 had subtly evaded the compensability
or otherwise of landholding expropriation; it failed to include loss of
landholding in the very definition of compensation that determines for interests
compensation is to be paid but the subsequent provisions have provided for a
nominal compensation of 10 years annual produce (based on preceding five
years average value).!?!

On the other hand, the new legislation, Proclamation No.1161/2019, admits that
it is not anymore possible to evade compensability of loss of landholding. As
such, it avoids a restrictive definition of compensation and included landholding
right within the six categories of compensable interests.'?? It raised the quantum
of compensation from 10 to 15 years’ produce (based on the highest annual
income in the preceding three years),'?* provided there is no substitute land. In
any case, both laws recognized displacement compensation as compensation to

121 Proc.No0.455/2005, supra note 13 Article 2(1) had provided that "compensation"
means, payment to be made in cash or in kind or in both to a person for his
property situated on his expropriated landholding. However, Art 8 recognized
compensation for land-displacement compensation. It provided that “[a] rural
landholder whose landholding has been permanently expropriate shall, in
addition to the compensation payable under Article 7(compensation for his
property situated on land, permanent improvement on land and costs) of this
Proclamation, be paid displacement compensation which shall be equivalent to
ten times the average annual income he secured during the five years preceding
the expropriation of the land.

122 Proc. No.1161/2019, supra note 11, Article 2 (3). This provision talks of
‘displacement compensation’ which is defined as “payment to be made to a
landholder for the loss of his use right on the land as a result of expropriation.”

12 1d. Article 13.
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loss of land due to expropriation though inadequate and without clear basis for
setting the quantum.

Over all, the drafters of the Constitution on property rights were preoccupied
with private property in the sense of full ownership, from the beginning to the
end, excepting instances such as the provisions on peasants’ entitlement in
relation to land. Yet who said ownership is the only property right worth
recognition, protection, and articulation? True that, as Stephen R. Munzer
writes, “the idea of property... involves...... ownership and other related but less
Less powerful interests don’t in anyway mean

ER]

powerful interests....
undeserving of attention. The drafters recognized the interests lesser than
ownership in article 40(3), (4) & (5) but forgot them in the expropriation part;
and they forgot them not only in relation to their compensability but
unfortunately as regards their expropriatability, so to speak.

Then, where did all that misconception in the academia conceiving the legal
setting as denying compensability of peasant landholdings stem from? Why
should the silence of the Constitution on adverse action (expropriation) be
interpreted as implying expropriation without compensation? Is it not inattention
to interpret silence on adverse action (expropriation) as signifying confirmation
of that adverse action accompanied by a more debilitating action (denial of
compensation)? Is that not a common problem of Civil law lawyers to be
inattentive of rights lesser than ownership? Those tempted to question the
compensability of these rights lesser than full ownership, merely relying on a
provision totally dedicated to expropriation and compensation of private
property (full ownership), need to reconsider their view in this regard.

Pretty obvious that the subordinate laws provided insufficient quantum of
compensation and the standard is unverifiable. Why it was 10 and now raised to
15 years of annual produce value? Why not more or even less? The genesis of
this value determination, based on random numbers such as 10 or 15, could be
traced in Chinese practice!?*but hardly in economics science. The Chinese law
recognized communal (collective) ownership of land along with public
ownership (state ownership), and it purported to have recognized full

124 Land Administration Law of the People's Republic of China, (1999), Article 47,
sec. 2 cited in Zhang Xian, Seeking Just Compensation for Collective-owned
Land Expropriation in China, Short Academic Paper, PKU, STL, (----)
(hereinafter Land Administration Law of the People's Republic of China,
(1999)), p.6.
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compensation in case of expropriation of collective ownership.'?®> However, the
amount of compensation for loss of land ownership by the collective ranges
from 6 to 10 times of the average output value of the preceding three years,'?
excluding compensation for other property on the land.

Yet the Chinese system is better than the Ethiopian in some respects. First, the
Chinese law clearly recognized ownership of land by the collective (communal
ownership) and compensability of such land as opposed to the exclusively
public ownership of land in the Constitution of Ethiopia and the hesitant
subsidiary laws about compensability of peasants’ landholding rights. Second,
individual peasants in China does not have indefinite period use right
expectation but only a contractual right for limited period (30years) and the law
seems to assure fair compensation to the specific individual contractor in case of
expropriation before lapse of his contractual term.!?” Third, where land owned
by the collective is expropriated, the burden is usually shared within members of
the collective,'*®not just the individual peasant shoulders misfortune of low
compensation as opposed to the case of Ethiopia where peasants take the burden
individually owing to increasing shortage of substitute land and absence of
readjustment/redistribution.

Then, back to the quantum of compensation under Ethiopian law, we are still far
way in making the peasants’ right predictable and in proffering the state an
optimal standard for compensation. What can be done with arbitrary numbers
like 15 years of annual produce value?

125 Chinese Property Rights Law of 2007, supra note 51, arts.42, 58, 132.
126 Land Administration Law of the People's Republic of China, (1999), supra note
124, Article 47, sec. 2 cited in Xian, supra note 124, p.6.
127 Chinese Property Rights Law of 2007, supra note 51, Article132. It reads “[t]he
contractor of the right to land contractual management shall, pursuant to the
provisions of the 2nd paragraph of Article 42 of this Law, obtain the relevant
compensations in the event of expropriation of its contracted land.”
Xiuqing Zou and Arie J. Oskam, New Compensation Standard for Land
Expropriation in China, China &World Economy, Vol. 15, No. 5, (2007), p. 112.
It is stated that “although the amount of compensation paid to collective owners
has increased substantially over time, peasants continue to receive extremely low
levels of compensation, and in many cases no cash compensation at all, in return
for their land rights. Usually, the collective retains all of the cash compensation
on the pretext of developing the collective economy, and shares the burden of the
land loss among all village peasants by conducting a large readjustment.
Therefore, those peasants who initially lose all or much of their land receive a
somewhat lower compensation at the expense of the land allocations for
everybody else. This process has increasingly led to complaints by peasants.”

128
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Scholars are often engaged in articulation and exposition of deficiency of
subsidiary laws in setting the nominal compensation while such subsidiary laws
should have been challenged in light of the Constitution. Of course, some
scholars who view the Constitution deficient in recognizing compensability of
loss of landholdings argue that the peasants deserve compensation based on the
clause that land is jointly owned by the people and the state.'?° Yet, this line of
argument can hardly be defensible. In the first place, the prescription of joint
ownership is proved unsound. Second, not only peasants but every Ethiopian
including urban dwellers and investors belong to the generic reference of “the
peoples of Ethiopia”. This would put everyone at par as regards acquisition and
loss of rights related to land, which is not the case as the Constitution has
already differentiated among them. To succumb to this view renders
Constitutional provisions specifically devoted to peasants and pastoralist
entitlements in land pointless.

At times scholars do appeal to equity/justice'?° that peasants are being unfairly
treated. Nevertheless, the state being often in budgetary deficit, it can hardly
head appeals to equity. Rather, this author contends, the state must be informed
and compelled to learn that it is constitutionally encumbered with the duty to
compensate adequately. How and what is that adequate amount? It could be
traced in the very conceptualization of the nature of peasants’ property rights in
land: it is a right in rem entailing the ‘right to security’ according to Honere’s
description; it is virtually similar to usufruct and that it is compensable in case of
expropriation.

We noted from this analysis that the Constitution talks of peasants at individual
level and peasants’ minimum assurance is lifetime enjoyment starting from the
time one is eligible as a peasant. During this period, the state retains vacuum
title of residuary character, bereft of the use right. We recount that the state has
only reversion right after such period and during such period, all use values goes
to the landholder. Therefore, the minimum amount of compensation to peasants
would be equivalent to one’s life expectancy, based on national standard, subject
to adjustments like deduction of production cost etc. This offers a verifiable and
predictable standard instead of random numbers such as 10 and 15.

Well, based on life span formula, young expropriatees will fetch higher value.
What if one is close or already over the national standard of life expectancy?
And in the absence of redistribution, how fair would it be depriving value to

129 1d., pp 311-312; Daniel, 2013, supra note 53, p. 230.
130 Muradu, supra note 17, p. 309, 311.
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potential heirs on the mere fact of shorter life expectancy of landholder? Several
arrangements could be of help: single equation of compensation to everyone
which is equivalent to duration of between 18 years to life expectancy (more
than about forty years) of annual produce or the fair market value of use right
for such period. Fair market value for the use right of peasants is government’s
land transferring fees to developers/investors as determined in land auction (for
the period we fixed- based on life expectancy).'3!

Compensation based on life span use right might lead to huge budgetary demand
on the state. But not necessarily insurmountable! Every landholder must share
the burden of expropriation in so far as expropriation is for public benefit. There
could be a surcharge to be levied together with land use fee, and deposited in
separate fund, we can call it expropriation compensation fund (ECF). The
government must plan its annual land demand and estimate the cost of
expropriation, levy surcharge, pay expropriatees from the ECF. We can employ
the analogy of insurance fund as envisaged in Proclamation No0.799/2013'3? and
similar arrangements like pension fund. These thoughts require further
development and refinement but time and space constraint halted the journey,
forced us to park here.

Conclusion

The Ethiopian land tenure system has not been stable for several decades of
years or so mainly due to changing ideologies. The FDRE Constitution declared
right to ownership of land is exclusively vested in the State and in the peoples of
Ethiopia. On the other hand, the Constitution confirmed the right of peasants and
pastoralists to obtain land without payments and guaranteed protection against
eviction. This has given rise to perplexing issues of the relation between the
State and the peoples of Ethiopia as well their relation with respect to

13! This uniform standard, for the young and aged ones alike, means the potential
heirs/donees of expropriated old ones who are expecting land via heirship will
get a value of compensation transferred via succession. Or else, a different
approach could be adopted by differentiating compensation based on remaining
expected duration of life. This requires continuation of redistribution for the next
generation; that every one fetches only what is due for his remaining part of life
if expropriated; there should be arrangement to support those alive after the
speculated span of life; government should recollect land after the death of
landholder or where one ceases to be a peasant; every new generation expects
land allocation, and other details.

132 Vehicle Insurance against Third Part Risks Proclamation, Proclamation
No0.799/2013, Federal Negarit Gazetta, (2013), Arts.19-24.
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peasants/pastoralists. The research found out that there is only one owner- the
public (peoples of Ethiopia collectively). This is also conventionally referred to
as state ownership but practically state is just an agent instead of a distinct entity
entitled to co-ownership. The analysis in this work revealed that state’s interests
in ownership title are dismembered and constitutionally assigned to
peasants/pastoralists so much so that the usual assertion labelling the state as
exclusive owner of land is more of a rhetoric than reality; the state remains with
a vacuum title of ‘residuary character’ in relation to land assigned to individual
peasants/pastoralists or communal holders. However, not all land in the
Ethiopian territory is allocated/ granted to the peasants and pastoralists; there
would be a bulk of unallocated land in urban areas and in rural areas as well-
“state holding-"on which the state exercises every possible use as that of a
private land holder or as a passive guardian of open access resources on behalf
of the general public.

Due to poor conceptualization, there prevailed dubious status of whether
landholding rights of peasants are compensable at times of expropriation. This
research disclosed that peasants’ landholding rights, as envisaged in the FDRE
Constitution, are property rights: rights in rem; worth of the right to security; fits
into the jurisprudence of usufruct. Thus, not only that peasants’ landholding
rights entail payment of commensurate compensation during expropriation but
also that the constraints on expropriation as applicable to ownership similarly
applies to them. The author has concluded, in fixing amount of compensation for
loss of landholding right, that peasants as usufractuary deserve a minimum of
life time use value (minus cost of production) instead of random numbers such
as 15 years of annual produce.

The author further observed scholars suggesting alternatives that would improve
quantum of compensation; some appeal to equity, others call for narrower
definition of public purpose as a justification for expropriation, still others
recommend redefining small landholders’ right as human rights. While all these
could contribute to that intended goal, the author proposes and advises the
scholars in the field that it is better to defend from one’s own fortress; properly
conceptualize the nature of the existing property rights over land as established
in the Constitution, and thereby dismantle the rhetoric on exclusive
control/ownership of state over land; liberate judges, the pubic officials, and
others who succumbed to that ill-conception; then it would be alright, the
subsidiary laws would be updated to address the concerns.
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Shared Automated Teller Machine (ATM) Network in Ethiopia:
Appraisal of the Competition Concerns

Tajebe Getaneh Enyew*

Abstract

Traditionally, banking transactions have been carried out manually with the
help of bank tellers. Nowadays, however, financial businesses are employing
advanced technologies to deliver their services efficiently. Among these
technologies, ATM is a noticeable one. Using ATM, customers can make a
withdrawal, balance inquiry, fund transfer, and cash deposit. Until recent
times, customers have been using their bank’s proprietary ATM network
only. Currently, banks interconnecting their ATM network and allow
customers to access their account using the ATM terminal of any bank. The
Ethiopian commercial banks have also integrated their proprietary network
and allow their customers to access their account using the ATM of any
member bank. Though the introduction of a shared ATM payment system in
the country makes it convenient for the e-banking users, so far, there is no
clarity on its impact on the market competition. The objective of this article
is, therefore, to analyze the major competition concerns of shared ATM
network in light of the Ethiopian general competition law and the NBE's
directive on licensing and authorization of the payment system operators. In
addressing this issue, the writer employed a qualitative research approach
and typically doctrinal research type. After due analysis of the issue, the
writer concludes that the act of creating market monopolization in the
Ethiopian national switch system, the unconditional and mandatory access to
new entrants, unrestricted membership in more than one network, and the
collective determination of network fees at the switch level are
anticompetitive acts evolving in the Ethiopian shared ATM network market.
Finally, the writer remarks that the NBE should revise its directive on
licensing and authorization of the payment system operators to balance
cooperation and competition in the payment network market.

Keywords: Automated Teller Machine (ATM), Shared ATM Network,
Market Competition Concerns

Introduction

Conventionally, banking transactions have been carried out manually with the
help of human agents. When a person needs to deposit, withdraw, or transfer
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funds, he can do that only by communicating his intention to the teller through
writing bank vouchers. Today, because of the introduction of advanced
technologies in the financial sector, banks are rendering their services to
customers using technologies. Among such technologies, the automated teller
machine (ATM) is the most popular one.! Recently, Commercial Banks in
Ethiopia have augmented their service delivery by installing ATMs across
different parts of the country. They are making their service accessible to their
customers. Consequently, customers can make cash withdrawals, balance
inquiries, loan payment, fund transfer, cash deposit, and bill payment via
ATMs.?

Until a few years ago, customers of a bank could use only the ATMs of their
bank since there were no shared network systems in Ethiopia.> Recently,
however, two major shared ATM networks were established in the country. In
2009, three private commercial banks, namely Nib International Bank S.C,
Awash International Bank S.C., and United Bank S.C established a consortium
known as Premiere Switch Solutions Share Company (PSS).* Following,
additional three private commercial banks, namely Addis International Bank,
Birhan International Bank, and Cooperative Bank of Oromia joined this
consortium, and the members of the platform surge to six. The primary goal of
this consortium is to allow customers of member banks to use ATMs of all the
member banks with a single plastic ATM card.” Besides, in 2011, another
national ATMs shared network, Ethswitch, has been launched by all Ethiopian
private commercial banks, the Ethiopian Banker's Association, and the National

* LL.B (Dire Dawa University), LL.M (Bahir Dar University), Lecturer, School of Law, Bahir Dar
University. The author thanks the anonymous reviwers, Ekubamariam kidane and Alekaw Dargie for
their critical comments on the draft manuscript. The author can be reached at tajebe01@gmail.com

! Heli Snellman, Automated Teller Machine Network Market Structure and Cash Usage, Scientific
Monographs, Bank of Finland, (2006), p.9 available at
https://helda.helsinki. fi/bof/bitstream/handle/123456789/9346/128493.pdf?sequence=1&isAllowed=y ,

last accessed on 22 January 2020.

2 Ellen S. Goldberg, Shared Electronic Funds Transfer Systems: Some Legal Implications, Banking Law
Journal, Vol. 98, No. 8, (1981), Pp. 715-746, p.716 available at
https://heinonline.org/HOL/Page?public=true&handle=hein.journals/blj98&div=59&start_page=715&c

ollection=journals&set_as_cursor=2&men_tab=srchresults , last accessed on 22 January 2020.

3 Habte Ashenafi, Effect of ATM Service Quality on Customers Satisfaction in Banking Industry in
Ethiopia: The Case of Oromia International Bank in Addis Ababa, MSc Thesis, Addis Ababa
University, (2019), p.3 available at
http://etd.aau.edu.et/bitstream/handle/123456789/18645/Habte %20Ashenafi.pdf?sequence=1 &isAllow
ed=y, last accessed on 23 January 2020.

‘Id.,p3.

5 Premiere Switch Solutions Share Company (PSS), official website, available at https://psseth.com/, last
accessed on 23 January 2020.
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Bank of Ethiopia (NBE).® Through this national payment network, the ATM
networks of all banks in Ethiopia are connected, and customers are getting ATM
service from any bank’s ATM terminal.

The business of a shared ATM network is recognized in the national payment
proclamation of Ethiopia.” The national payment proclamation permits financial
institutions to adopt an electronic fund transfer in a shared system including a
shared ATM network. It gives the power to set the terms and conditions of the
shared payment system to member banks of the shared network, i.e. it shall be
decided through multilateral or bilateral agreements of members to the system.?
Nonetheless, the NBE is empowered to enact a directive on a shared system and
to provide major guidelines to be incorporated into the members’ agreement.’
Accordingly, in August 2020, the NBE enacted a directive on licensing and
authorization of the payment system operators.'°

The purpose of creating a shared payment network is to empower clients to each
bank to use all ATMs in the country with a single bank ATM card.!' Because of
the shared ATM network between commercial banks of the country, these days,
cardholders are using any ATM of member banks of the switch. One can obtain
cash by visiting the nearby ATM even if he doesn’t have an account in the bank
that deploys the ATM. This lets consumers get banking services in their vicinity
easily. Even if the shared network eases the life of consumers, there is a
suspicion that it may go against the principles of market competition in the
ATM network industry. Especially, the issue of market concentration in the
ATM network market, access to existing ATM network, the manner of fixing
the network fees involved in the shared ATM network, and the rules on dual
membership are the concerns that are susceptible to be anticompetitive in the
shared ATM network market.!> The purpose of this article is, therefore, to
evaluate these competition concerns of shared ATM network from the

¢ BPC Banking Technologies, Ethiopia Switches on Unified Payment System with BPC, (2016) available
at https://www.finextra.com/pressarticle/64428/ethiopa-switches-on-unified-payment-system-with-bpc,
last accessed on 23 January 2020.

7 The National Payment System Proclamation, Proclamation No.718/2011, Federal Negarit Gazetta,
(2011), Art. 22.

$1d., Art.22/2.

°Id., Art. 22/2.

10 Directive on Licensing and Authorization of the Payment System Operators, National Bank of Ethiopia,
(2020) (hereinafter, Directive on Licensing and Authorization of the Payment System Operators)

" BPC Banking Technologies, Supera note 6.

12 Robert D. Anderson and Brian Rivard, Antitrust Policy towards Eft Networks: The Canadian
Experience in the Interac Case, Antitrust Law Journal, Vol. 67, No. 2, (1999), Pp. 389-451, P.391
available at https://www.jstor.org/stable/40843438, last accessed on 24 January 2020.
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perspective of licensing and authorization of the payment system operators
directive of the NBE and general competition law of the country.

The article has three sections of which the first section deals with the general
conceptual framework of ATM. In this section, the author explores the
conceptual underpinning of ATM in general and shared ATM Network in
particular. This section helps to give some insights to readers about the general
understanding of ATM and the shared ATM network before they appreciate the
competition concerns thereof. Section two tries to show the practices of banking
transactions using proprietary ATM networks in Ethiopia and shared ATM
networks. In the third section, an attempt is made to show major competition
concerns in the shared ATM networks in Ethiopia. Particularly, in this section,
the author attempts to show major competition concerns in the shared ATM
networks in Ethiopia in light of general competition law, and NBE’s directive on
licensing and authorization of the payment system operators.

1. Conceptual Understanding of ATM and Shared ATM Network

The term ATM may be described using different terminologies including
automated bank machine, cash machine, 24-hour teller, and others.!?
Conceptually, ATM means a terminal that a bank supplies so that customers can
withdraw money, inquire about balance, transfer funds, deposit funds, or pay
bills electronically.'* It can also be defined as “a computerized
telecommunications device that provides the clients of a bank with access to
financial transactions in a public space without the need for a cashier, human
clerk, or bank teller.”!> ATM lets customers of a bank access their account
electronically, without visiting the bank teller.'® The ATM connects “a computer
terminal, database system and cash vault in one unit” and enables the customer
to access his account by inserting the plastic card given to him by his bank and
his Personal Identification Number (PIN).!”

13 Getachew Tadesse, Challenges and Opportunities of ethiopay ATM Service, MSC Thesis, Addis Ababa
University, (2018), p.9 available at
http://etd.aau.edu.et/bitstream/handle/123456789/12583/Getachew%20Tadesse.pdf?sequence=1&isAll
owed=y, last accessed on 25 January 2020.

14 Habte, supra note 3, p.12.

15 Getachew, supra note 13, p.9.

16 Steven C. Salop, Deregulating Self-Regulated ATM Shared Networks, Economics of Innovation and
New Technology, Vol. 1, No. 1, (1990), Pp.85-96, p.85 available at
https://www.researchgate.net/publication/233212909_Deregulating_Self-
Regulated Shared ATM _Networks, last accessed on 23 January 2020.

17 Habte, supra note 3, p.13.
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Historically, the beginning of ATM in the banking business is traced back to the
late 1960s.'® A Barclay Bank in England installed the first ATM in 1967."
Initially, the ATM service faced strong resistance from users, as they didn’t trust
the machine.?® However, as time went by, users started to accept this technology
and enjoyed the service.?! In the beginning, the ATM lacks a magnetic-stripe
card; customers use the ATM by feeding a paper voucher.?? While the customer
fed the paper voucher, the machine holds it and, instead, gives cash to the
customer.?® Through time, the technology of ATM continued to advance. In
1968, Don Wetzel invented an ATM that can use a magnetic-stripe card.?*
Passing different revolutions of technology, the ATM banking business reached
its development, as we know it today.

At present, ATM is the common machinery that many banks use to deliver their
banking service to their customers without the help of a teller.?’ The use of
electronic payment systems, including ATM and point of sale (POS) has
increased drastically across the world.?® We are noticing that, banks are
installing their ATM not only in the compound of their branches, but also at the
premises of schools, hotels, groceries, hospitals, offices, and other public spaces.
By deploying their ATMs at such places, banks are providing their service for
24 hours a day. This brings some benefits for both customers and banks. For
customers, it allows them to access their account in the nearest place and fitting
time.?” Banks also render their service expeditiously, with reduced cost and
without working hour limits.?3

For a long period, banks have been providing an ATM service to their clients
only through the proprietary system.?’ Here the proprietary system refers to
when customers can use only their bank’s ATM to access their account.? In this

18 Fumiko Hayashi et al, 4 guide to the ATM and Debit Card Industry, Federal Reserve Bank of Kansas
City, (2003), p.12 available at https://econpapers.repec.org/RePEc:fip:fedkmo:2006agttaadci2, last
accessed on 25 January 2020.

¥ 1d.

20 Habte, supra note 3, p.12.

2 d.

22 Hayashi et al, supra note 18, p.12.

Bd.

X

25 Snellman, supra note 1, p.9.

2 Id.

27 James J. Mcandrews, Automated Teller Machine Network Pricing — A Review of the Literature, Review
of Network Economics, Vol.2, No. 2, (2003), pp. 146-156, p.146 available at
https://www.rnejournal.com/articles/mcandrews_june03.pdf, last accessed 26 January 2020.

2 1d.

2 James J. Mcandrews, Retail pricing of ATM network services, Working Paper No. 96-12, Federal
Reserve Bank of Philadelphia, (1995), p.3.

0 1d.

229


https://econpapers.repec.org/RePEc:fip:fedkmo:2006agttaadci2
https://www.rnejournal.com/articles/mcandrews_june03.pdf

Bahir Dar University Journal of Law Vol.9, No.2 (June 2019)

system, banks utilize their ATMs only to reach their customers; and the users of
the ATM need to be a client of the ATM owner bank and shall hold that bank
card. This system creates some inconvenience for users of ATM by imposing an
obligation on them to look for the ATM of their bank only. It makes customers
walk far for accessing their account. Since the machine is very expensive, banks
also faced difficulty in expanding individually their ATMs in different
locations. Due to this, banks are compelled to seek cooperation among them.
They started to interconnect their proprietary network together through a central
switch.3! Today, banks in many jurisdictions integrated their ATM network and
created one or more shared ATM networks.?? Conceptually, Robert D.
Anderson and Brian Rivard defined shared ATM network as:

[A] set of terminals and computer software connected by
telecommunication links that are used to process transactions. In

G s

particular, a shared AT coordinates transactions between a
customer and cardholder of one institution or "issuer") and a terminal
operated by a different institution (the institution acquiring the
transaction the "acquirer"). The network processes or coordinates,
simultaneously, the transaction between the cardholder and the acquirer,
the transaction between the cardholder and the issuer, and possibly the

transaction between the acquirer and the issuer.%’

Through shared ATM network systems, the ATM networks of different banks
are linked and the customers of such banks are using the ATMs of all members
of the system without being required to be a customer and holding the plastic
card of that specific bank.>* It increases banking service accessibility for
customers.?> Since the shared ATM network allows customers of a bank to use
the ATMs of other member banks, it has a significant role for the customer to
access his account in his location.’® Traditionally, banks deliver their ATM
service to customers by deploying proprietary ATMs in different geographical
locations, which is very costly, and difficult for banks to reach their customers

31 Joy Ishii, Compatibility, Competition and Investment in Network Industries: ATM Networks in the
Banking Industry, MSC Thesis, Stanford University, (2005), p.5 available at
https://pdfs.semanticscholar.org/251/a0b0639628a8158be6acc80f09f42e0aedfc.pdf, last accessed on
27 January 2020.

2 1d.

3 Anderson and Rivard, supra note 12, p.404.

3 Congressional Budget Office of America, Competition in ATM Markets: Are ATMs Money Machines?
Report Paper, (1998), p.1 available at
https://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/6xx/doc66 6/atmcomp.pdf, last accessed on 27
January 2020.

35 James J. Mcandrews, the Evolution of Shared ATM Networks, Business Review, (1991), p.8.

., p.s.
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in their convenience places. The shared ATM network, however, solves these
problems by entitling customers to access their accounts from machines of any
member bank. Besides, a shared ATM network is believed to be an incentive for
banks to install their ATMs in different locations; i.c. in a location where there is
no members’ ATM.37

Structurally, shared ATMs networks may be owned by an entity established by
member institutions, or it may be owned and operated by another independent
company. In the first case, member institutions themselves create the network
through a joint venture.?® Members act as a member of the company. However,
in the latter case, another third party payment network operator owns the
network. In both cases, there is interconnection of members’ ATM networks
with a single, centralized network switch, namely shared ATM network.>® Here,
network switch refers to “[t]he electronic equipment that receives and transmit
transaction between the bank that operates the ATM and the bank that holds the
customer’s account and issues the card used in the transaction.”*? It can be also
understood as “a system of computer software and telecommunications facilities
acts as a routing, coordinating, and communication agent to the network
members.”*' Principally, the centralized ATM network switch serves as an
intermediary that facilitates the clearance and settlement of transactions made
between member banks.*?

In terms of participation, in the shared ATM transaction, at least three persons
are involved: namely card issuing bank (issuing bank), a bank that issues ATM
cards for its customers; ATM owning bank (acquirer), a bank that installs an
ATM; and Switch network, a network that integrated members’ ATM into a
centralized system.** In a shared ATM network, there are some fees involved in
each transaction.** To mention a few, foreign fees, surcharge, interchange fees,
and switch fees are the major fees involved in the integrated ATM network.*
Surcharge means a fee that the cardholder pays to the ATM owners, acquiring
bank, for receiving service from the machine other than his bank.*°A foreign fee
is a fee paid by the cardholder to his bank, the issuing bank and mostly, this fee

I, p. 8.

3 Hayashi et al, supra note 18, p.26.

3 Salop, supra note 16, p.85.

40 Mcandrews, (1991), supra note 35, p. 5.

4! Anderson and Rivard, supra note 12, P.4040.
42 Id., P.4040-405.

8 1d., p.407.

4 Hayashi et al, supra note 18, P.5.

45 Mcandrews, (1991), supra note 35, p.4-5.
d., pa.
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is set by the issuer bank.*” The interchange fee is also a type of network fee in
the shared ATM network that the issuing bank pays to the acquiring bank for the
service that the latter provides to the customer of the former.*® Lastly, the switch
fee refers to a fee that member banks pay to the switch per each transaction for
using the switch’s service.*’ These network fees, especially the interchange fee
and network switch fee, and other related terms and conditions are mostly set by
the agreement of members of the network switch.>°

2. Development of Shared ATM Network in Ethiopia

The banking business in Ethiopia has been operated starting from 1905 when the
first bank called the Bank of Abyssinia was established.’! Starting that time, the
banking operation has been carried out manually using the paper system, using
bank vouchers. Through time, banks in the country transform their service from
manual systems to the electronic banking systems. They started to provide their
services using ATM, inter alia. In 2001, the Commercial Bank of Ethiopia
introduced, for the first time, the ATM service by deploying eight ATMs located
in Addis Ababa.’?> Though the Commercial Bank of Ethiopia is the first to
introduce ATMs in the country, it failed to be the leader in providing ATM
services because of problems of infrastructure.>® Rather, Dashin Bank, which is
the first to introduce ATM in the country among private banks, becomes the
leader in expanding the service in the country.>* As of June 2009, Dashin Bank
has been providing banking service for 24 hours of a day by employing 40
ATMs in different geographical locations.>> Afterwards, ATM banking service
becomes prominent in the country. Nowadays, almost all commercial banks
provide their service by installing ATMs in different corners of the country.

For a decade, most banks in the country have been delivering their service using
proprietary ATMs system. Under such system, customers of any bank in
Ethiopia can use only the ATMs of their bank, as the proprietary network of
each bank was not linked together. However, in February 2009, intending to

47 Anderson and Rivard, supra note 12, p.408.

48 Hayashi et al, supra note 18, p.6.

4 Mcandrews, (1991), supra note 35, p.5.

50 Mcandrews, (2003), supra note 27, p.125.

51 Arnaldo Mauri, The Short Life of the Bank of Ethiopia, CONOMICA, (2014), p.104 available at
https://www.researchgate.net/publication/228466309_The Short Life of the Bank of Ethiopia, last
accessed on 28 January 2020.

52 Gardachew Worku, Electronic-Banking in Ethiopia- Practices, Opportunities and Challenges, Journal
of Internet Banking and Commerce, Vol. 15, No. 2, (2010), P.4.

53
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facilitate the electronic payment system in the country, three banks, namely Nib
International Bank S.C, Awash International Bank S.C, and United Bank S.C
integrated their ATM networks into a single network called ‘premier switch
solution’ for the first time.’® Latter, another three banks, namely Birhan
International Bank, Addis International Bank, and Cooperative Bank of Oromia
joined to this network. Though the task of creating a shared system was started
in 2009, the system was officially launched to operate on July 5, 2012, with 165
million Birr.’” The major task of this centralized network is “engaging in the
operation and management of ATM, engaging in point of sales (POS) card
banking service, and providing platforms (hardware, switch software, database,
etc.) to member banks.”® After the commencement of this shared system, a
customer of member bank can to use the ATMs of any member bank
irrespective of whose bank customer he is.

Even though the premier switch solution is the first shared network in the
country, latter, because of the national payment project implemented by the
NBE, all commercial banks, the NBE, and the Ethiopian Bankers Association
came together and created a single national shared ATMs network, called
Ethswitch, in 2011.> Premier Switch Solution is also merged with this national
payment system.®® Nowadays, the ATMs of all commercial banks in the country
are united and resulting in establishment of monopoly in the national payment
switch. By 13 May 2016, “the system linked over 1500 ATMS, over 13,000
POS-terminals, and 2.5 million cardholders all over the country.”®!

3. Major Competition Concerns in the Shared ATM Networks in Ethiopia
3.1. Monopolization of the National Payment Switch

As discussed before, currently, there is a monopolization of the national
payment switch in Ethiopia. Ethswitch is the only payment scheme that operates
as a national payment switch in the country. The NBE’S directive on licensing
and authorization of the payment system operators also recognizes this
monopolization of the national switch.? It explicitly provides that Ethswitch is

56 Habte, supra note 3, p.3.

57 Premiere Switch Solutions Share Company (PSS), Official Website, available at https:/psseth.com/,
last accessed on 30 January 2020.

58 Premier Switch Solution, 9" Annual Report, (2018/2019), p. 26 available at
https://psseth.com/index.php/reports, last accessed on 30 January 2020.

59 BPC Banking Technologies, supra note 6.

0 Premier Switch Solution, supra note 58, p.8.

¢ BPC Banking Technologies, supra note 6.

2 Directive on Licensing and Authorization of the Payment System Operators, Art. 9.1
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the only national switch share company in the nation that provides
interconnectivity, interoperability, and clearing all payment transactions in the
state.®3 Because of a monopoly of the national switch, all commercial banks are
obliged to join the Ethswitch joint venture. This creates market monopolization
in the national ATM network market. The critical issue here 1is, should
monopolization of the national payment system be tolerated? Usually, market
monopoly is supposed to mess up the marketplace competition and causes to
have lower productivity, higher cost, and lower product quality.®* In the ATM
network case, it results in a lower number of ATMs,% higher network fees,
inefficient service, and lower ATM quality.®¢

Some scholars, however, attempt to justify the monopoly of market power in the
ATM network industry by invoking two reasons. First, they try to justify market
monopoly in the ATM network industry by showing its welfare impact on the
consumers.®’” They argue that technical advancement is required to create a
friendly environment in the ATM service to customers, and to bring this, the
market players need to induce an economy of scale in the market.® The
appropriate way of making economies of scale is, thus, by developing a
concentrated/monopoly market.%® In the short run, this justification may be
sound. Because when banks integrate their proprietary ATM network in a single
national web, customers can simply access the banking service by using the
ATM terminals of member financial institutions in their convenient place and
time. To accomplish this, the economy of scale is required, which can be
acquired through market concentration or monopoly. In the long run, however,
the advantage of market competition between ATM networks will override the
advantages of network monopoly since competition brings innovation,
efficiency, quality, and lower price, unlike monopoly. Second, proponents
suggest that the ATM network is a natural monopoly for the reason that “a
single network can serve ATMs at a lower monetary value than multiple
competing networks.”’® Practically, there are countries that recognized more

S Id., Art. 9.4 (C).

 Snellman, supra note 1, p. 22.

% For instance, the practice in Finland shows that the number of ATM has decreased because of the
monopolization of the shared ATM networks in the country (/d., p. 10).

Id.

7 Mcandrews, (1991), supra note 35, p.8.

% Robin A. Prager, ATM Network Mergers and the Creation of Market Power, Antitrust Bulletin, (1999),
Vol. 44, No. 2, p. 349-364, p.354.

“d.

7 Oxera, Competition, and Innovation in Payments: An Analysis of Market Functioning and Innovation,
Report prepared for vocalink, (2015), P.2 available at https://www.oxera.com/wp-
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than one national switch network. For example, in the USA, there are more than
one national switch networks, which compete with each other at the national
level.”! PLUS, Cirrus, and the Armed Force Financial Network are some of the
National switches operating in the USA.” Even a study conducted in Europe
showed that there is no concluding evidence affirming ATM network is a natural
monopoly.”3

In the case of Ethiopia, we may not find a direct rule under the general
competition law that regulates the monopolization of the market. However, the
general competition law, indirectly, prohibits market monopolization or
concentration by prohibiting anticompetitive merger of businesses.” Of course,
literally speaking, it is hardly possible to say that the joint venture in the
payment system is merger. A merger is said to exist when “one company
acquiring the assets and liabilities of another company, and causing that other
company to cease to exist as an independent entity.”’> However, different
scholars have concluded that even if there is no actual consolidation of entities
in the case of ATM network joint ventures, it shall be treated similarly with the
merger.”® The tendency of treating joint ventures under the cartel has changed
and rather, considered in the legal regime of a merger.”” The creation of a joint
venture is treated as a merger because its effect on creating market power is
similar to that of merger.”® For example, in the USA, in the case of United States
Vs. Penn-Olin Chemical Co, the Federal Supreme Court applied the principles
of merger to a joint venture antitrust case.”” Likewise, the Ethiopian
Competition Law treates the acts of pooling the whole or part of resources to
conduct commercial activity as a merger,3° which implicitly encompasses joint
ventures such as shared ATM networks. Hence, though the Ethiopian
competition law doesn’t explicitly consider a joint venture as a merger, the

content/uploads/2018/07/15-11-27-Oxera-competition-and-innovation-public.pdf.pdf, last accessed on
1 February 2020.

! Congressional Budget Office of America, supra note 34, p.21.

2 1d.

3 Oxera, supra note 70, P.2.

™ The Trade Competition and Consumer Protection Proclamation No. 813/2013, Federal Negarit
Gazetta, (2014), art. 9/1, (hereinafter, Trade Competition and Consumer Protection Proclamation No.
813/2013).

> Hussein Ahmed Tura, Regulation of Merger under The Ethiopian Competition Law, Journal of
Ethiopian Law Vol. 26, No.1 (2014), p.13.

76 Richard W. Pogue, Antitrust Considerations in Forming A Joint Venture, Antitrust Law Journal, Vol.
54, No. 3, (1985), Pp. 925-946, P.926.
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Review, 1995, p.7.
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creation of payment system operators through a joint venture shall be treated
through the principles of merger.

Once it is concluded that payment network joint ventures are subject to the
regulations of a merger, the next question is whether the current act of
monopolizing the national payment switch constitutes a prohibited merger. As a
rule, the mere presence of a merger of ATM networks may not be problematic
for a market competition, which means that the mere existence of a joint venture
in the payment switch is not anticompetitive. Even the general competition law
of Ethiopia allows the merger of competing entities if the merger is likely to
result in technological efficiency or other pro-competitive gains that outweigh
the adverse effect of the merger on the market competition.®! Conversely, the
general competition law of Ethiopia prohibits a merger if it “causes or likely to
cause a significant adverse effect on the trade competition.”®? Looking into its
impact along with the trade competition, monopolization of the national network
entirely abolishes market competition between networks in terms of network
costs and quality of product supply. A single market player exclusively controls
the market, and this may even invite Ethswitch to abuse its market power. In
fact, one may argue that since the NBE is a member of the Ethswitch, it can
closely oversee the switch, for example, not to abuse its monopoly power in
setting network prices. Even then, this monopoly switch may not be prompted to
go for further investment and innovation in the network system since there is no
competition in the ATM network market. The membership of NBE may not be a
guarantee to bring efficiency and quality service through regulation. These can
be done only through competition between national ATM payment system
operators. Hence, though the monopolization of the national payment switch is
justified, at least in the short run, by its economic optimality, in the long run, it
is market competition that will bring more efficiency, technological creativity
and ultimate welfare to the consumers.

On top of that, the interconnection of all commercial banks in the nation in a
single national switch closes the chance for the conception of non-national
network ventures in the state. By plugging in all banks in the country, Ethswitch
enables the customer of all depository financial institutions in the state to find an
ATM service from any bank’s ATM. If then, banks will not be inspired to create
a network venture other than the national payment network. Therefore, to reduce
the anticompetitive effect of a monopoly of the national shared ATM network,

81 1d., Art. 11/2.
8 1d., Art. 9.
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the directive should permit the possibility of more than one national switch in
the country and the NBE ought to encourage banks, especially the emerging
banks, to create a new competitive national ATM network. Though cooperation
through joint ventures in the ATM industry is of paramount importance to the
consumers’ welfare, it should not be extended up to the creation of a market
monopoly in the national payment network. The NBE should allow the creation
of competing national switch in the payment system market in Ethiopia.

3.2. Access to Established Shared ATM Networks

The most argumentative competition concern in the shared ATM payment
system is whether payment systems should be open for new entries or not. As
the financial market flourishes, new financial institutions may emerge in a
country where the payment market is already controlled by a big ATM network
market. At this time, an issue may arise that should existing ATM networks give
unrestricted access to new entrants to join or not. Logically, newly emerging
markets may face the difficulty of creating a new payment system and compete
in the market. This is called the network externality of payment networks.®* To
avoid the network externalities and enable emerging banks as competitive as the
existing ones in the market, scholars argue that existing networks should open
their networks for newly formed financial markets in the country.’* Such
scholars adopt the “traditional public utility model” which treats payment
networks as a public good and enables any market players to access the system
without restriction.®> They argue that, since the payment network is a public
good, it shall be open and accessible for any interested bank to be a member of
the venture. Based on this argument, they propose mandatory sharing of
payment platforms to any bank that desires to become a member.%¢ The proposal
for mandatory sharing of the ATM network is, however, met by a counter
argument. It is criticized for making new entrants “free-rider” on the established
networks and, consequently, undercuts the incentive of network owners for
further investment.®” It also discourages new entrants from establishing a new
competing network. %

8 Oxera, supra note 70, P.22.

8 David A. Balte, Payment Systems, and Antitrust: Can the Opportunities for Network Competition Be
Recognized?, Federal Reserve Bank of St, Review, (1995), p.19.

8 Anderson and Rivard, supra note 12, p.435 & 436.

8 Balte, supra note 84, p.19.
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Examining the practice regarding the issue of accessing the network by
emerging markets, we couldn’t find a consistent practice. For example, the
National Commission on Electronic Fund Transfer (NCEFT), which was
established in the U.S.A to entertain such concern, refused the mandatory
sharing of ATM networks to newly emerging markets.’® The commission
justified its decision, alleging that the mandatory sharing of the network will
weaken competition, which can be realized otherwise when members compete
in different platforms.”® In describing its concern, the commission puts the
following statement:

“«

.. "competition will be diminished if institutions form consortia or
sharing arrangements that are overly inclusive in the sense that more
competing institutions in a market will join an [electronic fund transfer]
system than the economics of operation requires, thus lessening

competition in the market.”!

On the contrary, in the VISA Vs. Discover Card Case where Dean Witter (the
issuer of the Discover Card) sued VISA as the latter denied it to access its
network,’? the Trail and District Court recognized mandatory sharing of forums
provided it fulfills the following screenings: “a market power screen, an
economic sense screen, and an essential facility screen.”® The first requirement
that the court used to recognize mandatory sharing of the platform is when the
forum has a dominant market power. According to this criterion, a network shall
be required mandatorily to share its forum to emerging markets if it has tough
market power or economies of scale.®* This is to prevent big forums not to
manipulate their market power by excluding newly emerging markets from
becoming a member of the network. The second requirement is that to oblige a
network to share its network, the purpose of its exclusionary rule must be to
bring an economic benefit to its members (an economic screen).”> The third
condition, namely the essentiality facility screen, is met if the emerging bank is

% Balte, supra note 84, p.19.

PId., p.19 & 20.

! Goldberg, supra note 2, p.725.

2 David A. Blate, Access Demands, and Network Joint ventures, in David Gabel & David F.Weiman,
(ed.), Opening Networks to Competition: The Regulation and Pricing of Access, 1* ed., Springer
Science and Business Media LLC, (1998), p.184 available at
https://books.google.com.et/books?id=ZNOxhls6gg0C& pg=PA 107&dq=Opening+Networks+to+Comp
etition:+the+Regulation+and+Pricing+of+Access&hl=en&sa=X&ved=0ahUK EwiynZXruMLpAhUFx
YUKHThMCskQ6AEIJJAA, last accessed on 1 February 2020.
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not capable to compete unless it accesses the forums of the existing network.”®
After analyzing these three criteria, the court reached on the conclusion that
though network forums can, in principle, set an exclusionary rule to newly
emerging markets, it is mandatory to open for others provided the
aforementioned elements are met. Yet, different writers opine that the new
entrants should not be allowed to be free riders, and to that end, strict and
transparent requirements must be put in place to protect the intellectual property
right of the owner, “financial and operational risks.”®’

The Ethiopian competition law generally requires a market player that has a
dominant market power to give access to competitors or potential competitors to
essential facilities controlled by it.°® The same law, however, allows dominant
firms to deny access to competitors or potential competitors provided there is a
justifiable economic reason.”® From this, it can be understood that the
mandatory sharing of a facility is not outright in the general competition law of
the country. Rather, it is applied when the facility is essential to the entrants to
compete in the market and there is no economic reason for the controlling entity
to deny access.

The directive, nevertheless, requires the bylaws of payment system operators to
“open network for the reciprocal exchange of transactions with a national switch
or licensed financial institution.”!? The bylaw can’t deny access to new entrants
in any case. The term ‘open network’ shows that the sharing of the switch to
emerging market players is unrestricted. It seems that no plausible justification
exists to refuse access to the switch. What the switch can do is only to set fair
criteria to access the system by new participants. The directive also mandatorily
requires the national switch to permit open access to any participant.'®!
Requiring payment switches to give unconditional access to new entrants is not,
however, pro-competitive. Giving unrestricted access to any participant,
ultimately, results in the concentration of the market in a single or a few firms.
In fact, having a monopolized national payment switch in the country, it is naive
to argue that there shall not exist mandatory sharing of the switch system.
Unless we require the dominant national switch system to share its system to the

% Thanh Tu Nguyen, EU Antitrust Law in Payment Card Systems, LL.M Thesis, Lund University,
(2003), p.26-27 available at
http://lup.lub.lu.se/luur/download?func=downloadFile&recordO1d=1554679&fileOId=1563407%20
last accessed on 2 February 2020.

7 Id., p.26-35.

8 Trade Competition and Consumer Protection Proclamation No. 813/2013, Art. 5/2(e).

 Id., Art. 5/2(¢).

1% Directive on Licensing and Authorization of the Payment System Operators, Art. 10.1 (h).

1 1d., Art. 9.4 (C).
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emerging markets, emerging markets may face difficulty to compete in the
market. It is also clear that becoming a member of the Eathswitch is an essential
facility for emerging banks to compete in the market; they can compete only by
linking with the existing big market. Thus, until the country’s number of
national switches boom, it is fair to oblige an existing national switch to permit
any newly emerging banks.

Presently, there are about eight banks, which are emerging in Ethiopia, namely;
Gada Bank, Ahadu Bank, Ethiopia Diaspora Bank, Sheger Bank, Geez Bank,
Jano Investment Bank, Kush Investment Bank, Amhara Bank, Zamzam Bank,
Zad Bank,!%? and Goh Betoch Bank.!? Requiring the existing networks to share
their system mandatorily with this flourishing number of emerging banks at the
same time will exacerbate the monopolization of the market in the national
payment switch system. If mandatory sharing continues to be the principle, we
will not have a chance to see the establishment of a new competing national
network switch system in the country. The act of monopolizing this industry
should be curtailed at a certain stage, and the right time is now. The NBE ought
to enable these newly emerging banks to create new competing national ATMs
networks. Thus, the principle of mandatory sharing of a network of the existing
switches should not be permitted at this time since there is a chance to have
another competitive national and non-national ATM network in the country. As
explained before, mandatory access to existing network should be applied only
if it is essential to the entrants to compete in the market. Hence, the outright
mandatory sharing of payment networks prescribed by the directive needs to be
reconsidered in light of the general competition law.

3.3. Exclusivity of Membership

Should financial institutions be allowed to be a member in more than one
payment switch simultaneously is another pressing competition concern in a
payment system.!% In some jurisdictions, there are some trends in ATM switch
networks to set anti-duality rules in their bylaws. For example, in Canada,
membership in VISA and MasterCard is an exclusionary one.'% Once a certain
bank becomes a member of a certain switch network, it can’t be a member of

102 Tesfaye Getenet, Values Banking, (2019), available at
https://www.capitalethiopia.com/interview/values-banking/, last accessed on 6 February 2020.

13 Muluken Yewendwosen, Private Mortgage Bank Coming to Ethiopia, (2019), available at
https://www.capitalethiopia.com/featured/private-mortgage-bank-coming-to-ethiopia/, last accessed
on 6 February 2020.

104 Mcandrews, (1991), supra note 35, p.13.

195 Gabel & Weiman, supra note 82, p.183.
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another switch simultaneously. The exclusionary rule is used as a means “to

ensure the commitment of the members of a network to its success.”!%°

In some, jurisdictions, on the other hand, like the U.S.A, members of a certain
switch network can be simultaneously a member of another competing network
in the country.!?” The concern here is whether the anti-duality rule of switches is
anti-competitive or pro-competitive. To evaluate this issue, it is better to see the
effects of simultaneous membership in more than one switch. Scholars criticized
the act of having a dual membership at a time justifying that when there is a dual
membership of member banks, there may be confilict of interest in each
switch.'% Since members have an interest in both switches, the likelihood of
using the same or identical product and switch is high.'® When there is dual
membership, each network will prefer cooperation to competition.''” For
example, they may not be competitive in terms of network fee categories,
qualities, and types of technologies used in the system, and efficiencies of their
system. In other words, the duality rule may discourage ATM networks to
innovate their system, to enhance efficiencies, and to bring network price
reduction. The practice also favors this line of argument. For example, in the
MountainWest (SCFC) case in the USA, the court of appeal and the Supreme
Court decided in favor of the exclusionary membership rule.''" Their
justification was that the exclusionary membership rule of payment system is an
important tool to regulate members not to be “free-riding and to bring
competition in the market.”!'? The actual practice in other jurisdictions also
shows that competition between switches is higher in switches that adopt the
exclusionary rule than switches, which allow dual membership. For example,
the practice in Canada and the U.S.A show that competition is high in anti-
duality follower switches than duality membership follower switches.!!?

Looking into the current reality of Ethiopia, membership duality may not be an
issue since there is only one national payment switch system, namely Ethswitch,

1% David A. Balto, Creating A Payment System Network: the Tie that Binds or an Honorable Peace?, The
Business Lawyer, Vol. 55, No. 3, (2000), Pp. 1391-1408, p.1391 available at
https://www.jstor.org/stable/40657075, last accessed on 29 February 2020.

107 Gabel & Weiman, supra note 82, p.183.

108 77

109 77

10 Daniel I. Prywes, ATM-Related Antitrust Developments, The Business Lawyer, Vol. 46, No. 3, (1991),
Pp.1063-1068, p.1065 available at https://www.jstor.org/stable/40687230, last accessed on 8 February
2020.

"' Nguyen, supra note 96, p.37.

112 Balto David A., The Murky World of Network Mergers: Searching for the Opportunities for Network
Competition, Antitrust Bulletin, Vol. 42, No. 4, (1997), Pp. 793-850, p.845.

113 Gabel & Weiman, supra note 82, p.183.
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and one switch other than the national switch, Premier League Solution switch.
However, the issue of dual membership will become a concern for the Ethiopian
competition law when there are more than one competing payment networks, be
it national or other switches. Regarding membership duality, the Ethiopian
general competition law is silent. Similarly, when we look at the directive, it is
silent as to whether payment switches could forbid dual membership by their
bylaws. Since the directive doesn’t prohibit dual membership in the payment
industry, a member of a certain payment switch can be also a member of another
competitor payment switch if it wants. Payment switches may adopt dual
membership or non-exclusivity membership rule.

This approach of membership is, however, open to hamper competition between
or among payment switches. When a bank acquires a dual membership in
different networks, the competition between those networks will be eliminated.
For example, terms and conditions such as network fees of a network will be set
by the decision of members. In such cases, a bank that has dual membership
may not wish to set different network fees in each network to which it is a
member. Rather, it will prefer to set similar terms and conditions in each
network. It will result in the convergence of terms and conditions of ATM
network in different payment switches. In the end, such an act will go against
the objectives of free-market competition, i.e. lower price and higher quality
products. Just to avoid such an overlap of interest between switches, the anti-
duality membership rule is better than the dual membership approach. The
exclusive membership approach is the right approach to enhance competition in
the network market. If the dual membership is allowed, the trade secrets of a
network will be disclosed to another competitor network. This will also affect
the interests of consumers and competitors. Hence, the directive needs to be
revised and should adopt the anti-dual approach of membership.

3.4. Network Fee Fixing

In a shared ATM network, there are different varieties of fees that can be paid
by either card issuing bank, acquiring bank, or cardholder. The issuing bank
pays an interchange fee to the acquiring bank for the cost that the latter incurs in
installing the ATM and providing services to the customers of the issuing
bank.!'* This fee is a means of compensating the acquiring bank for deploying
the ATM.'!3 In a shared ATM network, the customers of a bank with few ATMs

114 Jocelyn Donez, and Isabelle Dubece, The Role of Interchange Fees in ATM networks, (2005), p. 2

available https://ideas.repec.org/p/wpa/wuwpio/0311002.html, last accessed on 14 February 2020.
115 Salop, supra note 16, p.87.
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are more exposed to use the ATMs of other banks that have a high number of
ATMs. The effect is that a bank with few numbers of ATMs will pay higher
interchange fee. Because of this, while banks with higher number of ATMs
prefer to have higher interchange fee, banks with lower number of ATMs prefer
to lower interchange fee.''® A cardholder may also pay a foreign fee to the
issuing bank, his bank, for using the card of the issuing bank in withdrawing
money from the ATM of another bank.'!'” Besides, the cardholder also pays a
fee, surcharge, to the acquiring bank for using its ATM, though he is not the
customer of that bank.!'® Similar to other countries’ experiences, these fees are
applied here in Ethiopia when banking transactions are made using a shared
ATM network.

ATM network fees become the concern of competition law when we think of
how these fees are fixed. Particularly, the fixing of network fees becomes an
issue of competition law provided these fees are fixed by the collective
agreement of member banks at the switch level. When we see the international
experiences of fixing ATM network fees, in most countries, interchange fees are
fixed collectively.!!” Interchange fees are fixed at the integrated network level
by the board of the network.'?° Unlike interchange fees, foreign fees and
surcharges are fixed by each bank independently.'?! Because of this, the primary
concern of competition scholars, in the international arena, stick with
interchange fees set by the shared ATMs network collectively.

Observing the Ethiopian case in fixing network fees in a shared ATM network,
the directive does not expressly address the issue of determination of fees for the
ATM network. It is silent as to the determination of network fees unless one
argues that the determination of network fees is part of a system rule, which is
required to be determined through collective agreements.'?> Looking into the
practice, nowadays, there is a collective determination of fees in the system
through multilateral agreements. Most network fees in the Ethswitch, for
example, are fixed at the switch level through collective agreements. In
particular, surcharges, interchange fees, and switch fees are determined
collectively in the Ethswitch.'?3 In the Ethswitch, the cardholder pays 0.50 cents

116 Congressional Budget Office of America, supra note 34, p.24.

7 Salop, supra note 16, p.87.

118 Id

119 Id

120 1d., p.89.

121 Hayashi et al, supra note 18, p.30; Salop, supra note 16, p.89.

122 Directive on Licensing and Authorization of the Payment System Operators, Art. 6.5.

123 Etswitch S.C, Commencement of the Revised ATM Cash Withdrawal Fees, A Circular Letter Written
to All Banks in Ethiopia, Ref: EtS/CEO-010/17, February 23, 2017.
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per one hundred ETB withdrawals from the ATMs of a bank other than his
bank.'>* This fee is a surcharge fee that a customer pays to the owner of the
ATM for withdrawing cash using that ATM. Unlike other countries, the
surcharge is set by the collective agreement of member banks of the switch in
Ethiopia. It is determined collusively at the switch level. Besides, member banks
of the Ethswitch set collectively the interchange fee of 0.25 cents per one
hundred ETB cash withdrawal by customers of issuing bank from another
member’s ATM.'?> The sum becomes 0.75 cents per one hundred ETB cash
withdrawal out of which, 0.45 cents is paid to the acquiring bank and 0.30 cents
paid to the central switch Ethswitch. Not only this, but collective network fee
determination is also made when a cardholder withdraws cash from his bank,
provided the bank is a member of the Ethswitch. Accordingly, the fee that the
cardholder should pay to his bank for withdrawing cash using the machine of his
bank is 0.50 or less per one hundred ETB.!'?® Of course, member banks are
allowed to set their fees unless it exceeds the maximum cap set by the
Ethswitch. Furthermore, the issuer bank pays ETB 0.05 per ETB 100 cash
withdrawal by its customer using its ATM.'?” When a customer withdraws one
hundred ETB from his bank’s ATM, the total fee paid by both the bank and the
customer is 0.55 ETB out of which, Ethswitch gets paid ETB 0.30 per one
hundred ETB withdrawal the bank while issuing bank, gets paid ETB 0.25 or
less depending on the decision of the bank.!?® Generally, the current practice in
Ethiopia tells us that almost all fees in the shared ATM networks are fixed
collectively at the switch level.

Considering this reality of the country, the next concern is whether the act of
fixing the ATM network fees in the shared network collectively is
anticompetitive or not, according to the Ethiopian competition law. Normally,
some competition law scholars argue that setting the interchange (network) fee
collectively goes against the market competition principle of competition law.!'?’
In market competition, the price of ATM networks shall be determined by the
interaction of market players independently. If the fees involved in the shared
ATM network are set by the negotiation of each member bank, then, there will

be low network fees, high quality of service, and maximum convenience for the

124 Id
125 1d.
126 1d.
127 Id
128 Id
122 Donez and Dubece, supra note 114, p. 2.
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users. '3 Fixing the fees collectively avoids competition between ATM of banks,
as the fee that a customer would pay is the same everywhere regardless of the
cost and convenience.'3! The act of collective price fixing in shared ATMs is
against the norms of a competitive market.

When we see the Ethiopian competition law, anti-competitive agreements made
by market players are prohibited. '3> “An agreement, or concerted practices,
between business persons or a decision by an association of business persons in
a horizontal relationship is prohibited if [i]t involves, directly or indirectly,
fixing a purchase or selling price or any other trading condition...”.!33 If we
evaluate the current practice of the integrated ATMs in Ethiopia, almost all fees
are determined by the boards of Ethswitch, which is an association of all banks
in the country. This means the acts of the association is anti-competitive
agreement. The fees are fixed by the decision of the association of banks in
Ethiopia. This decision violated the competition rules of the country. It avoids
competition among banks in terms of the price of the ATM network. This will
affect the interests of consumers who would have been the ultimate beneficiary
of reduced network fees, high quality product, and efficient service. Unless there
is fierce competition in the ATM network industry, there will not exist any
advancement in the ATM networks in the country. This problem exacerbates in
Ethiopia because of the existence of a single, monopolized national ATM
network in the country. In a nutshell, the collective determination of the network
fees in the shared ATM network is anticompetitive according to the current
competition law of the country.

Some writers, of course, try to justify and tolerate the act of fixing network fees
collectively, though, literally, it is anti-competitive, arguing that the independent
negotiation of banks to set the price of the network is costly and inconvenient.'3*
Based on this argument, especially, the act of fixing network fees and
interchange fees collectively is tolerable. Even court decisions in some countries
are favoring the practice of collective network fee fixing on the ground that
requiring independent network fee negotiation is cumbersome and inefficient.
For example, in the U.S.A, the court permitted the collective setting of
interchange fees by the Visa credit card network in the NaBanco antitrust
case.'?’ Partly, this justification is sound since it avoids redundant independent

130 Salop, supra note 16, p. 89.

131 Nguyen, supra note 96, p.23.

132 Trade Competition and Consumer Protection Proclamation No. 813/2013, Art. 7.
55 14, Art. 7/1 (b).

134 Nguyen, supra note 96, p. 22.

135 Salop, supra note 16, p.89.
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negotiations among member banks. If network fees are set by the negotiation of
each member, it will be very difficult even to reach consensus. The
disagreement of members may affect the efficient running of the network. Not
only this, since a switch is a software that helps to clear and settle the
transactions made between each bank, but it will also be inconvenient to set
different prices especially for interchange fees. Similarly, in the Visa
International-Multilateral Interchange Fee case, the European Commission
concluded that though the act of collective fixing of fees in a network is
anticompetitive, it should be an exception to cartel rule in the competition
law.!3¢ Unlike the NaBanco anti-trust case in the USA and Visa International-
Multilateral Interchange Fee case in Europe, the competition tribunal of Canada
prohibited the collective setting of network fees at the switch level in the interact
case. 37 This tribunal explicitly orders member banks to determine their network

fees in the system individually.!3®

Generally, the international practice shows
that there is no single accepted stance concerning setting the price involved in a

payment network.

However, the Ethiopian case is different from other countries on two grounds.
On the one hand, there is a high concentration of the national ATM network,
monopolize by Ethswitch. There is only one national network switch called
Ethswitch in the country that integrated all banks. Considering the
inconveniences of independent negotiations, we may tolerate a collective
network fee setting provided there are many switches in the country. If there is
more than one national switch, competition may still be intact between those
switches. The act of collective setting of network fees in one switch may not
highly affect the interests of consumers since there is another competitive
network. However, in a monopolized national switch, like the Ethiopian case,
the collective setting of network fees will result in high network fees. This
affects the consumers' welfare. Therefore, the practice in other countries where
there is more than one network switch could not be used to justify the act of
collective network fees setting in Ethiopia since the national payment system
operator is monopolized and open to be manipulated. The author believes that in
a monopolized market the network fees should be determined by the negotiation
of each bank independently to bring intra-network competition. The cost of
inconvenience could not be a justification to curtail the interests of the
consumers that they would otherwise have received in a competitive market.

136 Nguyen, supra note 96, p. 26-27.
137 Anderson and Rivard, supra note 12, P. 439ff.
158 1 p. 440.
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What is more concerning in Ethiopia, unlike the case in other countries, is that
even the surcharge that a cardholder pays to the owner of the ATM for using the
service is determined collectively. The collective determination of the surcharge
cannot be justified by any means. In our case, the surcharge of all ATMs is the
same, i.e. 0.50 ETB per one hundred ETB withdrawal. This means once the
cardholder decided to use the ATM of a bank other than his bank, there is no
choice among other bank’s ATM because of similar surcharge fees for all banks.
To safeguard market competition, this fee should be set independently by the
owner of the ATM. Furthermore, the act of setting network fees in Ethiopia
extends even to set the maximum price that a cardholder pays to his bank using
the ATM’s of his bank. By the mere fact of membership to the switch, the
maximum price that each bank shall impose on their customers for withdrawing
cash from their ATM is determined to be ETB 0.50 or less. For a stronger
reason, fixing collectively the maximum fees that each bank imposes on their
customers is an anti-competitive agreement. Generally, the act of collusive
fixing of ATM network fees by Ethiopian banks is violating the competition law
of the country and deviates from the international experience. The
anticompetitive agreements in determining network fees must not be treated
exceptionally so long as it puts the consumers at disadvantage.

Conclusion

The shared ATM network enables customers to access their bank account using
a single ATM card from any ATM of member banks. It also helps member
banks to deliver their service through the ATM of another member bank.
Beyond these, shared ATM network gives power to banks to introduce
sophisticated technologies as it involves cooperation among member banks. Yet,
shared ATM network has some competition concerns that call for careful
regulation. Market concentration in the ATM network, access to existing ATM
network, the manner of fixing the network fees involved in the network, and the
anti/dual membership in the ATM network are key competition concerns, which
require proper regulation.

Lookin into the case in Ethiopia, the directive explicitly allows the Etswitch to
monopololize the national ATM network market. The act of venturing all
commercial banks in a single national shared ATM network is, however,
detrimental to the interests of consumers as it may lead to higher prices, lower
product quality, and inefficient service. Though competition law promotes the
well-being of consumers by discouraging market concentration, the current act
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of monopolization of the national shared ATM network in Ethiopia is deviating
from this principle.

Besides, the directive requires both the ‘national’ and ‘other switches’ to givet
open access to all participants in the industry. It adopts the unconditional
mandatory sharing of the ATM network. Automatic imposition of mandatory
sharing of the existing network to emerging markets will, however, hamper
market competition in the network market. The mandatory sharing of a network
is sound only in some exceptional cases, namely when the existing shared ATM
network has market dominance, and the emerging bank can’t compete unless it
accesses the existing network. Even, these conditions are not strong enough to
apply a mandatory sharing approach as of today as there is a proliferating
number of emerging banks in the country that can create a new competing
payment network.

Moreover, the directive does not prohibit the adoption of the dual membership
approach in the payment networks, i.e. a bank can be a member in more than
one switch. The article, however, argued that dual membership of banks in more
than one payment switch may impede competition in the network market. Since
the dual membership is open for overlap of interest for a member in two
switches, it discourages competition between such switches. It could expose
those different networks to have similar markets such as similar fees.

Lastly, the article concludes that even if the directive is silent how the network
fees should be decided, practically, the network fees, including interchange fees
and surcharge are set by the collusive agreement of member banks.
Nevertheless, the Ethiopian competition law forbids anticompetitive price
agreements if it lessens competition. The act of collective setting of network
fees, obviously, affects competition between networks in terms of network fees.
To bring to market competition among banks in terms of network fees, network
fees, especially, interchange fees and surcharge should be set through
independent negotiation of each bank.

To make a balance in cooperation and competition in the shared ATM network,
the NBE should revise its directive on licensing and authorization of the
payment system operators. In doing so, the NBE needs to give due consideration
to the tasks of de-monopolization of the national switch, setting conditions such
as essential facility requirement to access existing ATM networks, adopting
anti-duality of network membership, and prohibiting collective setting of
network fees, particularly, interchange fees and surcharge.
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MLU79° Ahhh oom? PLLN APTI° 1845 A4.L471 (adult adoption) aoqidg:
10222 WL OP® ATLANT @0 A6 PN WD ChsteA e PO
P PTLLPLD ARMA oomT PALLN ALT PEATFT NF 1@

PV TGFH PGS hAY PATCRE POEAN T AhhA oom? PRLA: NPT TRBLF
aol711G ool AILTLNGS hHYI® AP O7¢- A8 LAm: PO-FAN W7
aofAA AI8ANT N19°7 04 Qoo @ AhhA aom? PLLO- NPT 18.4TF
(h? o077 ANLALYFT ATIACT PANT A1t POAON th20F +9°hE P
govlavih: DATHY WldT PN R DT HPHCET Chstexe PN R
97 £9-A? WL ha &g e UsF IC AMTovy OHON R
ONT ARMA oom? PLLN: APTFT 18457 Tl ATFANT? POLAS  ANT
TN LTS ITOT TS LPFN: S rSA TGk NPSTE AhhA oom?
PLLO: ALTT 1BLTF MaACXKE POANN h7 PoofTIIG Poo@ib® ANLALYTHT?
NUVAP: FSh P 21UNGP: 2 1-ANSPE Och? @LI° ANAP oot °n28F IC
N71eeH Bhé-he-A: hHv9® AP e AL LA POHNN T ATSAAA
’e,ynhd.g\::

@ TGk LHT 0iovd (lovfavlf N T44F MPAA VA PULLLT AU
1845 NP hovM T P144F hAT1T ARhMA oom? NALLO: OPTF 18.4F

' Conventioin on the Rights of the Child, adopted and opened for signature, ratification and accession by General
Assembly resolution 44/25 of 20 November 1989 (entered into force 2 September 1990, in accordance with
article 49), art. 21

2 Anam ool % Mandi Rae Urban, The History of Adult Adoption in California, 11 J. CONTEMP. LEGAL Issues
612 (2000) LaeAivt::

S PATCKE AN WY PULAD hET ARSD AN AS LLHEP DT ANTERCT WTS.LINTN NhJeR e
Lol AP BA°NENLP LTV oo 322 OWHA A@nT PPAC0T PONDTS AT AANT WXL PD 176
AL PPAT @ PO W27 A9C ATlovalrl €N 1@ GUTE Wil AT PoolmOt 90N OT
PNhd-P AANT COAON A2IT 018LF9° LUT MANT 14T AG +aodAR DAY W24, h7e NP
AN ch? NATERE o056 Aol 7 ATTm ARHNLT TINTIHN LOSA::
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NAAEHE PN 7 AnhA aomF PLN A+ 18AF (Adult Adoption) Paoqiehe:

FENP hooMTE ARMA oomT PLLAC ADPT T84T NMAAT AT DT o0T
FA@: NFT AANA oomT PRLN ADT T8LF AWAALPF? (o015 (oo @9°
PN ONIOETT ARNA oomT PRLM ADT PELF ACILLT avIA T PACTF O
PLav-Up LTI ARhA oomT PRLO- NPT T84T aoAf Ohéf1T: W18.0-9°
AANA aomF LAY NPT T8.ATF ANLALITS 4248 hateXe ey ULt
aAne: PUA- NG YTOT NPLI A LPTALATIGA ool iige
PIMPAEL 1TOTT N°1IANTS Caoqitd YANTT NoomPI® TGE Ldkam::

1. WA%4F MmP Mo
MY A5EA OAT18LF FE9P havMPG hAT) A C P LLLIA:

1.1. P18.4F NP havMTG hATT

NP I E9C Nh@ AS Fen 0T ALTT hRLTC OAEFTO- 0L AA
LHON Agvao ol ATLANTE P20 EN L AcoemC ACLeANT  TNLTT
NO-Ch A“MOC A%LGF ONF ooFANC ATLEATS 0ALE A4 N6 ATLLNT
MO TETF N184F  “MOC Phaoog NG T84T 9147 0eh MAT:
VEPSPeT (PECoT LT MNAN7e ¢APPRLIS NTATLT NI f1Aoog
ne::®

P18LT NP hooPT (vhooplrl U-AT PS T3P AWDITT 1IN,
10 AT CRCIPET h1G PALASPET DI CUavlN, b GT@: AU
0 ré- AL Pat HooGP P18.LF hDF Nooh “INE CFAAT NPT H9° G U7
WHHPPSL 92T @ CCOIPET h 10:8 AT COIPLT AT hetsE GAI° hede
TXAT L ALTAI FONT avhir PLCASPLT ®LI° PMNXT  P94h
A8 UI° CANS-LOT 22T FmPR TIFR CR8LAT AT e ST
ncotn ALT 04T Ahh. 012285 Gaot GA° OHLYTIM- PANAG LT @LI°
PUaD6-N, h? hHaoSP®- 1845 h2T IC PoLbl-lAN £7.91 'INLD-: “h3e
ND A7 AE ONL AL AS WALID 9779° A@- SUTT PaothahAlG 9oL
aolET ARTYTPM-9°: (7T (hl- 82419, ::8

L COIPLT hD NraoM PRBLF 8L AFELT ALE1MS HLL1Dm ANF
etm P70 ®L9° PoAaN 188 NF ARWYPT Coo iUt PTAE Mg M
PO A3L0FS M aoPPC IO 1@0:° NP ANFELC AC P04 ALT

4 Bisha Eugena, Adoptioin in Ancient Times, https:/cyberleninka.ru/article/n/adoption-in-ancient-times/viewer

5 Leo Albert Huard, The Law of Adoption: Ancient and Modem, 9 Vand. L. Rev. 743 (1956).

8 AnAM ool % Jean-Frangois Mignot, “Les adoptions en France et en Italie: une histoire compare du droit et des
pratiques (xixe-xxie siécles)”, Vol. 70), (2015/4) gavAh:L:A::

7 Adoption in Virginia, 38 Va. L. Rev. 546 (1952).

8 PUav-¢A, b WIPR 185: LU WIPER NATINUT @ If a man has taken a young child 'from his waters' to
sonship and has reared him up no one has any claim against that nursling 07 224170\

S hiv 0AL “IF@h &TC 77 1% 545::
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01843 O AAAG WD Phdaome oo®)At PANT @ L ov-U-'s 3 DT av)A 3T
NGCe M+ oolI1T ASCOVT@® AhhA oom? LN ALTF T84T (LLLT
0Nk 4.2 AL Choowlqt NG hHY DAL ATLtmeA@ PANT AT
T3P C184F WD NG4I° A@-CT O£ P1%4F hT aowld ST+ LY
NENT287 P8NLD- P9 R 1@ B AMHEE LIS TP MO
PCOIPET M OATT NooAnt ALAhE DAINC 1845 91247 PoLLPLNT @
O7LF ANF N2 ANV PRIk NEYIRET h? AT Poodeliel oo
(patria potestas) PHOmMa@- A®ZLT NF NAINL 1@0<:"° GV w7 ULt AATiAe
o0 PP PLov-Us3PF AN (APAN WIS AST U9 AEET 9T
NOF) APTF T84T POLLLCMIYT VB AP 4A.mL oot

PCIPET M1 AWVTL A@-CT PONA A@ P184F M7 AL TART hAL LA
LV ARG NLANT@ Wl ovhhd PLLIANE T NP8LrE emead:: S
0LL708 hD NIAX ChbaomS 1L+ P80G UNF 184F ARMET ha:
PavEonl e oo (full) 1845 POL0A@- (LPFE GV P184AT WRYF APS
PHOMa: Ah.h. 11939 4G N1966 94.9° Nom-t w221t 10=:'% (HY P18.4F
ALY POl ARhA aom? PALLN MABTTF®F N9°TS O HALR 9P e-FT
£ ALT AP ANTID9° AT DHATCE ONCFT®- IC PAT®7 NI°LSS
Cch? 17T oof Novp POLERCT 1@ UAHE® PAN (simple) POLANDG
Ak, 011804 AS N1966 9.9° NOMt h2271+ Ad-PS ¢HAMO: 1@ haop
T84T OFAP PHY F84F AATT T84T AZ1LL10 DTHETC ®ACTES HoolE
TN PHBLF MAES Hoo® AF8.LTT TINFA 1o U EF @ PPAN T8LT
WhCL: hoop F8LF AP T84T Po1LLLIT AhhA aom? PLLOC NPT ANF
aPGF® 10 AATTID9° 1NFIS LT MaCh TINHANGE - 18

PCT h? AL 1BLF ChT 9P CININD- ALV A@CT Ch? 2CYT NF
ALWPTT NPSTE A%1NS ATINH AR Phov? Ae@: Oh? APCYTIC
BIC 1% (hovy Ae@r P 2CHT TRATFT OFoodlvt PRI AN 9O
AT M7 NAoo9¢T (ATLLhG NATINH LUTT 188 91.L771 PC°1 h7
TRAG PLANT® h2T OTH@® 246 AL ONPA:2 ATI0H Agofavl @ 1N,
P18LTF T PALPT@ hhh. N1926 9.9° APT NA%E4h L79° INEMTO

0 Hy, heyu-=:

WL hequ-:

12 Walter J. III Wadlington, Minimum Age Difference as a Requisite for Adoption, 1966 Duke L.J. 395 (1966).

3 Hy, heyu-=:

MW hetuE 9% 395-96:

S ANAM ool 8 AL AACT U-PCLT hHY DAL “IF@h ¢TC 5 LoophiA:

8 anAm oo % Frederique Dreifuss-Netter, Adoption and Medically Assisted Procreation under French Law, 1996
St. Louis-Warsaw Transatlantic L.J. 93 (1996) gavah;I;A::

7 anam ool¥ Jean-Frangois Mignot. Simple Adoption in France: Revival of an Old Institution (1804-2007),
Revue francaise de sociologie, Centre National de la Recherche Scientifique, (2016) £eavAh:t:A::

18 Hy, hequ-i 1R 1

19 Jullian Bamberger, Adoption in Indiana, Indiana Law Journal, Vol. 17, Iss. 3, 225 (1941-42).

20 ApAM ovlB AL AMCT UPCLT iy AL “INJ@hf &TC 5 LovdhlA:

252



NAAEHE PN 7 AnhA aomF PLN A+ 18AF (Adult Adoption) Paoqiehe:

A.nh, 1851 9.9° P184F hT L3019 724- AL PPAT PoofavlffP “MT- Gl
NoP'r9° P97 th7 OMTPA AF8.0-9° N19°” oof NGA Hood CENLD- ©G 7 A7
A7 VAL DAV, A@CT (He214 Ahood Ae@- P COT CHSAT Y
9o 1 hTANINT@9° (AL LIt PINGT@S ALEI® 1 £100-
221 PSTTO® 7 ATTIHNAG:

AT CO1BET U OTI3R 6n9° 154F N 03 Lo At CiNLa-?
P84T h OFeopivt MY Hood AfHAL-NF had: w7 OFPLLm T84T
o121 AET AL AAA aomF PLLA- LT 'ING:2 PHYI® PIE 1ot
PT84 ANTS MPoRI@ 1ESALT OHLLIOTT (@ (PTH AgoTEIC ALIPT
P18LTF  ALE1MT NS TNt 06T ATASLD NT1LLIS PHC  hé?
NeNPmA AL L1l NoolPr NG 22

PIFROTT PCOIG PR P84T 2T htvdeT h2.2T PoLALT @ 11C 0SC
ARMA ooMF PLLO: APT 184577 PLI1TG Chtb S avPST @ 102 hHv T
ATRICFovAN @ AhhA  ooMT PRLO: APT TBATF WY 1BATF W4T
AGOTPI® (LIPF° OTT73PF o1 AAhA oom? PLLO: 12 ADTT T84T 99247
P hoo INC:24

hHY  NAL 0A%¢ AGPTAR AT TI°nL@ N84T NP hooMI P B9
AIIPTTIHND.  PS@® PHBAT  ANTY  FBLT  ALLLDT ALY PHESAT
ALCOT TP AoomNd INC: AL (91 QA TP AAMRDT  1ELT
N1P8LF AL LA®m T OFELTe 7TAENPS AP 4248 I°C INla-:?®
AZ°AN PCTT IS ML PHEST @ 06T AP8.5C A1LINT 18.LTT WL
a2 Smboovl G20

1.2. AkhA oom? PRLN: AT T18.4F 3P hooMT NhE-

ARNA goMm7 PRLA @ 1845  ooF +Eovl PTLADT TP Agvaoph POIL
TNLE TIPLN LLNTICT nTrE EPC CHLTC AE PANTD ADT NALoD
ATLNAMT ALE YIS PNLTT N-Ch ACINVFANG PUlmdbao ARYHE
aovll @ INCEY TIC 17 P1ERT NP hao P (HravAnt ACTIME PSS ao51C

21 Nigel Wilson (ed.), Encyclopedia of Ancient Greece, 10 (2013)

2, hequ-::

2 Adult Adoption, 1972 Wash. U. L. Q. 254 (1972) 07 73RE+7 N76AS NCT $184F 70T avhhd La@-7
TARC BNAT Aovl%l- Hugh Lindsay, Adoption in Greek Law: Some Comparisons with the Roman World,
New Castle Law Review, Vol. 3,No. 2, 1999 g.avah:lé::

24 Hugh Lindsay, Adoption in Greek Law: Some Comparisons with the Roman World, 3 Newcastle L. REV. 91
(1999).

2 C.D. Spinellis and C. Shachor R-Landau, Reflections on the Law of Adoption in Greece and Israel in Light of
the European Convention, Revue Hell6nique de Droit International, Vol. 25, 1972, p. 144

2 hiw NAL “MNF@h #TC 77 1% 545:

27 Russell E. Jr. Utter, The Benefits and Pitfalls of Adult Adoption in Estate Planning and Its Likely Future in
Missouri, 80 UMKC L. Rev. 256 (2011).
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POLFAD AhhAgoMT PLLO A® 1845 OTIF3Pd 1 AILAEool 128
AMNA goMT PLLA OA@ TRBLF TINE hPA ovl&F AILTLFAD hoof05 @
P84T 2CYT AP A7 AIC PG dh NG ch? ool /7% Ahhd aom?
PLLO @ AA ARMA oo PLLAT GA@ NFSLT FeA AR PoLeLCINT
2°Co%F 7N 1o

AN AL aof(F@® 1854F ARMA aomT PLLO W@ T84T aowlAS FEhP
oo (PSTE P9°04-N Wiet QWAG A7 1030 AhA oom? 2L O
P84T PLIF ChD AmPS WTHIT® Ph? A2CHPT aohpdh PCIPLET h?D
NP8 PoLmebn A7 hF aof05 M7 AhhA aom? PALLN ALT 18456
ARMA oom7 PRLA A® 18457 ALLT POLLYTT 'INC: ovfF®- 18.4F
N+ OC LA AET N84T PPLHANGNT Awd-CT WLooAnrti AhhAgom?
LN @ T84T L9° hI°MA4 12 IS NPT P1H8LT WHAN PO
2C%T P47 1 LV NCTIRLT HIL AWMt PHPm AWA oM PLLA
@ 1845 AA9TT NU-AT heae 299 P7LF0 AP A1N9° HONPS 29N4-P
7Y Agvao S NS PR N@Ch POINHAANLS  av g S
TN ST @23

LV Awe-C DT3P 02405 PCTIPET NAME E9°C Ph@CT AICTT hhhe
PatArEn @PLTNT AAIC Adh HooGPd; A%lsh &40 PHAP 1 157
AT PIhEN W BAP Nh%Rn AR PULLRCIM LV AhAhA gom? PLLA
@ 184F haof(5 @ 1845 IC Otdd-d-N, W Cch? ADPS I77E 1032

2. AhhA aom7 PRLN OWPT 84T ANALTET NavR1§S avd@I
P90 aohé-né LT

AhhA aom? PLLOA (@ FELTF KD HAPE e AL NPAVT@ At
TPoo3G 18ET hheopnt MOVET OFALE 40T SATMHE-A: NTPSE oo g
wiLtaoAnt@- PHY 9°CI°C PS®- w1 At S AhhA oom PRLA O@-
P84T ool L WAV PULAS AHVI® AATS R8T “laoAnt (LWP79° AU?
PO CATCHEL POAAN (h? AAlA @2 ¢4 10 AT AT WD
£omav: FACTF haA4eKEe B UBF ATAC TUIC ool AdaoPST @7
aoaoCao(C 778.U-9° AhhA aom? PLLA AM- 1845 OGS4 T WGP TPITS
PT&PFT A4 aod il WA, 10+

2y, hequ-::

2 AnAm ool % https:/legaldictionary.net/adult-adoption/ SavAh:lA::

30 Robert Keefe, Sweet Child O' Mine: Adult Adoption & Same-Sex Marriage in the Post-Obergefell Era, 69 Fla. L.
Rev. 1481(2017).

ST M, hequ-s:

2 M, hequ-::
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NAAEHE PN 7 AnhA aomF PLN A+ 18AF (Adult Adoption) Paoqiehe:

2.1. ARhA aom7 PRLN APT T84T ANLALTTT (ooR1% P10
aon b8P T

ARMA aoMF PLLO A@ T8.4F7 NooL14: P90 NCHCTS 9°n78-0T NANHT @
182 OhT? HAPL /e AR PPA W7 HIPACS Phl A& aowls PRLT
STo=: AMU? ACACTS 70T ovaodnt NaTe5f 0PN h? AhhA
oMy PLLA W@ T8ATF NLPL 9°7 9°7 MPoLFDF LTI A? PULADT
Agoavl3G AgvaoCooC P MN:: AhhA oom7 PLLA A@ 18457 (oof14 (K-
OUSt PFALR Paopd-nde ITOT LPCaN-:: N8R AL PA4- 9°U-4-7 AhhA aom?
PLLO A@ T84AFT Noof§ PoLivia-T7 NChCT £104--

1) 18ALT ALLAD T8AT 1L CLNID- AD- AAMA aoM7 PALLO S ALA
P84T TN1LLD LT BV FATE OFALR PRTPRT Agah AP

2) AE PANT® OAS “L0t @R9° A% PAAM A@- 00N Noo? TIndmA
NAATT OLI° WILE D P18C hIC NI L%TS £.94: AITT1:

3) 184F KLLMD TBLT TILLD CULNIOT A 1L avdbl-lANS NAONP
88 oEMCE h38,0-9°

4) W7 A® AhhA oomT PRLO PATEL AR 18AF TILLT LA PULN
OP7:3 ARA oomT PRLOA OG@ 1845 OPSTE PLI° INLT  0AONP
D7ErE RIP ATILLT TP AL PYlmA AT OFFAL NA%Réh NATEL
ANVHAST AS 764 AP aohhi €INLT $LI°T TTTHIT L ASS @AF
27t AgADOT TP AL (DA SOTPAA::S

5) AA@ AAhA aomF PLLO N@- T84T TPI° 1845 K10 ORI +LL1.0r
A9t U LT Ne-Ch ATIVEAAG YT 103 AHY AL ASA
POLTA@ 4PN ha-Ch @R, U TNLET MRAT W IP oo FILT TN
NFHRLS D™ 07FA N904LA9° Mg SIHAAE DAYLFA AdhA oom? PRLA
O@ 1845 ANAANL ALLAY° P91 A7 ATHLY PUNTS T4t “IFANLS
a2 nUE €20 HoolF (ALY ovAh TPEG A4 P@9° APCNVT@-
NAZLTA AAMA aom? PLLO (@ F8.LFT Favi-g> PLCIPN::3C

AMVT Poohd-ndf TTOT @@9° NIeET NUAt heae 21t PULFA AP
AMY® PALS PR TR PANT AG PASS POAE TTTIE eanNt ST@Y
ARNA aoM7 PLLA @ T84T (aoL1G PO o0 200F TP AR NATE
aw/lFP 1PN AL Ctaoowldl GTFms: BNm9° (84T ALE1DG L4100
aohih  $£9°  eINLIS  OHALR  PPNIeRT  Phaowld TTVTYRY  RMSHC

3 Walter Wadlingtont, Adoptioin of Adults: A Family Law Anomality, 54 Comell L. Rev. 578 (1968-1969)

34 @NCT héT by NAL “MF@i +TC 307 1% 1482:

3 Gwendolyn L. Snodgrass, Creating Family without Marriage: The Advantages and Disadvantages of Adult
Adoption among Gay and Lesbian Partners, 36 Brandeis J. FAM. L. 81 (1997).

% Ny hoot 1% 81-82:

7 PATC PLATYINYT DY DAL “TJ@h &TC 337 1% 578
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A8 PTA (solidify) N99€L7 Noognldfi P184F AGT @0 A8PT SINFA
1238

2.2. AdhA aom7 PRLN: APTF T84T AMdALYIT? Moo P@9 Pl
aonl-néEPT

ARMA  oom7 PLLA O@ TRATF  PCLIPENT AMS ICHIST LT W77
ECNTLPLS IR LAPT? NTBAT ALL1MS 1SAT +HLL1M avhp PINLT
NP I7ErE @Q9° eI 90T (84T 14T ACIPMA aovile Y
£INNA OLI° OAFINHET @D collateral purpose STLPA PULA 1@ SV
aohi-hef MPSTE PoOLI@: htavdOg, A3 AP TR @8I ML-0LTIPET
IC HELH 1% AL A%ISh A Wt PhaohAg A3 INF (Wh? hool.d s
Wt 2P 7R CINGT@ APT AhhA oom? PRLA (@ T84T N992:477
DYEIET ACTMNLAN PANTS PAE ®LI° PASTS PAS Ahoohiae @9PLAN ¢HAaoog.
MG LY NMNL-NLIPET P91.LT T84T NhD LNFLPLT CHovdng A
AP 20F (pseudo-marriage) 2P Ti47 Aoodmt 1IN 1N 10 ATHY
AT 071INLAN W7 ASS ®AE aodA®- haod-0 OALY° 18457 1A
LT N@-Ch ATINFANGE ALTHE H& AL CID Smbav-NJ-h:H

PHY ACAC oo (PGS AFTEE Pholdh GCE LT APCH Pi0¢- Phaoadg,
A VIV PAT @7 APTF 0184 TEE AT AU OPT Ph®héh mPAL
CCL W NFhavdag, 23 INF WIPTE AL Ak 012015 9.9° VIP 10+ 170
nma @A IC HPEH 18R AWCRSh DTS GCL NPT Ph? AChC
o000 ARLATU:2 18RT SNAT ATMI-dT Phavddg A INF hOP
hootPr 04+ hrbam- PRCE 0 @ALPT 00T ALoSCh "l €C& 0T
AN AT PCN CINLT T8 NAGES. Ataophl: P18AT avAhFar
AGCE Wk PPLND A.hh. N1982 F.9° AWPTT P57 Govot AL9h PINla- Oar
A25 Gaog-t TNE P0G I\ TVHE PINLOT 950 Govt IAYIN 1RBLF
AT9L:L PPLN TFooADT 1 GCLE Wk P84T TaoAhTF @7 @-LP £LAUT
AP? ADALD: NI°NIETYE PPLOND haoANtT AhhA oom? 240 A@ 18.4F
POLLPLMT T Chavddg A YAPR INF AgvlA9° N47rF +mPaom-NF-4\
POLA 1% TIC 77 AR PHTET €CL BT NI ALY AT N4

38 Thomas Adolph Pavano, Gay and Lesbian Rights: Adults Adopting Adults, 2 Conn. Prob. L.J. 261-262 (1987).

3 Brynne E. McCabe, Adult Adoption: The Varying Motives, Potential Consequences, and Ethical Considerations,
22 Quinnipiac Prob. L.J. 301 (2009).

40 anam oo % Peter N. Fowler, Adult Adoption: A New Legal Tool for Lesbians and Gay Men, 14 Golden Gate
U. L. Rev. (1984) gavhh:L:A::

41 Inre Robert P., 117 Misc. 2d 279, 458 N.Y.S.2d 178 (1983), affd mem. sub nom. In re Pavlik, N.Y.L.J., Nov. 17,
1983, at 6, col. 3 (N.Y. App. Div.) (court denied an adoption petition on the basis that the parties were attempting
to create a pseudo-marriage through use of the adult adoption statute), ‘T+C w%? 4.0AC? hlv NAL I @f
+TC 407 1% 669 GavAn:li:

42 Obergefell v. Hodges, 576 U.S. _ (2015)

S AnAM ovlE THC A7 $OACT DY AL “IJ00 ¢TC 40 Lovdhili:
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NAAEHE PN 7 AnhA aomF PLN A+ 18AF (Adult Adoption) Paoqiehe:

2V et N8 A1 GCL LT NANHE @ BAC INC:* 9°79° A7, AhhA
aom7 PLLO A@ T84F IC HLLH PHavdAl AJ 1AP INF AChC 0'199°
184F®  NTIPOCNC OLY°  0AANGAL  TRAT W41 MheC  ANLH
OIS TN (irrevocable NooPr) 18 AML-OLTIPET ALTTE A%l T
he®-P9°::4S e Ph L AF AP VYIRS ovdAdT 01LT ALC T
h? 7LF3@+@ CHF® TV AOH QACILTA NANHE @ AhhA gom’?
LA A@ T84T A1AP ONF 04T TP AL WA he I Lo

oA g, 23 188 IC PULooANADS MA@ AhhA aom? PLLO A@- T84T
P d@Le 1T P A3 PEPC TTrl AL Clhoowlt 1@ Lud® Ah
AILFavAOg, 23 AF3P TTETE LCNE PEPC TTTIE PAT@ AT @725 G
AMNA aoM7 PLLA A@ TEAF 09947 TTTHIFTOT PAEG @A h&Clh
ATIPLAN AT 477 SmbovFA PPLA 104 NH@7 M hHy OHPeL RS
PRPC  TEIFS  THALTF ONEECA fA@- P ST 0PSTE PRPC 1TETE
AR OF avgll ALWPT YNTIS AT N@-Ch hTIvvAAe: OC PHeeH
s BV 8L NPTH ALLH POLTAM ha-Ch A7 IC (L7 O PoL0k:
ARV NV e0A, @ AAPTTNT AIC (jurisdiction) LUT? Ph7 hAhA
PAEG POAS 77T AcveMC POLLNTA®T ARhA oomT PLLO A@ T84T
0047k Noomeb9® “I°AT SFAN 7INF 10+ NooP'1-9° AhhA oom? PLLO N>
T84T BUT PavANN AACLARS MEL-IMNTE CIRNT @O TV Aoo(AYS
ATINPMA ao¥ilf P LINTMN: PTLAD 77%  POLIPR0T 9PN e T -

3. AAhA oom7 P4 AT F8LTF MAT AT hIT+ ONT
PNTF@- N3G P aowlst

ARNA ooM7 PLLN (@ T84T NAFCHE POANN hT? @NT avddb® hANT
PULAD7 182 havaohF-T7 Né 188 AT A1t M2 oaT 9°7 nJ-
ad@-: POLAD? 5L ook (N0 MmPol Moo (HY AN OC DAV
AMCT PANLA W7 CHHS Nhavy de@ h? £°CoT 00T £A hidt 19°7
avi\i AhhA ooy PRLO A@- 1-84F KPOGOT 15N PTLADT ATPEANT:

NAVFL A@CT POAMLA h? 22CoT PLLINLT PMALTS PECIDT hDIPT?
9o 7aoANT (LWP7E PA?RSNG ATINH (h12T £99° hhavd Ae@- Och? A2CYT
P800 LIPSA= ATHY Wit Ctavdmrl PS@- IRt A1ER Pam-TY
Fedt oo 1992477 1

4 Gwendolyn L. Snodgrass, Creating Family without Marriage: The Advantages and Disadvantages of Adult
Adoption among Gay and Lesbian Partners, 36 Brandeis J. FAM. L. 81 (1997).

4 Mandi Rae Urban, The History of Adult Adoption in California, 11 J. CONTEMP. LEGAL Issues 615 (2000).

4 Wi hequ-:

47 NeT b A1 hHY 0AL “InJg-@i & TC 397 1% 301=
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3.1. PAVFL A@-CT PANLA 7 ACoT

hHY 042 NT8ATF FEhP hooMT AGA OC ATLtMeN@ AhhA aom PLLA
N +84F hoof(F@ T84T 17 ATF ooh0@7 PCONM-PT? h? h&CT1 DL
AT CA@CT Wt WILFN44S AhavT Ae@ Och? 2CYT P84T aowlt
ATRPIY° ALAGA: MY hEA OC 182 MAVT, AdCT PANA 7 CoT
9°7 NF ATLINLDS ATSA@ HCHC AL CY7 AdavAnd-nr:

4708 n197” gof NGA Hood ovfovlf EI°C AhhA oomT PLLO N@: T84T
h? LPEAT: (LU aowldt (PG PCMIRET v +HRAS LLANT hhh.
N1804 POM®- PLLIEG Potd NG h7? AhhA gom?  PALLA @BY°
ALTLET® N1 ¢ A1 Gaot (FF PP ALT T84T A188L41 ShanMA::48
LUI° I NHY hD aowlt Wi AF ARhA aom7 LLO PPLOAD- ALOT@-
e 3L Govt A4PA®- 10 84T A%1LL7 hHY 0TaneIs ch U
PEa0-y 3 PT 7 POPINN: Povfanldf@ PLav-U-b3 NW1SLF  ALC1PF
ALy IC PR ALP? AhhA aom? PLLO APTF 18LT A%1LLD KhE&TLET @
W3 A9°A Gavt APATD: LA:P A @ P oo-ULd F8LT W& (E1PE
02NF 0T etonL AP (legitimate child) ANT @ AP L1005 gy $eov-
UL MPSTE FEAT @ NOCh AL PILSLDF OMTS PHALT W&
ALT TP 9> @-0T L0 10 TIC T LV UANHE @ PLoo-Uhd AhA.
M1976 94.9° WVFAAAD- D WI8.4C +LCHN:?

UAFE @D h&L70e OHe8m- hhkh. 11900 9.9° CoM@- PECavT Peth NduC
A7 7 LU AT ARMA gomF PLLA (@ TBLFT LPGA: 9°19° ATH. LU
A7 UAETI® ALY TINTI® AR oom? PLLN- NPTG ARMA aom? PALLN:
ALT 18457 NLPLI® hT MONNF PavBanl @ ANC havd heehs &TC
PPHD: AhNA oomF PRLOC APTF 1845 'INC:% GUI° AhhA aomy PLLA: NPT
18.LF NECavy h7 CHAM@T NF PALN:

PCMIPLT hS PLLINE P8 h NdwC h? TXAT LLENTS AhhA gom? PLALN:
NPT 18.LF CLPLD POTF@ h? h.h.h. 11865 94.9° CoMm- PMALT Pavtch

B PNIT KPR 346 RS 388 hlhvhA@- LLIK AL Boodh:LA:
http:/files.libertyfund.org/files/2353/CivilCode 1566 Bk.pdf

49 Hy, hoqu-:

50 Pony ATPR 343 hOLhhA@ LK AL Lovhhili:
http:/files.libertyfund.org/files/2353/CivilCode 1566 Bk.pdf

51 Hy hoqu-::

52 Jean-Francois Mignot, Child Adoption in Western Europe, 1900-2015, in Cliometrics of the Family, Springer, 5
(2019).

8 M, hoqu-::
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NhC h? 105 (LY hD oWl Ald NI F oot PIPNT @S POALTT @
L2 PTT NPT T84T BI18.LLT LA PENTPA::S

PSTNETT 09 NduC h? @0F CTAAL N9€:L7 MALTTS CCovTT end°C
BHCATE AA.h. N1838 9.9°F (9978 h.ah 11865 9.9°7 7°CkIA h.hh N1867
9.9°7 ANT7 h.ra 1888 2.9°F A78.0U-9° NPHCATE h.ria 1912 9.9° +PNAD-
PPAVT @ th? AL CID-F-::%0 HVI° 9°07 0T ARhA gom? PLLA @ T8.4.57
MI°C PhHEF @ PAVTL h@-CT PANA v £C%T +h3-2 e AT hiv
Mg ntooAnHim hdl10e Petdh NdwC ch? IC toovAhg  aoPSTar7
a N ATFANT: ATHY  OFALE At w2 WS TAST PavEdh NduC
AP 8IF® (@PE AAEE AhhA oaom? LN (@ 18457 Aovqde:
0PS1E AT Faodnt I 1BAT KLLMD PHLTCE AR PAND
o' @5

3.2. Phav? @ h? +°CHT

PAVT, AMCT PO hT? 2CHF aTIFP PCTIS Un hoT B9
080727 hie® N9 oo 79 Hoo? NSNLD- PS7°AL7 hD ARt
hutk O, hoog~F QNG P8P P84T (hT AT8A@- tooprhGA: @L haod Aear
Pch? 2CHT Moo Tr P184F 188 Wt h22T AP W7 A2C:
ONT TS g AATITiE haod de@- PE0L ANINLI::58 aoif'-9° $LI°
A AZLEMPAD POINEATN M Advh. 011851 94.9° C184AT chD L3 17¢-
AL ANNLOA 4O Nhood Ae@ ©h? APCYT NA%RENY° SUT ATV
ATSU9° ChT CYE T2 WP AT WICT 9°39° AR P84T
ANINLY®:® BU W PCTNMET hT HROT  PLANE a0t haohntGA:
I°39° A, Phav} Ae@- P1E8LF WD aowlol: PETIO-E7 M7 LWPFP° hilu NFT
ATLIVIavAN T @ hFF (oo tCI9°G Noot 37 &CE T Acht av8OC heotHs
ANVFPR ALCIPA: LY ASA OC Nhav? fe@- Peh? 2CHT oLt A1t
PGS PSEIE TINEI® oW hS ATINVH Ahhd aomT PLLO A@ 18.4F CAm-T7
nJ AT P50

54 ANAM ovlB T 447020 LT DY 1AL “MNJ@f €TC 67 1% 761 LovAh:li:

55 Hy, hov-:: MY P93 ch NG ch? oowlet W3€ 0@ AhhA oo WILLLO POLEMLD ALTID- 1£ Wi
Gavt A 4PA@®- o7 AN LA A HY, hoTU-:

% Anam ool % Seldag Gunes Peschke, Legal Status of Turkish Women: Past and Present under the Turkish Civil
ode, 7 Ankara B. Rev. 27 (2014) gavhn:L::

57 anam ovol% Child Adoption: Trends and Policies, Department of Economic and Social Affairs Population
Division, United Natioins, New York, 2009 g.aoah:L:é\::

58 Hope C. Blain, I Now Pronounce Y ou Husband and Son: Confronting the Need to Amend Adult Adoption
Codes to Facilitate Same-Sex Marriage, 22 Chap. L. Rev. 411 (2019).

59 Elizabeth J. Samuels, The Idea of Adoption: An Inquiry into the History of Adult Adoptee Access to Birth
Records, 53 Rutgers L. Rev. 368 (2001).

259



Bahir Dar University Journal of Law Vol.9, No.2 (June 2019)

32.1. A%3sh

hY NG A7 tooAlvHIm Nh%hen MET Fén PaolavlfP o5 ®7 T8.4F
(ch? PLPLT® Mt “INEALTN VP77 oo0G @ 18.4F Ceh? Am-PS 17T hY g
Gavg (VJA PaofovlPM7 AMA oom? PLLOA @ T8LTY ML LPSAT::
HY 188 AL 4LC +88 ACI°S honS Phoidh “MET UAFEP Mt W18.95
Sl 9PI9° AT, PAIAES PTALF thl AAMA gomT PLLO W@ T8LFT NIAKX
NLLPLI® CM:A: mPAE &CL 0 Ahh. 01892 9.9° 182 +CONT “AE”
PUlAM PN AhNA oomT PALLOET NF ATlooAnt PULEINTN PN AL
PATE @ ABYT AhhA aom? ALLCH P2I2PCS hHLE LAY° P94 TA Noo -
P18LF T AUNY® AhhA aomT AALLM ALTS AhhA oom7 ALLN: AP
AlrA  TLATL PTIBVPINE 9PIIC HReT PAYC POLA RS (ch AL
OFHEA:O Ahh NP oof HEA Hood aoanld ooddg 188 C+L0NT
POlHe MPAL GCL 0T AhhA oom? PLLON A@: 18457 Aooqide apdng,
TG GCE AT LAY A AL A8.LG P18LTF T POlHé ch? AhhA
aomy PLLM NPT FELFT (tavalrt AKX £7.71 LANLD: Moo §CLE Nk
“AE” PO9AM PA Och 97 A%TevAlt AL TCH°® evqmt ANdAL S
ATPR A

A% AFTAL U NA%ReN9° PORAN chD ConfF1? 2AMT COMASTF OAMT
WU 79° AhhA aom? LA AD 18457 I°C A 1845 Ph%léh OT h7
ho 07 (U.S. Unifrorm Law Commission) a.A.h. 011994 9.9° AU-A-9° “M-AF
NPLAYF 7101070 P18.4F v (The Uniform Adoption Act) hAd-Ti:én::%2
MY °LA h? aowldt W& AhhA oom7 PLLO AM- AA A”hA oom7 PLLN
OA@ T84T TILLT RILTUTN LP8A:S LU TPLA P84T T hNSE
QAP AnA oom? PLLOA A@ 14457 n9I°C MWOT PhF7? ATA oo
Noo-p OHPNA- 278 MLCT°TE £ “MPT 549° ANT 10$7 91845 hoT o7
ont aopir AGHHT AgvaoAT +mEoo@-NJén::0

@L MEF hD2T reoM QAU @ UA9° Ph%hén TMATF AhhA oomy
PLLO A@ 184857 L PLPN:CS 9°39° AT, U-A9° Ch%hsh AT AhhA oomT
PRLA A@ 18457 NLPSI° ChDE AFINCS PULENPI° M7 PLav-U-s )
Tr OUNF hEAT AGPD AFTFANT: PovEanlf@- avy1® CMAE PO

80 emPAL GCL N hooi NATINHT PoLhiad- 1@ “Itis also true that the word "child," as commonly used,
carries with it the idea of tender years and of minority. It is, however, also true that one's child does not cease to be
his child when it attains its majority... We see no reason why [the adoption statute] may not apply to adults
equally with infants.”  ANAM @vl% &N A A CE DHY 0AL “INFof #PC 277 1% 257 LoopnzkA::

51 Hy, hoqu-::

62 gy hoUTi7 01845 182 AL NF ALPT MAAT T2 ALI® ANIGE PAPT TPLA hD.T7F LOMA:
AILUT LA h22TF MhIF@ @OT Tt CMEE 9°Cns WANT 10

6 UNIF. ADOPTION ACT § 5-101

8 N¢7 A “ThN® DY AL “INJ0f #TC 397 14 304:

85 ANAM ol PoLhvtA@<y 41 Sovan:lin: https:/adoptingback.com/adopting-back/united-states-adult
adoption-law/
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2T AW oomT PLLO: APTF 1845 NIAK PULAP SN OVTF UATF D
L9° 182 MHI°F (NG ChD Ad6h.O- GATF 9°7 AP GCE 0T
PoLAMT HCTI° 10258 PooEonl ary oo hbiviA PACRSN MAET @0 T
a7 pANNT ASHG T ACKTHANT MAECTET hiee-£7 Phaed™Le Sntént:
S8 ECELT YPLT  AASENET NN TN ARPST 9UeATEE
TNENTNT TUEDTT MIS03 T TLANTE ST PG plld-Oht R4 Lo
PCAT Lo “INANT L@ SChT FCH WCALST SCH BhT Auft AnAP2Y:
heTT TLOAANLEY Cf ALATLT A@MH MCALST AN Shi-bw07 -EhAd:
advt LCIFRE ACALL: PUM7E Rl NCELST PONIHLT AS PPo17Y
Lmean-::%7

ALY METF AhhA oomT LA A@ T84T (WhavAnt ANHETE  PLoo-
Vs PF7 ADP°MPA: PLoo-U B3 PF AILMPE PHON 20T PHALR
O AATE POLEATT oo ThD RFANE T84T PO1LL@ M@ N84T
ALLAM IC ARMA aoMT hoofliv bt hEC o094 %8 P8 LF Po1LL1m har
ao-ir (lavh PANA FE1E aolP? OB9° Phh?°C AL o0t CANTE aolP9°
1845 PTLRLID A@ WHGATF ALe 1@ IC (LM ANC havl PALTE ARTT
ASC oL@ ooP'T70 1EATF (1992410 (@S N84T ALLL® avhhi
CONF ®LI° PN HI°LG ANdALYF (PATES AL PAVT ART Pw7L9° AR
AS PooAOA-T HILS oo9C)"" eh124: OOT AL PLoo-U3 +mbam-
L5

9°39° W), Ph%LSn “MET AhhA aom PLLA N@ TEAT PULLYVHOT RIS
oAt PAVT @ PLao-U-13PT Naomt PHALE LWPHI® 0AU+ 0Pt U-n9°
MPT haofNF® 184F 9°79° alirt ARTE ALLCT AhhA aom? PLLA OO
18AFT Wh LPLPN:T2

322 A?70.1

DAV A@-CT Oh? 2C%T 0FFAP AL ANT Chovy Ae@- W1l NATINHI®
ml(F@ 1%4F ChT A0PS LTI ARG 0PCH oo} FaoAnFGAc:
AMGU-9° haleh AP PATINH h? AhhA oom? ALLO (@ 1845 POmae-
ng 0Mg° @07 o= ALY OPSTE AL PNEeT PULmea®- NATINH

8 Ny, hoTv-:: AT8U9° PO ALAT TNTT hH 1AL 7CT “MNF@hf #TC 387 18 264-66 Lovhh:LA::

57 anAm avl% eULhA@- T £LTR Bovihek: https:/adoptingback.com/adopting-back/united-states-adult-adoption-
law/

%8 fiCK.Le

89 Avfi haney

0 Y- €CA,

' heng

2 @NCT héE DY DAL PG “TJ@f #TC 307 1R 1482:

73 Kent Blore, A Gap in the Adoption Act 2009 (QLD): The Case for Allowing Adult Adoption, 10 Queensland U.
Tech. L. & Just. J. 77 (2010).
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04@-EANI° AL tao G PN “TINGANE DSt 1074 Y 29INL0NP
0TS ADFANN oowlt RTINMBET ool T@ NL9° n"IMaoST @ (DT
PG AdA A@- MO-CH A8 AN ALLATI® NG LU NATEY AT78N 1-827
(rtovAvt A.ha. 12002 4.9° (OND hT? oowlt a7& @ H8LT ALLYD
POLTAM ARMA aem? hLLO NFA Ahh A7E hoot &40 “10H9° ANd: HM'
haot AIPA@- L0 NF 178 (FRapAGg, aoAne PONTFATTE AW AAhA gomy
PLLA @ T8LF P7LLIM P1BLT Tlaop\hF@ hAhé- N9°FF havt hovaodqk
04 PPLN AT BLIDIN:TT AINUT PATINHS CObATE 22T Orooalrt
AANA aoM7 PLLO A@- T8.4F haAhA NH9° Lbd PAA ooP7 ATIIHANTG::

4. AAhA ooMm7 PN APT 'HeLT ao)f OhC et

AANA aom7 PLLA (@ 184 F NMCLD hoof(F @ 1845 OHAP 1@< AhhA
oMy PLLO @ 1845 hool(5F® 1845 P7LALNT VAT aow 3P OhCET
At AR DRELF @ ANEECa PAm: RIS PRALF @ 1Lt AT
AT FA@: HCHC AL CT7 ATavAhF-TPAT:

4.1. hre4F @ WHECA fAd- 7n2f1 (Motive)

hHY AL NHALYI° hCoIPET 184F th IC hELHT RILtavAlvim- AhhA
oMy PLLA A@ T84T ATILLT PAD: avih e MMCLD haof(5F @
FBLT CFAP 1@ 9O AT, AWhA aomY PLLO (@ TELT ATILLD LA
oo’ NIt hoofOE @ 1T8LT OHAC (LPIIC AL 18LT AL G
TIPS AT oot (991247 PHALE PRIEETT 1IN @FAA: hATHY
PRNICET ONT W18 PRIV PAASLYT ®LYI° PATEL ASTHANVE TTTIET 0L
hIP PCOAEG PAS TV DS A%TLLT AhhA aemF PLLO (@ FELT AL
et Ameh STFANETE hHY (Fe14 PGSO AhhA oomy PLLA @ 1845
et ACT Amen POLTA® hIHN @890 haCh 2C CHEPHM i et
10 BUI° 18ATF WD AT P84T AR 06T S POLPCANTT aoe:
AEMC PINTAA:T DY DAL A7LAINAM QA PoLhE AWT8.0-9° 210+ 904,
h? @0 P10 N2I8PCONF Och? 2C%F W@ hid-F Ahhd oaomT PLLN
@ 1845 AN PULNET T 90D, Ph? @4 AYTL LT AN $eAN::E0
Y OFeR149° NPCN Hool9™F aohhdh A°AAT NASS NOAE gohh YT
ML M-Ch (HAAG PULhdN HPAHE Fhh +mPol AoolP? Ahhd oomy

74P ALAS TUTT DHY 0AL PICT “INJ@f #TC 387 1% 254

5 Wi W=

8 eI WIPR 47 hOlhhA@- £L% AL LavhilA: https)//www.legislation.gov.uk/ukpga/2002/38/data.pdf

7 0y NACE hHY 0AL CIFof &TC 737 1R 77

78 hilw MAL “MNF@hf #TC 237 1% 255:

7 Uy hooE IR 256t

80 Uy, hoTu-:: LV NOAS LT ovhhdh Po1.0L7 14545 PARS COAE 77T RATE-N: @mk9°
0AHaGIF aohndh P99.C7 L 20 TTHrE PoLhdAA ooP'r7 W0, AN AN SNA: 9°59° AF,
U9° T QAL T9° Ahh 11994 9.9° POMN@: Phhéh °LA P84T M NMAS 20T avhhA
Po1.2L7 18457 PULhAAA oo} oo THI £
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PLLA A@ TBLFT AILa0PILE PTL.MPav9® ah::8 9UI9° AT LV CnIeF
Neh? A@6h,@ FATE 24 TIM NooOA9® N HPLLa PECE 0 LU-737 Tt
AIMO, AdE A9°AAT 18R PRLNAT PRAPC Mt mPAL CL 0 ARhA
amy PLLO A@ TSATF WS PNIET CHATCE AETT Mol eULLCI0
YA LT A@Ch AAANGE PPL0AAN HPHE - 01845 AETI° +mdo,
PLCIOA N7 ALY TP9° Am-PS NT:HA:8 NaoP'-9° &V ARhA aomT PLLN
O 1845 NTECA LAD: PPNTET V84T h&e1DS HLLAD PLI° N84T
47 ANN@- ATIONT CLATT 188 SU-T9° AL UTY° OIS PRCE W LUt
APTT Paol aolP7 AF1IHANT::

42. PraLTF o 1L+

AMNA aoMF PLLA A@ T84T hdP8 W1t hT WILI°HL8a AhhA aom?
PLLO @ T84T 1L hoof(GF® 1845 40P 10 Noo2NTF® ®LI° AhhA
aom7 OALLY ALT T8LF ULt OOT FARS PGS 182 18LFD AAL
TPI° 01241 aolP'r7 TULINIT 10 BV AWe-C PAB TPI° gowl P oYy
aow/ PRL1 1M ML ARA eomT PLLA (@ T84T NraoM LUT? avCh
MATI® 18LTF D A1LLTF AB PPI® avfll hhavflTF avaoCavC hWhdAT
LP79° AooCr P2L.0Mma@: 035 +C19° 17 aof0F® 1845 holama- N3-S
FCTY° 2105 emnn -8

NF8LF ULt IC OFALI® DAE TPI° gowlFP ooCh IC +LLH LoD
PN NSAT O ONFECT LA 9PnTET 90T AILWPY avaoCaoC @i 9UF9°
AT, ADTOLLEP TPI® ARMA aomd PLLN (@ 18LF AT1LLD MHT AL
et (LONE9® hlv MMe A7LtaoAnTim ANT AAP 700G ATPe-A
+ PSP PRTEETIC LOFPAN: AdAhA gomT hLLO (@ T84 NN-HEC
ALY NPT oo C ANaoS LT @7 avanCooC 1827 N4.P8 AldF NFALYI®
NA%éh GCe AT HIL Phhoof 1o §CL NPT holovl9°lTm 88T
ONT NNPE oo PAT PML 20 @IS AFPR TR ACINPmA
(P+Pe19° U7 Otavddg RF) T8ATFT NGt Acomd9® aolPy hhaolP'7
AU DT ARICP AN, FPeL PP AR ao9C  AAaoS LT @
Lavl. o628

01845 Y&k T8LF @D AT8LF AR TP9° o0l WAoo/l avavCao(
aNdAL ool O AP AT Nenf0F@-  184F  aoTIAF PANTF@-
Pl CFF 17 AhhA oomy (L4 A@  1EATIS avfIAT BSCOTPA:
a5 @ 1845 av®)AT NAPFD- ool CAT ONT A28 13 498 L7 BV
a4 T ARA oMy NLLA @ T-84F Nd+% 1T WD 00T PiFD

81 N, hoqu-::

82 In re Adoption of Swanson, 623 A.2d 1095, 1096 (Del. 1993).
83 1g7 A, A hHY 0AL s #TC 397 1% 304+
8 0y, hou-i 1% 305-6:
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oot AT @ g0 LGP T ONT A% S ASTIPAT: NaolPr9° 1845
ALLAMG TLLLD V1-BLT NI°° vk AL Y2 LPST @7 AAM L10A::

4P (Mroophr A POLTAD AAD: LT 1T 18R Polavah T o
AT APAN C18AT ALL1MS LALLM MA @I TN AF8.U-9° MAET
182 1@ PATLY OHALR ALT LUt LY 1A APL ANALYTE NPT F9°
LUT (WFHPPL n18AF @ @S DOPE P@Lét TP IC OHLLH 10+
1845 @ ool PF8LF ALL1OS FLLLD 1A LP LG OI°rE DAL
LP79° 01845 AR CHATC MAET 4PL WIL PLav-Upd PoLL0PI°MS
o92049°m PN W2 w8

5. AN oom7 PRLN APT TBLTF N99LL77 av™INt CAMVT@-
P& ao-y't, 3~ PF

ARNA aomy PLLA A@ 1845 N4bS W haof(G® 1845 OWHAP AHALR
OO FICTFS ADECTTF AOIAT SOTPAN: AL AhhA oom? PRLO N
1843 havddS (ot OMUNF AZTF aohhd PINE T7H1ET OL WIOP P84T
7 0LooVE I ARV 8V PRELF TTErE hAmé 0IA PAAT
h8SN PAING DT oo 1827 SOAT @00 ALLCTT L0t PAN:
AMYT FCS R PTLATPA TICT AooPle AhhA oom? PLLO N
P18LT 9T 907 PLov-UBFPTT 1A AANT? PTLA®T 152 (HY hTA
AIPENT ARNA ooMT PRLOC OPF 1845 “PAE aowlFP TPI° aoCV *
PALTD ARYTHT AILUY° PPLav VTP oo9C hAooSC OATISL@ WIL9CD-
AS 428 AL P BLLIA:

5.1. PAL"L AT

AANA aom? PALLN ALT 184577 (rhavAnt CATCEST hT I°C NAAT
At hDT NFBLT A& 41MG T84T 171410 AS avhh\ PALT ALY
aoSC WTEAVE NIAX LTI ASTIPAT: A°AAT (HFAAAD- PACAL PN-0N
h? oWl P84T W& AL NN hY1E AN hovt T CANTI:
ATRUI° P1BAT LALLM AL (LOH hald- O9°FH hootl ooNAT PANTg>::86
NoPr9° 01845 ALL1DG ON184F 12400 oohhdh PAD- PALYYL ALY
V7 PANT hAooh SIPSA TINE 10+ (W1 LU PALTL ARYT ATRSC PLNINVE
10T 0 HTC ABTS ®ALT avhhd ASC PoLTAD7 PALYS AR 011545
ALTG  @ALT  oohhA9° ATESSC NovdAT 10 (HHLTCE AST  NALTR
hOAETFF@ A729L070 U P14 ABTI° h184F h&eN® ALTL 710
LLCVTFPA: NHLTCE AETS MAET aohhAI® P21.8L0: PAL D ARTF N84T

8 Anam aoZ8 Angela Chaput Foy, Adult Adoption and the Elder Population, 8 span (2006) €.aoah;l:é::

86 1ANAD: PN h?T APE #TC 213/19927 4u&4-A 1,941 IHANE 65 hovhi AR ATI° &PC 17 Wik
1845 185: NATPA 184 (2) aow it 1845 A& 12 AOAS 20T hP'r huatk: A2%TF®- 25 hoot hCATa-
NE ooP7 APTIaAT::
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ALTFG MALT avhhA had PAE AS POAE 27591 0T ALMC ABTAI®
YA TOE

LV PALTL ARYT 1488 0AL AWVTL A@-CT hT CYT aoih (e
P @£7 h HM, 03 £TT 158 INC: PETIRET £ NNl 0AE'- adoptio
naturam imitator  MA%ICE FCrov. “F8AF TLTCT LavdAN PTLAD- ooCA
ALY ARYTTT MICC N84T AES @A oohpd ASC 7110 77T
MH4TC AZTS @ASTF oohpd WA@- 77T IC tovddg oo} aRSANT
o1 eooAN S @0 ANH YTPOFF At PPH ooCh 1@ guT ooCh hht
CLHD PCIR LT h? “Minorem natu non posse maiorem adoptare placet: adoptio
enim naturam imitatur et pro monstro est, ut major sit filius quam pater.....”
A7 HG @ “Tt is settled that a man cannot adopt another person older than himself,
for adoption imitates nature, and it would be unnatural for a son to be older than his
father.” €790 A7 OAZICE “OT4TCE AE haE DAL A7L7IS0AM@: U-A-
14.4F9° hiY T4.TC IC LovAMMA: (ooP'19° W38 A (AL PTLNAMO-?
D P8LF TILLT hGTFAIE PN AHTIE TCT9 AA@-: BV ALY
Phaohnta@- PCTIRET C184F T NLLT hPLIS WPANL ao T NENT1ET h
N18.4F h&lNDG 184F 1LL1M avhhi aoSC AT PAL L ALY (V70
ahd- O9°rF haol aolPy AT8ANE ALYV ASTIPAT:8® Qv Pand- O9°rT
hav'l CALoh ARYE NPSTE 9T @OT LAMD @FLT AhPoo-hBI° LCAA-
Al SUPTNZA A PFavtids 21-h@ P IR aowld LA LD 1m0
PLION  WiLtavAn IO NCUIRET v UL APTF 184F  AIS.LLCT
CH4PLAT @ AT T FATE hao1&E $&oo® AhPao-4PT WATLLCH LV
ané- N9 FF hool CaL2l ARYE WP ARooAnT9® INC:

AL oof(F@ ARhA aoMT ATSALLA AT 18AT (WFavdAdR aophh AhhA
aomy PLLON ALT  FBLFT NP8 WIeT TBLT NTLLMS  NFHELT
ALLAM oo PALYY ARYE ooSC ATSAVE LL1700 PHY TS An
AMNA aoM7 APEGALLN AET 184F NALTS (OALZT aohpd N 14TC ASC
POLND-T CALTE ARYTE ATIICAVE AN Y@ 9UTI° ATD, PALTL AR oo§C
ATSANT hoE 0.LY719° ARYE OFE ool aolPF AANT 09900 158 AL
Tr ARYET A AZPAAT PFALR Ph%T4h BT NT@NE (ch.2+E aohhA
CA@7 BUTT ARYE (IAKR A2L80T: LD ECAT ch? NraoAhl PAL o ARTH:
ANC hoo'l oolP7 AF8ANE L1190 hHo O HAP PoIVEATNG 508 h2
P8LT POULLIM (@ NIELT ALLLMD NALTL ANNIN LD TELT 91209

87 184.FG CAL T ARTTT (MhavAh-t CNAM ool AT PAHC & PLATTFYT hiLv MAL TThd0h ¢TC
12 7% 392 Lavhh:Lin::

8 Ny hopu-:

8 Wy, ho9u-i 1% 395::

%0 Wy, hou-i 1% 396::

91 Sarah Ratliff, Adult Adoption: Intestate Succession and Class Gifts under the Uniform Probate Code, 105 Nw. U.
L. Rev. 1788 (2011).
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5.2. P¢Lav POAEG PAE 1T ao5C

AMNA ooMmT PRLA W@ T84T CLbB WG NHALY® Ph%ddn “MAT PdLov
YR heof0E®- 18LF (EAP ARMA gomT PLLOA (@ T8LT AL AL
PLov-Upd ALAPI M SOFPAN: FFALY® 182 COLPCAONT @ Chohén Mt
mPAL €CL AT h? AdsR.@ AhA oom? PLLN W@ T8LFT NAPL
OPS $L9%F PALS POAS 7T ACINPmMA AN 09947 ATRPY
LMPAN::B AHY AL LIV PAEG PmAE 77T PLav-U-pd (Wh? NIAX
Phboom AGWPT AL PRAPC "Mt mPAL €CL N ANT 182 CPLONT @
KCL AT PLAMT HCII® oo aoTIHN A LU PLav-Uvd NPSTT
AMNG LA COLPID ACILIS ARTES AET - ATHY PO1S CATEC-
ALT AhMA oom? haoflNF@- M4 nH8LTF A0 IC hlla: ooflFar
A% PLov-ULF ONL V1ELT® LUTT PLIVF UTIVE L ALS MAE
D7 DG ATILLS ACINPMA LINTNAN TNt 1o BV NSCE LT G
Phboom@- PLov-v3 CHavAAL A3 TV PAT® APTF PRIV PAESG
OANE 7R o09¢T NG ANE IS WATLPIVTF @ TV T @7 Ahha oom?
NLLO A@ T84T N47 AT8LNPTA PLCITPMN:

Ny AL aLtavAntim- 184ATT P48 hDIT AhhA aomt PLLOA ON@-
+8LTY Aov&P e (PGS PLIST ARG COAE 77Tl a0 WL avrl.C
Lmnsh:: S PARG PR ITTTE OHALP oodhr PPLINR AT 18LATF 7
AP ACH PS CINTMA: 1IC 17 BUT $LI>F PALG PONE I7TrE 79°+
ONT ALNIT AAMA oomF PLLA @ 18LFT PTLALPS hDIF Ani%® Ly

2 Wy, hoqu-::

B Agean, (LY 188 AL PRAPC “MT mPAL €CL (T A.hh. 11993 9.9° eoLnA@7 173 AddI T A:
[iJndisputably, the legislature, by providing for adoption of minors, intended to allow for the creation and
Jformalization of parent-child relationships between nonrelated adults and children.... It is reasonable to infer that
the legislature, by providing for adult adoptions, intended to allow for the formalization of the parent-child
relationship where there is an existing parent-child relationship between nonrelated individuals. ANAM ol 5
NeF A, “heA? by NAL “INJ@F £TC 39 Lovhh:LA:

% N7 A TN hHY 0AL IC% “INJ@h &TC 397 1% 303

% Richard C. Ausness Planned Parenthood: Adult Adoption and the Right of Adoptees to Inherit, University of
Kitchenery Law Faculty Scholarly Articles, 266 (2016).
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TP 0% PTLAM@D- NF (AT 177 ATLU-9° T84T P99.01@ W@ AhhA
oMy PLLA DAY N&-0- 188 AL Al ao®N? STANT P9lAM- AN @OT7
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6. AAhA aom7? PRALO O T84T ANLALTTS 4858 NaTe&S
TeRNE U3

A7 AL (@ AL PGP ORCL aoPMMEP ao¥ilfrl: AMPAAD- P18.4F
h? L9° AL ATR LTV PUILAAAG POILPPC AHAAY® P915C oo
ANGOPE AR 10 AT v ALTIT POLINIANE TINLAN PANET ©7NEN
MNP ADTILEPS WAL A 13PTFT 9% OOT LANAN: W1 OTF 226
AL @A IS A@YFDT MK ULt AAOM A ANE ooADMS oofifa:
P2LG hebl 10 WEGIL L1 (HPLLD LTI 224 AL PP (W DOT
1 aope WuO-T AT PFbS @I A780 PHOONS hoI0L00 7 A Eh e
MUNEPT ADTOLLPS MAP Ad-13PTG Ad-L PLkS ANl P998158 AP
SOFPAA: L 18BAF T NIooM9® 182 FavdAL 1@ (AT At
AIPM oG ® P184T Flh Wi oo LT ooAPOT  OC
NFALYI® AL hANT OGS @AE AAN WP AST N WD e AT8U-9° Phll-T7
Pch7S PAUA hON, U177 aowlel (191247 090,025 POLAGA 10-::% (rHapAQg,
hHY 0AS AT AGAT AC A7LtaoAn 1@ AhhA aom PLLO @ 18457
CLPG W AWINVT UBF DT MFALE aopne 9% @-0T ANIMTHPA:

% Uy, hey-F IR 258
7 M, hoqu-::
% 107 @¢Ihen @ DY AL “INJ @i RTC 67 1% 7595
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6.1. MWARS FhP aowlst

MAACXE ARMA aomF PLLOA A@ T84TF Aavf7177 WL PGS WO i et
nTLmeit 0T PLI AA 1SR A1 E OOT QUAPS J2hP aowlt Phar
aolP'r 1@ ALYY® 182 N4 el FOTROCT @ PI04ET PACTCTS Chold-
MWAT7 aoaop\it (& 10+

6.1.1. Ahn oom? LG N~ PE4LT NACT° VA ONT

NACT MVA ONT 184 @29 9°24 NamPAL Ax”hA oom? PLLO G@-
P18LF LA (HAL AR NF AT ASTIPAT: 9°79° A%, 182 NHALR
PACILe ANNNLLT CHALE QUARS P 1R FPTF WI8U-9° FobtT Pt
WLWP'r9° AMCr R 029° MNYIP PP APT7 TINFI ALTTS AhhA
oMy PLLN OWPTF T84T ®LI° °I0 91l (AL 19%en, ACT LT HIE
PhAaoL:  PINLS AU OFONT aoph AP Twe-rt £A 918 ACo%E AhA
70),::99

0ACT QA @-0T NG+ TP AL P9L.000 FA “T8LF7 P7LA@ (LIPTY°
ARMA aomT PRLA APTT (havplrt FIOTE LA@ PN 9°20 PULAD @100
“PGATT PULAD PN TPI° AL PULOAD AAWA ooM7 AALLON ALTF OWPFE
“Go o0 9° AhhA aomT PLLN: NPTT AE hLCT AdoPA (HENALY° 1RG0
V=AY ACITPPT NI P9U4A00@7 WA 2C%F P71.PavAnt P @102
LU° An T3P COIPLT LRI ATRINLO MACT® AVA AhhA oom7F
EALLOG AhhA gom} PLLOC APTF 18457 ALAE PoLENA8LC MAP hwi-C
AT @ A78.0-9° AIMWT UAT OFAPR  ACHPT A%laoAlt TP AL
.m0 U PAT TP AL aoPAT @G PO LavAN T 1108 AkhA oomd

% WS TELAC T 80T (o) RUICHL PL74G IHaTrh 49 avg®uC IC P14 Ph-aomLd:

100 gog9® A7h. Uk PAT OTALE TCTI° PAT @ NP0 MHY AU-E ONT 1845 97100 A Ahha oo}
PALLNG ARNA ooMF PRLN NPT NHLAC OALTFTD @6h, LA APT AE ALCID PoLPNANTF QAP
2CoT Aot PN P 10

01 M08 TCLNC 0 B0 IC P1LLT Ph-aom@PT hHY 0AL TINF@0 TC 99:

102 Dessalegn Negeri, GUDDIFACHAA PRACTICE AS CHILD PROBLEM INTERVENTION IN OROMO
SOCIETY: THE CASE OF ADA’A LIBAN DISTRICT, A Thesis Submitted to the Research and Graduate
Programs of Addis Ababa University in Partial Fulfillment of the Requirements for the Degree of Master of
Social Work (MSW): Addis Ababa University, 28 (2006)

108 NPyFR COIPET WL Ut P18AT ARTT PG AT adoptio PULAD- FN AAMA aomy PALLN ALT
18457 A%lovAt TPI° AL LA PINL PN OUT admgatio P7LA@ P LT AhhA aomy PRLN:
ADF 1845F A%lovAnt gmdao T P4 PA 10 AMAM oold U AZLALT DY MALG 2INJ@h & TC
23 gavAhithin::
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PaoPavl, P ooyl IC FevAdg ePI®- TN AMCrE 1T 9°Ch PAPS
P18LTF  h&CLMTYS PTHELT L1 OATIR VTEIE aowl PRI
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LAASVT® hiING- CACILS ANLT hHy AL ¢Fmeam: 1A AN, A7S
1017 (WY CAT TEATF ALLLD hAad- MET NICS Nt NeoFhC
1845 PULLLIM A@ APEMAD: LLLIA:® LuI° HLTEP PPIDS met
NI Po.Lavl@ CASTS PAR I7irE 9°an HLCT SOONSA:

6.1.2. N4hhN oom? PRLN - 84T (AT TUA ONT

A Te5e QUA AhhA oom? PLLA (@ 1845 hTLLAOF® WINPT W78
A1 NAA 10 HY HAA ARMA gom? PALLA ALTFT ANF AT AhhA
aoMm7 PRLN APTT Y°C QAR OP1 av71e AS AL CT PavbA 043P
aWeC ALE® I Wit S LA gV Fadt (FALE ANANDT (FFALR
AT PULF30P AT 0PSTE TP AL AN PR PUIC AE WS PmeT
AL PN aoMeLPTF GT @1 RINY avméLPT 091 0avA ;P APCYET
heAAT° UG GHT 1@ #LI° AN NACTY GUA ©184LF CYT 9°7
AILILaoON AILAaANTID- NA%1e- NUAT® ULAS 12CoE +avddg, m-:110

104 Ayalew Duressa, Guddifachaa: Adoptioin Practice in Oromo Society with PARTICULAR Refeence to the
Boranan Oromo, A Thesis Submitted in Partial Fulfilmet of the Master of Art, Addis Ababa University, 82
(2002)

105 W08 TCAC T BAFIC 04241 PA-oomBPT hHY 0AL SINF@F TC 99::

1 1, hguy-

197 AnAm ool % Abebayehu Tsegaye Aredo and Dejene Gemechu Chala, Harmahodhaa: A Traditional Child
Fostering and Fictive Kinship Formation Among the Oromo, Ethiopia, Ethiop.j.soc. lang. stud., Vol.6. No.2,
(2019) L.avah;lA:

198 4y, heJu-: 1% 36-37:

19 ApAm ovl% Bithanu Bitew, Inter-ethnic Relations Among Amhara and Kemant Ethnic Groups in North-
Western Ethiopia, Int. J. Polit. Sci. Develop., (2019) 2%¢.0-9° Solomon Addis Getahun, A History of Ethiopia’s
Newest Immigrants to the United States: Orphans, Journal des africanistes, (2011) Z.aohh:L:én::

M0 1y, hequ-:
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ook ATE% PTLAM@-T AL h2IAPEI° MALS ABN PULLMLDT PALS POAE
27HrE 184 avBandy ATMNG “B9°C £INMMA::

6.2. LI PAFG PhALLYT T7T1rT AS PATES AEYE T7TIT
AIAU9° TN 271-0N0P N7 9PT

6.2.1. PAES AV5201- 73771~ (Foster Care)

A2 h2010 9.9° E9°C Pm6n, AIC WD T8LF W18PLCT aohhhi7''®
Tkt ACRLPET AT ALTT APNA AL A AZINLT hG S NS
g AN ALAR 2151 @AS AAN AT PooThnNIS  £U9ALT7 DALY
PI°OLNPETS a1 IR LAV LCORT 1mf PolA®- hHy 04+ 0770400
H7& L@  hoopnivt ACHPPL  ooThN:"T 9UI90 AT MATCRLCD-£7
LHEOT AZTT FeNA- A7 AR P7IAL) 188 PareR, AIC T84T avhAhA7?
+ltde 907 PUN ALAND POLADT AgvonCoo( W1 h@M AEC 1 ool
ATRUI° 18R 40T PFA MNFOTHAP ool AL Ohoowld TG ovd A
0782 AL AP L9°89% AL Aov&/lh MPNTAI® AZTT +40h 29427 ONH:
ATCELPET AGT NI P1AaeLsS ALEI® 1H, PHP Awd-C 1o+

it RCO@ PAVTE 14974 Ndwl-P NAAE o077 2 OhAS EEHI® L POUhA AMFT A% OAoo-¢ IC
P41 PA-aomBP::

12 Hy, hoqu-::

3 Hy, hoqu-::

14 Hy, hoqu-::

15 erAAAM- POAON R “TAGLT APE TC 1070/2010% LL4-A 1,941 IHMT 245 hovtt &T(C 26
Lavpn:l:A:

6 apam ool % Lindsay Steele, Expanding Foster Care Changing Ethiopian Communities, 2019 ,

https://www.mnnonline.org/news/expanding-foster-care-changing-ethiopian-communities/  £avAh;L:é::

"7 Wy hequ-
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6.22. P§E aollhts PhAN INTF2F aod.mi (Divorce and the Rise of Step-
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hHY 022 AZLtooplr1m- Al gomy PLLO (@ 18457 PLPbSs WIC-T OOHT
AT-PLav UhF POLONSAT PLIVE POAES PAL g TTTTE aoF4T AP
20 17 hWLINKOCT @ o071 2F @-OT PSO P77l hVHASTS P78l AR
7VEE 10 0ATRP GETT AR ST T PONF oo@lNTE PO
ao\PP TG LU bhtae PolaowlAd ASO ONFE NONF@ Ahhh oomd
LCOAM NATEL ANVHASTH IC P91.5¢ NPTTT AhhA aom? PLLN- P2927 ALTT
AS LUTT PovANn oolBOF POYPHNFT POLMS P4 POLETRIOES 24
POLLLMYT AFGU9° aolBDF AFALR ST TRIC AL POLmANNT Awi-C

18 NAAGLITS N84T avhhh PADT aowld P ARYR WI8.U9° P @-mt Aavl&t Anarida Delaj, Anna
Schamberg, Nathalia Sosa & Camille Mendoza Soto, Adoption and Foster Care, 19 Geo. J. Gender & L. (2018).
Lavhn:l:A:

9 AR ARhMA oM} haoLltr MéT AASGLO: T84T ATILLT AL A NSLDI° N-THALR I3 0FT LU ARAAT
APC STAN::

120 Sarah Ratliff, Adult Adoption: Intestate Succession and Class Gifts under the Uniform Probate Code, 105 NW.
U. L. REV. 1780 (2011).

21 ehdifing: P0AON 7T hH AL SINJ@f £TC 867 Arex 191
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22 piHYT ool EPTT oo ONE CIMSPCT oo F IS R4 1L MAAT AlF NHALIS NADCTS h7héh
PhAgoe G- aolBPE 188 AR ASO ZAN A%TavianTE ch T AaohanG ACTAAA Mol AT
Vi@ LNNN: MATEEE 0N IR 2T T IALTIONFS T hichd, 2008 990 EoUC
aoao M) PEovl NP19° PHY 9°CI°C OU-S Fivdd PUI107 INEI® NHALR 9" erT CoNF ooy
Tt ha7€e- AST ®RI° hATEé AlF IC 99154 ARhA oom} PRLO- AP Phaohndt P1mS bl
NFOENAPR aolB TITTT hRFAI::

123 agean, Kasahun Amare, Phychological and Social Adjustment of Adolesenet Students Among Different
Family Types, The case of Addis Ketema Senior Secondary School, A Thesis Submitted to the Graduate School
of Addis Ababa University in Partial Fulfillment of the Requirements for the Degree of Master of Arts, (2005);
Serkalem Bekle, Divorce: Its Cause and Impact on the Lives of Divorces Women and Children, A Comparative
Study Between Divorced And Intact Families, A Thesis Submitted to the Graduate School of Addis Ababa
University in Partial Fulfillment of the Requirements for the Degree of Master of Arts in Social Work, (2006)
h¥U9° Muleye Tarekegn, An Exploratory Research on Stepchildren’s Experiences in the Stepparent
Households: The Case of Kolfe Keranyo Sub-city, Addis Ababa, A Thesis Submitted to the Graduate School of
Addis Ababa University in Partial Fulfillment of the Requirements for the Degree of Master of Arts in Social
Work, (2011) gavAh:La::

24 @nCt h4E b 0AL P7C3 TN ¢ TC 307 TR 1482:
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WY AL hlerANTST@ J¢h T QAR TPINGBE ARG LT 221-00SP
RIeET  NFeIs MaSAEe ARA oom? PRLA (@ T84T AdoGdL:
PULEOTA Ph? @QI° PANAR ool aowld Wyl BFAA: AhhA oo}
PRLO A@ 18LFT PNLPS WU TN IT 18T NWITE Ao
ONAR ooy gowlsd £RL1 183 ANT@:: LUTr hhaoAnt hil NA-C
A 0V4 a0 T O MGOFS TEST @NT AN MAP A8
PULANADIS  (FFALE PAAT° AdE PANAR ootl £791PF OOT Ad-PS
COAM@ 7 ool oowlt 01992471 AL LntA®- Shé-hé-i “Tt is submitted that
the prohibition on adult adoption interferes with the human right not to be subject to
arbitrary interference in family matters.”'?® @v hChC OPSrl aowld 2L
ANI° hbq PONANG C7°0 kD oo PT PA-NLIS? G090 hAde PANAR oo T
aohem, AL, Y@ NATHY PANAR aofi WILT oowlt “1E@9° (@ €74
AeOET AN ovFef (WET POLAGT OGS PPLAAGT @ avdARTE  AATING
Nh? @ hPLASI°: MAP KR INNT @-9°:: 130

hATLY DHHZRSGTS PO AT @ 180T @0T ASHIO- 1T AMNTE LAD-
82 ANFAN MG eHam@- TNF @ AnAN SHAM@-? SVTT TN
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SN hHY 88 IC (WFEPHS COFON? FCTHI° Okevpnt 14 PAao-¢ 2T

27 nuat OLTF evhhd PO4MC POCRTS PA-ANS RCTE 0INC @ ABS @AE TR P17 ALA
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4@AC P1M0A- BV Shé-hé-ti: ANAM ool THC 27 4@-NCE WY AL “INF0f £TC 40 LavhhilA:
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2 heRe 0UNIS hbd PANAS C7NTh oo PANSTE Ak h1993 990 EOC CHHAT AT P
N8 DATORE Lufole® BAPNENLP LTTAN NI-avF1271 Wbk @) aowld Phibk D WA o
hang® hds PANLAS C7°0th ooPT PANST WiPR 17 CTO0L@: PN hLaT PoohC oot
MATORE buol-® BAPNENLT LTTAN W1-00¥121 WibR 26 OC A5 ¢HOm@-G HCHC ANae
¢tbaom LWP39° QU Ch1-ov ¥k KPR CHON WewTT Nhovdivl P7LA@- 97390 TIC P9 (v
a1k KPR 34 AN TP OHLLT NP PHYUT €791 ACANVETS HCHST Orovdivt 2057
aowll £2L1 FANTS DS PULONS AZTT NF JAaN, £241 LaohAd: hang® hdéd. PAILAS P7°Ath
NPT PANST N TaRTIS PINT° hbd PONAR ooNPT avna, NULT N9° adE PATIE W7 APPY
T LA PULA ACAC DAL NAEHL° AILPANSGT ANISE PINT® hb® 7 918 h&CTY NPTl
AFFANE: P9N9° Adr RCL T HCHC DAMIS AC 070010 w7 Wibh 38 oowld P9N9° abe
h% D IET GNI° AdG AFPICIRTIANG® hbe PACTIL h?T MPAA PhT oG RISV PRCE (W
ONPTE PN PO T MTIPVCETS dUETT oo ST @7 PhF @O

130 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171,
Art. 17 (entered into force 23 March 1976); Universal Declaration of Human Rights, opened for signature 10
December 1948, GA Res 217A, Art. 12.
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&7 P0G P909° hte PANAGT C7°0Th ooV BT $A-hSTT AHNNC
PoLENMLD POANAER  ooNPT bk OmPAA  TMG-LLD TC 16 1587
Tavppf i 1909° add PAAAS P7°0Eh oo T PA-hST WA 17
aow/lt MO 93T 107 ATLA® PTHCTHC TEE hOlba- PULhEA-?
MMNe-f P “Regarding the term “family”, the objectives of the Covenant
require that for purposes of article 17 this term be given a broad interpretation to
include all those comprising the family as understood in the society of the State party
concerned.”’®! NHY 2M-48 aowlit MAON 9°7L7 102 (AN 00T 77
LTEA? PULATS avAN PTCTI° TELLTF ¢7havoA0T 827 “1UNLAN A7LT
LLAPA? PTLA@-F NovooCooC A3 TCATLOI° (&S A 1-82T7F fhit
aolPy NPA: (eolP'r9° enAaN HCI®  ACTINLON Dbt PSo- TEE
NATCEL TIMNENNE Ao~ 17 ALON 9°F TC19° SOMPA? PULADF 1-5L
avao Al MY, 1~

MATEXE OHARL A’ P7LA0 PA DAL W 0T 029 09154
PALT ONNN7 A%TovAnt TP9° AL L@AA: LU PALT ONNN @ALT7E
ABFTT PATES AETFIG ANT PPCN PO HILS PAT® ALTT LanI°4-N::
ALY 0eoiat 2ot PR AR RTT ooHCHC A7TANT: A1O9°- AS+ oL
Al NF DAEFT® 2C P9840 ASTHS  ANF hAEFT@ IC hhdor
LS00 AU PATEL AST ®L9° AN hIALEFT@S Al helons
PATCL ABFT®m IC AMlm- P71.540F AO0N STm=:"32 (eotP'r-9° NAN-T
ANCT WI8AAaL® MW ACHLI haTEe M T@ @B9° haTll KSHTm- IC
9954 ALTG ARhA aom? PLLA: APT A7 AN AC Smearn 290+
o 0RO HCTY VT Nkl L FINIE Oh? NT QFooAn MRS
AWM ooM7 LCAM haTee ANFTo ®LI° haTee aSHTm- IC 97154
NPTy PhTCe WP T@ ®LI° PhATEL ASHT D 184F WI8LLCT avhihih
A7 AN BT AL P91.LLT ANTINNG MIP LAY MAP MNP 10
AL A@D ANCT PTLOIG PALIM? ARMA aoMmF PLLO PhTEL AR AILAE
NN T8LF ALCH TTFIFTT CONES PAE GU7: ANAe (Lhé-hCS NAve-
AL PAM thT ALY oowldt (9147 NF LUTT 1L WFTAT NAD-
MNAC ATMAK LU PONAR aoF7 PMNS GLHON h@a@ Tt AL 14T AN
oo}t MNP M AT hHET AAE AP WeoTT ATLooTAT
APMC AILTUTFA LV ATT PI°GA:

181 UNHRC, General Comment No. 16, Para.5: Art.17(The right to respect of privacy, family, home and
correspondence, and protection of honour and reputation), 32" Sess, adopted 8 April 1988, UN Doc
HRI/GEN/1/Rev.9 (Vol ).

182 ALY OAOOT 0AF 0 HF®- single-parent family, intact family, step-parent family £0ad-:: AAm 9vZ§ Kasahun
Amare, Phychological and Social Adjustment of Adolesenet Students Among Different Family Types, the case
of Addis Ketema Senior Secondary School, A Thesis Submitted to the Graduate School of Addis Ababa
University in Partial Fulfillment of the Requirements for the Degree of Master of Arts, 21(2005) &avah;L:é::
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NAIBEMEC T84T W& NIT AGOCNT®:  Afr 091" 18LTF ALé1® ALOCNI™:  hily
N6o19° #AN PooavhS PoomPP ANT NOALTS (HOALT ovhhd 09154 (ch? LT oo TG
DL DT h@T I

138 Anam ool % John H. Beckstrom, Adoption in Ethiopia Ten Years after the Civil Code, 16 J. Afr. L. 149 (1972)
LGaon:t::
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The Importance of Introducing Adult Adoption in the Family Law of
Ethiopia: Some Points from the Experience of Other Jurisdictions

Nega Ewunetie Mekonnen®
Abstract

Adult adoption had a place in ancient laws, including Roman law. It
was also recognized by the French Napoleonic Law of 1804, which was
used as a source for the European continental legal system and the
1960 Civil Code of Ethiopia. The concept of adult adoption in
Napoleon's law was transplanted in the modern laws of France, Spain,
Italy, Germany, and other European countries; it used widely used in
the family laws of the United States and other Common law legal
systems. Even though adult adoption in Ethiopia had a historical,
cultural, traditional, and social basis, the 1960 Civil Code of Ethiopia
did not only fail to recognize it but also repealed it with other existing
customary laws of the country. The federal and regional state family
laws, based on the 1960 Civil Code of Ethiopia, follow a similar
pattern. This researcher argues that there are historical, cultural,
traditional, social, and legal reasons for allowing adult adoption in
Ethiopia. Based on these reasons, the researcher recommends the
amendment of the existing family law and the introduction of adult
adoption in the Ethiopian legal system.

Keywords: Adult adoption, age difference, prior family relationship; cultural,
traditional and historical basis; familial, social and psychological
reasons; the right to respect for family life

* Assistant Professor of Law, Bahir Dar University, School of Law. PhD Student, Bahir Dar University, Higher
Diploma in Teacher Educator (Bahir Dar University, 2015), LL.M. (The University of Groningen, The
Netherlands, 2008), LL.B. (Addis Ababa University, Ethiopia, 2004). The writer can be reached for comments at
beleteeng(@yahoo.com.
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Overview of Some Gaps Regarding the Regulation of Construction
Insurance in Ethiopia: A Note

Mamenie Endale Messelu®

Abstract

Construction is a risky business. However, such risk can be managed,
minimized, shared, or transferred trough insurance. In the developed world,
it is difficult to practice construction business in the absence of sufficient
cover of insurance. Adequate insurance policy could satisfy the interest of the
general public, client, construction workers, and other concerned parties. In
Ethiopia, though construction insurance is evolving, it is not given proper
attention by concerned stakeholders such as law makers and legal
professionals. Accordingly, this note explores the legal lacunas observed in
the regulation of different types of insurance policies that are apt to manage
risks on construction projects in Ethiopia. To discover the gaps and
scrutinize the contesting legal issues, the writer employed a doctrinal
research method. In the investigation, it is found out that variables such as
rigid standard insurance policies, complex insurance policy language,
absence of mandatory insurance for license renewal — mainly for
contractors and consultants, excessively expensive premium, and lack of
coordination between parties of the insurance policies are major sources of
legal gap in this regime of law. As a result, the writer suggests areas of
improvement to rectify these gaps. Particularly, it is imperative for the
legislature synchronize the insurance policy laws in the country, eliminating
conflicts, make insurance mandatory for license renewal, set fair insurance
policy premium, and use concise language in drafting the policies.

Keywords: Client, Contractor, Consultant, FIDIC, Insurer, MoWUED, Sub-
contractor.

Introduction

Risk is an inherent part of any construction project.! Usually, the inherent risk is
exacerbated by the interdependence among the project participants; if one
participant runs into financial difficulty, it is likely to impact the entire project.?

*LL. B, LL.M, Lecturer in Law, School of Law, Bahir Dar University. The author can be reached at
mamenie82@gmail.com.

! Gail S. Kelley, Construction Law, An Introduction for Engineers, Architects, and Contractors, John
Wiley & Sons, Inc., (2013), p.197. [here in after Gail S. Kelley].

2 Ibid.
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Further, construction industry is highly risk prone with complex and dynamic
project environments which create an atmosphere of high uncertainty. The
industry is vulnerable to various technical, socio-political and business risks. It
is sensitive to an extremely large matrix of hazards and thus to risks.> This
sensitivity is, in turn, due to some of the inherent characteristics of construction
projects such as long period, complicated processes, hostile environment,
financial intensity, dynamic organizational structures, and diverse interests of
project stakeholders.*

It is, therefore, extremely relevant for the construction industry and those
involved in it to understand the concept of risk and to equip themselves with
knowledge and skills to manage the risk matrix generated when a construction
project is initiated.> Managing risks in construction projects has been recognized
as an important process to achieve project objectives in terms of time, cost,
quality, safety, and environmental sustainability.® Moreover, the need for
suitable insurance policy is unquestionable to satisfy the interest of the client, to
achieve the required quality and standard, to safeguard the safety of workers
and the general public during and after construction, and for proper utilization
of public resources.”

Yet, in Ethiopia, despite the boom in the construction industry, construction
firms, their clients, law makers, legal professionals, and the society in general
fail to appreciate such roles of insurance policies.® These problems, the author
supposes, can be traced to failure in institutional accountability and deficiency in
professional training. For example, concerning legal professionals, the main
reason for their lack of proper understanding may be the failures of the existing
scholarship on teaching construction law in general and construction insurance
in particular. The law schools in Ethiopia offer construction law as an eclectic
course rather than a mandatory one in their LLB programs. While the current
educational law school programs overlook this discipline, no sign of attempt has
been made to comprehensively map the offering of the course in the future. In

3 Nael G.Buni, Risk and Insurance in Construction, Second Edition, Spon Press, Taylor and Francis
Group, (2003), pp. 30-32 [here in after Bunni].

4 Ibid.

3 Ibid.

¢ Patrick, Guomin, and Jiayuan, Understanding the Key Risks in Construction Projects in China,
International Journal of Project Management, Vol. 25, No.6, ( 2007), p.612.

7 Abebe Dinku, Insurance Requirements and Practices of Ethiopia's Construction Sector, Journal of
EAEA, Vol.17, (2000), p. 35 [hereinafter Abebe Dinku]. Though this article is published 20 years ago,
its finding on the benefit of insurance for construction industry and the then problems in the Ethiopian
construction industry are intact today.

§ Ibid.
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addition, an improvement is mandatory on those laws regulating the
establishment and operation of the construction insurance policy, and on those
laws determining the rights and duties of the stakeholders such as clients,
contractors, and consultants. This note explores these loopholes and their
sources at greater depth in the regulation of construction insurance in Ethiopia.
Further, it suggests remedies to redress the gaps identified. The note employed
doctrinal research method which is based on the identification, synthesis and
analysis of the law regulating construction and construction insurances.

The themes in the note are organized in six sections. Following this introductory
section, in the first section, terminology of risk, construction, insurance, and
construction insurance are explained. In section two, the writer evaluates the
major rationale behind construction insurance. Section four identifies the major
types of insurance policy in construction industry. In section five, the note
shows some loopholes in the regulation of construction insurance in Ethiopia.
Finally, it concludes by suggesting areas of improvement in the formulation of
laws, enforcement, professional training, and public education pertaining to
construction insurance policy.

1. The Definition and Forms of Construction Insurance

Different scholars define construction insurance with a slightly different
phrasing, but closely similar essence. For example, Bunni, defines it as “.
contracts of indemnity within the activities of the Construction industry where
insurance is chosen as the medium through which liabilities are shifted.’
Akbiyikli defines this concept as “... a practice of exchanging a contingent
claim for a fixed payment to protect the interests of parties involved in a
construction project and it is a major method of managing risks in the
construction industry .'°

From the definitions given by the two scholars, one could see that construction
insurance is a contract whereby the insurance company seeks to provide
coverage and indemnify the construction contractor or the client against a
potential peril, loss, damage, or liability that arises from the performance of the
construction work. In the practical operation of the contract, insurance allocates
the risks to which the project is exposed, between the parties while risk forms
the basis of insurability and premium calculation.!" As such, construction

° Buni, supra Note 3, p. 181.

10 Akbiyikli, Dikmen, and Eaton, Insurance Issues and Design and Build Construction Contracts, Journal
of New World Sciences Academy, Vol. 7, No. 1, (2012), pp. 203-214.

" Buni, supra Note 3, p. 181.
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insurance is expressed in the form of bond or guarantee. It is to note that the
main forms of bond and guarantee transacted within the construction industry
take different forms such as performance bond, bid bond, advance payment
bond, retention money bond, maintenance bond or defects liability bond. The
next sections take each of these forms bond for further explanations.

1.1. Tender Bond or Bid Bond

The tender bond is an amount of money deposited in the form of a bank
guarantee bond to compensate the damage the public body may sustain as a
result of the successful bidder refusing to sign the contract. Bid bonds are
intended to assure the beneficiary that the bid or tender is a serious one and that,
if it is accepted, the tenderer will proceed and effect the form of contract
including whatever subsequent bonding arrangements he is required to
provide.'?

The bid bonds deposit could be made either in cash, letter of credit, insurance
bond or a bank guarantee.'’> The amount of bid security shall be sufficient to
discourage irresponsible bidders.'* In fixing the amount of bid security, the
public body shall take into account the following points:(1) the volatility of the
price of the required object of procurement, (2) the availability of adequate
number of candidates to participate in the bid, (3) that the bid security required
of candidates doesn’t discourage them from participating in the bid, (4) that the
bid security urges the successful bidder to sign the contract, (5) that the bid
security is sufficient to compensate the damage the public body may sustain as a
result of the successful bidder refusing to sign the contract.'> Any tenderer who
fails to fulfill the conditions of tender bond will be disqualified or rejected.'®

12 Bunni, supra note 3, p. 199.

13 Federal Public Procurement Directive, MOFEC, June 2010, Articles 16.16.4 & 16.16.5. [here in after
Public Procurement Directive].

13 Bunni, supra note 3, p. 200.

14 Federal Government Procurement and Property Administration Proclamation, Proc. No. 649/2009, 15th
Year, No. 60, Art. 40(1). [here in after Federal Procurement Proclamation]. The Public Procurement
Directive as per Article 16.16.2 provided that the amount of bid security shall be between 0.5-2 % of
the total estimated contract price and the maximum amount of bid security shall not be exceed 500,
000.00 (Five Hundred Thousand) Birr. See Public Procurement Directive, supra note 13, Article
16.16.2.

15 See Public Procurement Directive, supra note 13, Article 16.16.3.

16 Article 16.21 of the Public Procurement Directive puts the condition of rejection of Bid Bond such as
committing corruption, violation of the procurement proclamation and directive, breach of obligation in
previous contract and the like. See Public Procurement Directive, supra note 13, Article 16.21.
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The forms to be used for submission of tender bond shall be included in the
tender documents.!”

1.2. Performance Security or Bond

Performance bond is issued for the completion of the contract or given as a
guarantee for the performance of the contractual obligation.'® According to
Bunni, unless it is specifically provided, the bond is issued for the completion of
the contract and not for its proper implementation.!® Bunni argued that keeping
the bond beyond the contract period is of no value to the owner unless the usual
format of the bond is changed to include the word ‘proper’ or similar
terminology to incorporate the standard of performance into the bond.?’

In Ethiopia, for every contract, a public body shall receive performance security,
an amount equal to 10% of contract price, within 15 days from the conclusion of
the contract.?! It will be used to compensate damages suffered by the public
body due to failure by contractors to perform the contract.??

1.3. Advance Payment Bond

Advance payment bond is issued to assure the beneficiary that any sums of
money advanced will not be lost through default or poor performance by the
party in receipt of the advance.?? It is submitted in cheque /unconditional bank
guarantee from a bank, equal in amount to the advance payment.?* However,
under the Ethiopian laws, domestic contractors may submit unconditional,
irrevocable and payable on demand advance payment security and conditional
advance payment security issued by a bank.?’ The client and contractors may
conclude an agreement on the use of the advance payment. Finally, advance

17 Federal Procurement Proclamation, supra note 14, Article 40; Public Procurement Directive, supra note
19, Article 16.16.

'8 The FIDIC: Federation Internals des Ingenieurs Conseils: International Federation of Consulting
Engineers, Clause 10. [here in after FIDIC]; Federal Procurement Proclamation, supra note 14, Article
47; Public Procurement Directive, supra note 13, Article 16.25.

19 See Bunni, supra note 3, p. 200.

20 Ibid.

2 Public Procurement Directive, supra note 13, Article. 16.25.2. The tender should include the period of
validity of the bond, the procedures to be followed if the bond is said to be forfeited and arrangements
for its release.

22 Public Procurement Directive, supra note 13, Article. 16.25; see also Federal Procurement
Proclamation, supra note 14, Article 47.

23 See Bunni, supra note 3, p.200.

24 Federal Procurement Proclamation, supra note 14, Article 48; Public Procurement Directive, supra note
13, Article 16.26. 2.

25 Public Procurement Directive, supra note 13, Article 16.26 (3 -9).
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payment shall not exceed 30% of the contract price and to be stated in the
contract price.?¢

1.4. Retention Money Bond

According to Bunni, retention money bond is “issued to allow the release of
retention money usually held by the beneficiary”.?’” The employer may retain
certain amount of money from each payment due to the contractor until the
completion of the whole of the works. In Ethiopia, Five percent of the certificate
amount shall be retained from payment indicated in each payment certificate
(PC).?® Half of the total retained is released upon completion of works and
issuance of provisional acceptance certificate while the remaining 50% shall
continue to be retained for one-year period of warranty. However, such sum may
be released on condition that the contractor submits unconditional guarantee
valid for 12 months.?’

2. Types of Insurance Policy in Construction Industry

Construction insurance policies must be specially designed to respond to the
circumstances.>’It means an insurance policy needs to be specially designed
according to the nature of the project, the types of procurement, and construction
contract.’! Under the Construction Works Contract, a contractor is expected to
produce five different insurance policies. Contractor’s all risk policy,
contractor’s comprehensive commercial vehicles policy, third party’s liability
policy, workmen’s compensation policy, and decennial or inherent defect policy.
These insurance policies cover distinct forms of risks. The following sections
elaborate their contents and differences.

2.1. Contractor’s All Risk Policy

In principle, the meaning of Contractor’s All Risks is all the risks attributed to
construction Works. It covers loss or damage from whatever cause to the
contract works or materials on the contract site(s) and in use in connection with
the contract during the performance of the contract and the period of

20 1d, Article 16.26(1).

%7 See Bunni, supra note 3, p.200.

8 Public Procurement Directive, supra note 13, Art. 28.5(b).; see also General Condition of Contract-
Public Procurement Agency, 2006, Clause 48 & 49.

2 Public Procurement Directive, supra note 19, Article 28(5) (c).

3% Bunni, supra note 3.

31Junying, Bingguang, and Jiong, Insurance and construction project risks: a review and research agenda,
InProc 12th Annu PBFEA Conf, (2004), p13.
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maintenance.>> Yet it is important to note that not all risks affecting the
construction works are insurable. Particularly, the exception to the principle,
stipulates that risk must be unforeseeable or unintended by a prudent contractor.
Even if the risk is unforeseeable, the damage that may entail may be extremely
high which is beyond the capacity of insurers hence is uninsurable.>® For
example, risks arising from war, ionizing radiation, or contamination; pressure
waves caused by aircraft or aerial devices, act of foreign enemies etc. Such types
of risks are generally excluded by the insurance market, hence are uninsurable
risks.** Apart from these risks, insurers also restrict certain risks or limit their
coverage. Sometimes the contractors also may accept certain deductions just to
minimize the premiums. The FIDIC conditions of contract require the contractor
to take out such a policy in the joint name of the client and the contractor.

2.2. Contractor’s Comprehensive Commercial Vehicles Policy

The Contractor is responsible to insure the works, plants, materials and
equipment for incorporation into the works. However, damages to third parties
caused by commercial vehicles of the Contractor are not usually covered by the
third-party insurance policy. They are excluded risks since self-propelled
vehicles licensed for road use are not covered under plant and equipment
insurance of the Contractor’s All Risk Policy.?® As a principle under insurance
laws, insurable risks are departmentalized and vehicle insurance is a separate
department from construction insurance and requires a separate policy.
Accordingly, a construction Contractor is required to produce a comprehensive
commercial vehicle and private vehicle policy for these vehicles utilized in the
construction.?” Moreover, if the contract states that the Contractor is responsible
to provide vehicle to the Consultant, that vehicle should have commercial
vehicle insurance policy coverage. Thus, this insurance policy alerts contractors
and third-party clients to the separate cover given to vehicles in construction
businesses.>

32 Abebe Dinku, supra note 7, p.30.

3 Debebe Moges, Check Lists for construction Insurance Policies, Legal Service Department, Ethiopian
Road Authority, p.5. Unpublished, this is available on the writer library. [here in after called Debe
Moges].

3 FIDIC, supra note 18, Clause 20.

3 1d.Clause 20 and 21.

3¢ Debebe Moges, supra note 33, p.5.

37 Tbid.

¥1d, p.4.
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2.3. Third Party’s Liability Policy

A third-party liability insurance policy covers loss or damage to third party
persons or property arising out of the construction or maintenance of the works.
To put it in other words, it means anyone who is not directly a party to the
insurance contract may sustain damage due to accidents connected to the
operation of the construction business. The FIDIC conditions of contract require
the contractor to buy this policy covering the such damages.?® At this point it is
important to note that third party liability policy does not cover the contractor’s
employees or that of the employer’s employees in the project as these risks are
to be insured under separate insurance policy. The policy is mainly against
liabilities for death or injury to any person or loss by or damage to any property
arising out of the execution of the contract other than the exceptions stated in the
contract. The contractor shall produce this policy in the joint name of the
Contractor and the Employer.*

2.4. Workers’ Compensation Policy

Worker’s compensation insurance is designed to cover workers who are injured
in the course of employment.*! The contractor is contractually responsible to
insure his employees working in the construction project.*> The Contractor’s
workers are excluded from the third party liability insurance policy coverage
since damage resulting from the process of construction works in the case of
employees fall under separate sector of insurance. Therefore, workers
compensation policy covers damages in respect of injuries to employees in their
employment, or employment of any sub-contractor.*

2.5. Inherent Defect Policy

The inherent defect policy is usually required for constructions of buildings or
structures. It is transacted to cover the liability of those involved in construction
for latent defects in the stability of the structure and for major defects in the
weather shield for ten years.** In most jurisdictions including Ethiopia the
period of limitation for inherent defect insurance policy is ten years from the

3 FIDIC, supra note 18, Clause 22 & 23.

40 Debebe Moges, supra note 33, p.6.

4l Gail S. Kelley, supra note 1, p.201. According to Gail’s workers are entitled to compensation without
regard to fault and without having resort to litigation. In exchange for guaranteed compensation,
workers give up their right to sue their employer for employment-related injuries.

42 Abebe Dinku, supra note 7, p. 31.

$1d, p. 31.

4 See Bunni, supra note 3, p.200.
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final taking over certificate of the project.*> Article 3282 of the Civil Code of
Ethiopia adopted this ten years guarantee or warranty in respect of defects of
construction.*® Where there is a problem in structures, there will be difficulty in
identifying the causes of problems as to whether it is due to design, defects in
materials or due to problems in workmanship. So, this policy is intended to
cover such inherent defects that may arise from design, workmanship or defect
in materials in buildings or structures within ten years from its completion.

3. Gaps in the Regulation of Construction Insurance in Ethiopia

While an attempt has been made by legislators to distinctively departmentalize
insurance policies and explicitly stipulate the rules of the respective purposes,
there are still gaps in the regulation and working environment of construction
insurance in Ethiopia. In this section, the writer tries to examine these gaps in
the real operation of the construction business and the interaction of parties in
the processes thereof. These gaps take on different forms. Some of them are
related to professional indemnity insurance and lack of coordination between
concerned parties while others are concerned with rigid and complex insurance
policy language use and formality requirement of construction insurance. Still
others are about lack of professional measurement of premium and
compensations and deficiency on the coverage of construction insurance. Each
of these gaps are elaborated at greater depth in the next sub sections.

3.1. Gaps Related to Professional Indemnity Insurance

Professional indemnity insurance insures against liability arising from
professional negligence. Reasonable care and diligence is required from
architects, engineers, quantity surveyors, professional consultants and a building
contractor.*’” Each will have their own insurance policy to indemnify them

4 Ibid, Bunni cited the French Civil code, Articles 2270 & 2820; Italian Civil code, Law No.1086 of Nov
1971, the Spanish Civil Code, art. 1591, Belgian covil code, art.1792, the Dutch Civil Code, art 1645).
Art 1792 of the French civil code of 1979 provided that “any architect, contractor, technician, or other
person bound to the owner of the structures by a work contract is legally responsible to the owner or
those deriving title from him for any damage which jeopardize the integrity of the structure or which by
affecting one of its component element or one of the equipment elements renders the structure unfit for
its intended purposes.

46 Civil Code of Ethiopia, the Federal Negarit Gazeta, Year No.2, Proc. No. 165/1960, Article 3282. [here
in after Civil Code).

47 Standard professional indemnity policies cover the insured against liability for professional negligence,
but there are considerable doubts as to whether they extend to other forms of liability. Thus, if the
architect is held to have guaranteed the suitability of a design, rather than merely undertaking that
reasonable skill and care has been used, any resulting liability might well not be covered. Policies could
specifically exclude liabilities that the professional voluntarily assumes by way of such guarantees. See
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against liability for professional negligence.*® The policy is taken as a cover
against their liability for acting negligently. For example, in case where a
structure collapses during construction because of faulty design, the client would
be compensated for the loss arising out of designer’s negligence and all resulting
cost of damage thereof.

In Ethiopia, professional indemnity insurance policy is one of the rare elements
in the operation of construction businesses. According to Abebe, there are
different reasons for the rarity. First, the government and/or clients in Ethiopia
do not demand for it and the policy has never been exercised by insurance
companies; or if they exercise it at all, it is too expensive.*’ The other problem
of this policy is that it may be valid and adequate within construction period, yet
it may be discontinued after the construction is completed.’This means that a
latent design fault discovered after completion of the construction is not covered
by professional insurance.

Research evidence on such problems uncover the gap in the regulation of
construction insurance policy in this country. For example, Getachew revealed
that though consultants of construction firms are required to provide the
professional indemnity insurance equivalent to the contract amount and valid for
the period of the service contract, a majority of the design and supervision
consultants involved in the road projects do not have effective professional
indemnity insurance for the service they deliver.’! One could guess the damage
the employer ( the government or the public in this case) would sustain upon
the occurrence of professional negligence in the design or supervision of road
constructions which consumes huge public budget. Given the magnitude of
public interest visible in such situations, this author argues, it is imperative to
include professional indemnity insurance as a mandatory element of contractual
obligations.

3.2. Lack of Coordination Between Concerned Parties

In the operation of a construction work, it is presumed that the client, consultant,
insurance companies and the contractor cooperate to the effect of identifying

Will Hughes, et.al., Construction Contracts, Law and management, Routledge, Taylor & Francis
Group, 5% eds., 2015, p. 271.

*1d, p. 270.

4 Abebe Dinku, Supra note 7, pp.1-35. Abebe mentioned an instance as this policy is not a criterion for
license renewal for contractor and consultant.

01d, p. 30.

5! Getachew Yilma, The Practice of Construction Risks Management through Insurance in the Ethiopian
Federal Road Projects, Msc Study, Addis Ababa University, 2014, p.97.[here in after Getachew Yilma].
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and allocating risks to the party who is supposed to better control and manage it.
As such, the reasoned risk allocation strategy in construction industry is a win-
win proposition for all project participants. Such a strategy tries to allocate
specific risks based on an analysis of which party is best able to evaluate,
control, manage, and assume the risk.>?

However, the problem is that the contracting parties mainly provide insurance
coverage to meet the demand of the client rather than to avoid possible risks.
The client mainly uses the opinion of external consultants (design and
supervision consultants) as a primary means of risk identification. Contractors,
on the other hand, conduct risk analysis at the time of tendering. Due to complex
characteristics of construction projects, a construction project insurer’s
opportunity lies in the drafting, negotiating, and concluding of a bearable long-
term insurance agreement, it is therefore, necessary for construction insurers to
get involved in the risk identification, allocation, drafting and negotiation of
insurance policies before and during construction. Nevertheless, in practice most
of the insurance companies provide insurance coverage without normally
visiting sites such as road construction projects.>

According to the evidences reported by Getachew, most of the contractor
groups just add a percentage to budget/cost to cope with uncertainties rather than
implementing mathematical risk analysis tools to quantify risks.>* He discovered
that the insurance premium is fixed mainly based on the location of the project
and the contract amount of the project.>> He further added that most of the
contractual agreements between client and consultant, client and contractor,
contractor and sub-contractor do not require adequate insurance cover.>®
Moreover, the research evidences showed that the cooperation and coordination
among the contracting groups in the identification and management of risks with

insurance companies is insignificant.>’

Therefore, this author takes the view that drafting a common contract involving
all concerned parties would be one means of increasing cooperation and proper
risk allocation among interested parties. Though it is not common in Ethiopia
and abroad in content, it is commendable to reconsider of the existing
contractual relations and to develop a single and comprehensive construction

52 Bunni, Supra note 3, p.43.

53 Getachew Yilma, supra note 51, pp.96-99
54 Tbid.

55 Thid.

56 Thid.

57 Tbid.
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insurance contract that involves all concerned parties namely the client, the
contractor, and insurance companies.

3.3. Rigid and Complex Insurance Policy Language Use

One of major source of problems in the operation insurance policy in the
Ethiopian construction industry is the adhesion nature of construction contract.
That is, insurance companies follow a universal standard in drafting insurance
policies. As such, policy clauses provided under the general and special
conditions of contract are copied verbatim from FIDIC and it is difficult to
understand due to its technical and complex language use. So, it is this writer’s
view that drafting the insurance policy in plain language and updating it from
time to time. Besides, as stated earlier it would be proper to design an insurance
policy according to the nature of projects, the types of procurement and
construction contract as well as its limitation and coverage than adopting
standard policy words that are forwarded by the insurance companies.

Secondly, there are tendencies of using warranties®® and conditions®
interchangeably while the two have different legal effects. In his examination
of the meanings carried by these terms, Zekarias indicates that conditions and
pre-conditions are in many respects similar to what are known as warranties and
it is invariably difficult to distinguish between the two in the way they are
expressed in insurance policies currently in use.®® Zekarias further argues that
the non-observance of warranty clauses always exonerates the insurer from
liability while this is not always true in the case of conditions precedent.®! This
lack of clarity in the wordings and the meanings construed therein may cause
uncertainties in the interpretation and enforcement of the law. Thus, it should
be considered as a point of improvement through subordinate laws such as
directives or amendment of the existing legislation.

58 Warranties are essentially promises made by the insured relating to facts or things which he undertakes
to do, or not to do, as the case may be. They will invariably affect the risks to which the insurer is
subject. See John Birds and Norma J. Hird; Modern Insurance Law, Sweet and Maxwell Limited,
London, (2001), p.138.

59 Usually a notification and cooperation and supply supporting information concerning the claim are a
condition precedent to the insurer’s liability under the policy. For instance, if a notification clause
provides that notice of a claim is to be given with in a particular period of time, but in the event notice
of the claim is given late, the insurer’s liability will not have been triggered, and the insurer will be
entitled to reject the claim. See Julian Bailey, Construction Law, Routledge, Taylor and Francis Group,
Vol. I, I & 111, 2™ eds., 2011, p.1208.

60 Zekarias Kenea, Issues of Controversy around Some of the Provisions of Ethiopian Insurance Laws and
Contracts, Ethiopian Bar Review, p.20. [here in after Zekarias Kenea].

! Tbid.

290



Overview of Some Gaps Regarding the Regulation of Construction Insurance in Ethiopia: A Note

3.4. Issues on the Formality Requirement of Construction Insurance

Form is the outward appearance of contract, and so the way the will of the
parties becomes apparent. It is mainly about whether a contract must be written,
or it suffices to be agreed orally. Article 1719 of the Civil Code provides that no
special form is required of parties when they conclude a contract. Yet there are
specific cases where the law imposes a formality requirement. Thus, failure to
comply with the exceptionally imposed formality requirements would render a
contract null and void. Concerning the formality of an insurance contract it is
required to be made in written form®?; signed by the parties®®; and attested by
the witness® The non-observance of any one of the requirements makes an
insurance contract a mere draft®> and to be invalidated.®

In Ethiopia construction insurance contract is concluded in the form of an
insurance policy and an insurance policy is defined under Art 654 of the
Commercial Code of Ethiopia as “a contract whereby a person, called the
insurer, undertakes, against payment of one or more premiums, to pay to a
person, called the beneficiary, a sum of money where a specified risk
materializes”.®” Here, the terms and conditions of an insurance policy is drafted
and signed only by an insurer ,i.e., there is no signature of an insured
(contractor) and there is no mechanism of attestation by witnesses. The FIDIC,
MoWUD, and the Insurance Proclamation®® are consistent with the commercial
code. Now, the issues of controversy are that how can we resolve the
inconsistency between the civil code provisions with other laws including the
commercial code. For example, in Ethiopian Insurance Corporation Vs. Fetan
Construction Contractors, the Federal First Instance Court ruled that the
insurance contract is invalidated by the mere fact that it is not signed by the
contractors and attested by witnesses.®® Yet the writer would dissent in the
ruling of the court following the rules of interpretation based on hierarchy of
special and general laws. As such the insurance proclamation, the special law in
the present context, which is also in line with the commercial code, MoWUD
and FIDIC, shall prevail over the general law, the provisions of the civil code.

%2 Civil Code, supra note 46, Art. 1725 (2).

9 1d, Art.1727(1)

¢ 1d, Art. 1727 (2)

9 1d, Art. 1720.

% 1d, Art. 1808

7 The Commercial Code of Ethiopia, Proclamation No. 166/1996, Federal Negarit Gazzeta, (1960), Art.
654. [here in after the Commercial Code].

 For example, see FDRE Insurance Business Proclamation, Proc No. 746/2012, Federal Negarit
Gazetee, 18" year No. 17, 22" August 2012.

% Ethiopian Insurance Corporation vs. Fetan Construction Contractors, Federal First Instance Court, F.
No. 39988, Cited by Zekarias Kenea, supra note 60, pp. 1-35.
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So, in the present context attestation by witness, this writer holds, is not a
mandatory requirement for the conclusion of insurance contract and the civil
code provisions shall be amended accordingly.

3.5. Lack of Professional Measurement of Premium and Compensations

In Ethiopia, there is lack of professional experts to weight risks and insurance
largely resulting in significantly expensive premium.’’ The main problem here
is that the insurance premium is fixed mainly based on the location and the
contract amount of the project. Concerning the cost of premium, Article 678 of
the commercial code states that compensation shall not exceed the value of the
object insured.”! This rule can only apply if the real value of the object insured
is equivalent to the sum insured. Thus, if the sum insured is less or more than the
real value of the object, its application would be at odds either with the rules
expressed in Article 665(2) — which provides that the insurer’s liability shall
not exceed the sum insured or — with the principle that compensation shall not
exceed actual damages.”” Another point worth noting in this respect is that
construction insurance policy does not cover loss of use or consequential loss
resulting from damage to the object insured. This stipulation in insurance
policies has been the subject of frequent and intense disputes and some argued
that the insurer must, at least, be made liable for consequential loss resulting
from his failure to exercise his obligation within a reasonable period.”® Thus,
these hosts of contesting meanings and the absence of professionally crafted
standards of premium in the policies can be potential sources of threat to the
ends of insurance law in the construction industry.

3.6. Deficiency on the Coverage of Construction Insurance

In Ethiopia, there is lack of capacity of the insurance companies and absence of
re-insurance scheme. Mostly, insurance companies are not efficient in
responding to clients’ claim and they do not give immediate attention and
assistance to contractors.”* The arrangement of insurance by contractors and
consultants might be revisited to implement effective insurance policies by
shifting the responsibility of purchasing of insurance to the client.”> However, in
Ethiopia, there is no insurance scheme for employers’ risk. The law simply

7 Abebe Dinku, Supra note 7, p.35.

"I Commercial Code, supra note 67, Article 678.

21d, Art. 665 (2).

73 See for example, Zekarias Kenea, supra note 69, pp.1-35.
™ Abebe Dinku, Supra note 7, p.35.

5 Getachew Yilma, supra note 51, p.98.
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requires the ,the contractor to provide (in joint names of the employer and the
contractor) insurance cover from the start date to the end of the defects liability
period, in the amounts and deductibles stated in the special conditions of
contract (SCC) for the contractor’s risks such as loss of or damage to the works,
plant, and materials; loss of or damage to equipment; loss of or damage to
property, and personal injury or death.”®

A closer look into this stipulation shows exclusion of the employer's risks. Yet,
who insures for such risks? While there is a possibility for such risks to occur, it
is less common for contractors to require security from an owner. Further, it is
believed that contractors know the need to require an owner to provide evidence
of finance or capacity to pay the entire contract sum. Yet they expediently
restrain themselves from doing so. Moreover, there is no sufficient insurance
coverage which is limited to buildings and to some extent to road projects. There
is no as such insurance coverage for other construction projects such as dams,
water related structures, water storage reservoirs.

4. Concluding Remarks

The hosts of analysis and investigations presented across the different sections
of this note lead us to the conclusion that there are several legal lacunas clearly
visible in the regulation and working environment of construction insurance in
Ethiopia. Specific instances of the gap include: rigid standard of the insurance
policies; complex insurance policy language; failure to make insurance as a
criterion for license renewal mainly for contractor and consultant; very
expensive premium; and lack of coordination between parties of the insurance
policies.

Therefore, this writer holds, the relationship between clients and consultants;
clients and contractors; consultants and contractors; contractors and sub-
contractors should be clearly stipulated in the pertinent insurance laws. Also, the
insurance policy should be crafted in simple and plain language. Further,
insurance should be made a mandatory requirement for license renewal for those
get involved in risky construction projects. Finally, insurance premium and
compensation should be assessed by professional experts and the assessment
should take into consideration the relevant risk factors of the construction
projects. Particularly, as part of risk identification, insurance companies are
recommended to visit project sites at the early stage of the construction

76 FIDIC, supra notel8, Clause 22 & 23.
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processes and throughout the construction period rather than only when
problems arise.
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