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MESSAGE FROM THE EDITORIAL COMMITTEE

The Editorial Committee is delighted to bring VVolume 6, No. 2 of Bahir Dar
University Journal of Law. The Editorial Committee extends its gratitude to
those who keep on contributing and assisting us. We are again grateful to all the
reviewers, the language and layout editors who did the painstaking editorial
work of this issue.

On this occasion, again, the Editorial Committee would like to make it clear
that the Bahir Dar University Journal of Law is meant to serve as a forum for the
scholarly analysis of Ethiopian law and contemporary legal issues. It encourages
professionals to conduct research works in the various areas of law and practice.
Research works that focus on addressing existing problems, or those that
contribute to the development of the legal jurisprudence as well as those that
bring wider national, regional, supranational and global perspectives are
welcome.

The Editorial Committee appeals to all members of the legal profession, both
in academia and in the world of practice, to assist in establishing a scholarly
tradition in this well celebrated profession in our country. It is time to see more
and more scholarly publications by various legal professionals. It is time for us
to put our imprints on the legal and institutional reforms that are still underway
across the country. It is commendable to conduct a close scrutiny of the real
impacts of our age-old and new laws upon the social, political, economic and
cultural life of our society today. It is vitally important to study and identify
areas that really demand legal regulation and to advise law-making bodies to
issue appropriate legal instruments in time. Many aspects of the life of our
society seem to require that we in the legal profession do something today. The
Bahir Dar University Journal of Law is here to serve as a forum to make
meaningful contributions to our society and to the world at large.

The Editorial Committee is hopeful that the Bahir Dar University Journal of
Law will engender a culture of knowledge -creation, acquisition and
dissemination in the field of law and in the justice system of our country.

Disclaimer

The views expressed in this journal do not necessarily reflect the views of the
Editorial Committee or the position of the Law School.
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The Power to Administer Land in Ethiopia: Scrutinizing
Federal Legislative Interventions

Habtamu Sitotaw Semahagne®

Abstract

This article examines the legislative interventions of the Federal
Government against States’ power to administer land in Ethiopia. The
Ethiopian federal system prohibits interventions against the functions
assigned to one level of government. Nonetheless, when the Federal
Government enacted the Urban Lands Registration Proclamation No.
818/2014 and it took the power to allocate land parcels above 5000hrs to
investors from States by delegation, the process results for legislative
intervention as it is contrary to what the federal system requires. Being
qualitative methodologically, the article assessed the FDRE
Constitution and relevant federal and regional rural land laws;
reviewed related literature and conducted interviews. Following detailed
analysis on the issues, the article recommends that the transferred land
allocation power for investors shall be returned to States. Also, enacting
urban land registration law should have been left to States by virtue of
residual power under the Constitution.

Keywords:  Federalism, Federal Government, Intervention, Land
Administration, Regional Governments

1. Introduction

There is no universally agreed and single definition for the term federalism
despite a number of efforts to define it based on different perspectives.
Federalism is a form of government where the component units of a political
organization participate in sharing powers and functions in a cooperative
manner.' It demands cooperation between each level of government in order
to promote the welfare of the people through their combined powers and
involves, inter alia, the following elements: separateness and independence of

§ LLB (Wollo University, 2013), MSc in Land Administration and Management specialized in
Real Property Law (Bahir Dar University, 2016), Lecturer at BDU, ILA. | gratefully
acknowledge the anonymous editors who professionally examined the article. | thank Haile
Guesh, the Editor- in- Chief of BDU Journal of Law, for being patient with my delays on
several deadlines. Special thanks and appreciation goes to ‘Anteye’. Email:
habtamusit@gmail.com.

1 Oruwari N, Fiscal Federalism and Resource Control Agitations: Implications for Nigeria's

Socio-Economic Development Research on Humanities and Social Sciences ISSN (Paper) 2224-
5766 ISSN (Online) 2225-0484 (Online) Vol. 5, No. 18, 2015, p. 7.
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each government; mutual non-interference of inter-government immunities;
the question of equality between the state governments; the number of state
governments whom a federal government can meaningfully exist; techniques
for division of powers and a supreme constitution.? As well, it is a system
which holds that the ideal organization of human affairs is best reflected in
the celebration of diversity through unity.® It also refers to the doctrine which
advocates and promotes the form of organization of a State in which power is
dispersed or decentralized by contract as a means of safeguarding local
identities and individual liberties.*

Constitutional arrangements in federations help to enable the sub-national
entities to take part in the decisions of important matters that affect them at
the national level.® In federations, land shall be administered with legal and
policy frameworks and the policy shall usually be reflected and implemented
through legislations enacted by organs authorized to do so0.° As well,
administering land requires activities to be done by various stakeholders
including setting the legal framework that the administration process shall
operate; establishing institutions working on it among many other activities.

Ethiopia has adopted a federal system of government de facto since 1991 and
de jure dating 1995 with a view to decentralize power and resources from the
center and to accommodate the diverse ethno-linguistic groups that exist in
the country.” The federal constitution makes this quite explicit by establishing
a Federal and Democratic state structure with autonomous state members to
it.® Following this arrangement, powers and functions of the government are

2 Nwabueze, B., Constitutional History of Nigeria, the Journal of Modern African Studies, Vol. 23,
Issue 1, (March 1985) p. 172-174. & Lagos Longman in Joseph C. Ebegbulem, Federalism
and the Politics of Resource Control in Nigeria: A Critical Analysis of the Niger Delta Crisis,
International Journal of Humanities and Social Science, Vol. 1 No. 12; (2011), p. 224.

% Getachew Assefa, Ethiopian Constitutional Law with Comparative Notes and Materials: A Text
Book, 1% edition, School of law, Addis Ababa University, Addis Ababa, (2012), p. 372.

4 Babawale T, The impact of the Military on Nigerian Federalism in Ngozi N and Adewale K,
Fiscal Federalism and Resource Control in Nigeria, IOSR Journal of Economics and Finance
(IOSR-JEF) e-1SSN: 23215933, p-ISSN: 2321:5925. Vol. 6, No. 4, (2015), p. 22.

® Ostrom V, The meaning of American federalism: Constituting Self-governing Society, 1 edition, San
Francisco, California: A publication of the Center for Self-Governance, (1991), p. 7.

6 Samuel Gebreselassie, Land Policy and Smallholder Agriculture in Ethiopia: Options and
Scenarios, (2006) available at www.future-agricultures.org, last accessed on December 2015.

" Assefa Fiseha. ‘Constitutional Adjudication in Ethiopia: Exploring the Experience of the
House of Federation (HoF)’ Mizan Law Review, Vol. 1, No. 1, (2007), p. 1.

8 See Federal Democratic Republic of Ethiopia Constitution, Proclamation No0.1/1995, Fed.
Neg. Gaz. 1st year No. 1 (Hereinafter FDRE Constitution), According to Art, 1, Ethiopia is a
federal democratic and republic state. Also, pursuant to its Article 47, the federation
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devolved in between the Federal Government and the federating States.
While the Federal Government has the exclusive authority on those powers
and functions that are listed under Article 51 and some other provisions in
the constitution,® the States exercise residual powers, functions that are not
exclusively given to the Federal and State Governments or concurrently to
both.'® Specific to land related powers, Regional States have the power to
administer land in their territories while legislative powers concerning the
utilization and conservation of land belongs to the Federal Government.™

While a federal constitution serves as a base in setting a federal system
regulating the powers of the federating members, there is no room for a
certain Federal Government to alter the power of the units without amending
the constitution and the vice versa.” Similarly, in a federation, the self-
governing status of the component states is constitutionally entrenched and
may not be altered by a unilateral decision of the Central Government.*® In a
federal context, intervention of one level of government against the powers
and functions of the other is a serious violation of constitutional principles,
basically constitutional supremacy and non-interference in the powers and
functions assigned to one level of government. This fact, added to the nature
of the political system and the culture of democracy in Ethiopia, forces one to
doubt the implementation of constitutionally stipulated principles including
the power sharing scheme. The federal principle of constitutionally enshrined
and guaranteed division of power implies that federalism is rigid and needs
the participation of not only both levels of governments but also the citizens

constitutes the State of Tigray, the State of Afar, the State of Amhara, the State of Oromia,
the State of Somalia, the State of Benshangul Gumuz, the State of the Southern Nations,
Nationalities and Peoples, the State of the Gambela Peoples, the State of the Harari People
are member states of the federation; and the Addis Ababa City Administration and the Dire
Dawa City Administration which are accountable to the federal administration.

® Federal Government powers that are not mentioned under Article 51 but indicated elsewhere
include the power to enact a labour code, commercial code, penal code, approval of federal
appointments submitted by the executive, and the establishment of federal institutions (see
FDRE constitution, supra notes 8, Arts 55(3), 55(4), 55(5), and 55(13)).

19 |hid, Art, 52 (1).
1 Ibid, Arts 52(2, e) and 51(5).

12 Abate Nikodimos, ‘Ethnic Federalism in Ethiopia: Challenges and Opportunities’ (Master
thesis, University of Lund, 2004).

13 Bin H, Distribution of Powers between Central Governments and Sub-National Governments,
Conference paper presented to Committee of Experts on Public Administration Eleventh
session New York, 16-20 April 2011, p. 1 (hereinafter, Bin H, Distribution of Powers between
Central Governments and Sub-National Governments).
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to amend it.** Legally speaking, in Ethiopia, it is a must to first amend the
constitution before taking the power/s that is/are expressly or impliedly
assigned to one level of government.™

However, there are incidents where the Federal Government has intervened
against Regional States’ power to administer land over the past few years
without formally amending the constitution. When the Federal Government
enacted the Federal Urban Lands Registration Proclamation No. 818/2014,
in effect, this level of government is involving itself in administering land
which is constitutionally assigned to the States.'” Similarly, the Federal
Government took the power to allocate rural land parcels above 5000hrs to
investors from States and assigned the Federal Ministry of Agriculture and
Rural Development to lead the allocation of the land to investors.”® The
federal government defended the transfer due to upward delegation® though
this delegation is not addressed in the constitution and the constitutional
minute has clearly prohibited the delegation of State functions to the Federal
Government.

The main thesis in this article is to examine the legislative interventions of the
Federal Government against States’ power to administer land in Ethiopia.
Also, the constitutionality of the interventions in light with the nature of the
federal approach in the country is explored. The types of data used in this
piece are both primary and secondary where extensive library and web search
along with interviews with individuals who are informed to the issues is made.
With the motive to systematically scrutinize the legislative interventions of the
Federal Government against States’ power to administer land with a test

14 Assefa Fiseha, Ethiopia's Experiment in Accommodating Diversity: 20 Years' Balance Sheet
(2012) available at http://dx.doi.org/10.1080/13597566.2012.709502 last accessed 25
January 2016, p. 446 (hereinafter, Assefa Fiseha, ‘Ethiopia's Experiment in Accommodating
Diversity: 20 Years’ Balance Sheet’).

15 One exception, however, is the issue of delegation; by which transfer of power from one level
of government to the other is possible without a need to go through constitutional
amendments so long as this possibility is provided by the constitution in advance.

6 Proclamation No. 818/2014, a Proclamation to Provide for Registration of Urban
Landholding, Federal Negarit Gazette No 25, 21st February 2014 (hereinafter FDRE Urban
Land Registration Proc No 818/2014).

71t was presented to the House of Federation (HOF) contesting the constitutionality of the
proclamation during its draft stage. [See
http://www.ethiopianreporter.com/index.php/news/item/4660].

18 Sefanit Mekonnen, Rights of Citizens and Foreign Investors to Agricultural Land under the
Land Policy and Laws of Ethiopia, Haramaya Law Review, Vol.1, No.1, (2012), p. 34.

19 In this context, by upward delegation, | am referring to the delegation of power from regional
states to the federal government.
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against the Ethiopian federal system and the federal Constitution, the author
assessed the FDRE Constitution and its minutes and other relevant laws;
extensively reviewed literatures and conducted interviews.

The article is organized into five sections. The first section introduces the
whole essence of the article in brief. Section two conceptualizes land
administration while section three briefly examines power sharing on land
matters in some federal states having some affiliations with the Ethiopian
system. In this section, the power sharing scheme on land matters in Nigeria,
India, United States of America (USA) and Russian federations is briefly
reviewed. Section four examines federal interventions against States’ land
administration power in Ethiopia with a test for their constitutionality. This
section identifies two legislative interventions and extensively examined their
constitutionality in connection to the Ethiopian federal system. The last
section concludes the main themes in the article with possible
recommendations.

2. Conceptualizing Land Administration

Land administration has no commonly accepted and single definition. Since
the term reflects the socio-cultural contexts in which it is being operated, its
contents may vary from country to country and even within a country from
time to time based on the changes in government land policy.”® Despite this,
there are attempts to define the term. For instance, the Food and Agricultural
Organization (FAO) dealt on the basic components of land administration
while defining the term as “the way in which the rules of land tenure are applied
and made operational; and it includes an element of enforcement to ensure that people
comply with the rules of land tenure.”* Also, the term is defined as:

2 Abebe Mulatu, 2009, Compatibility between Rural Land Tenure and Administration Policies and
Implementing Laws in Ethiopia, in Muradu Abdo (ed), Land Law and Policy in Ethiopia since
1991: Continuities and Changes, Ethiopian Business Law Series Vol. 1ll, Addis Ababa
University, Faculty of Law, p. 5.

2L FAO, Access to Rural Land and Land Administration after Violent Conflicts, Land Tenure Studies
8, Rome, (2005), p. 23. The elements and activities in land administration under this
definition include: Land rights (including activities like the allocation of rights in land; the
delimitation of boundaries of parcels for which the rights are allocated; the transfer from one
party to another through sale, lease, loan, gift or inheritance; and the adjudication of doubts
and disputes regarding rights and parcel boundaries); Land use regulations (including land
use planning and enforcement, and the adjudication of land use conflicts); Land valuation
and taxation, (the determination of values of land and buildings; the gathering of tax
revenues on land and buildings, and the adjudication of disputes over land valuation and
taxation).
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“The processes of recording and disseminating information about the
ownership, value and use of land and its associated resources...the
processes include the determination or adjudication of rights and other
attributes of the land, the survey and description of these, their detailed
documentation and the provision of relevant information in support of
land markets.”*

In the above quoted definition, within the overall context of land resource
management, land administration is concerned with three commodities; i.e.
the ownership, value and use of land.? Also, the term encompasses, inter alia,
institutional arrangements where land allocation and determination will be
controlled and managed. Furthermore, it includes determination, allocation,
administration as well as keeping information related to land, not diminishing
the role of regulatory frameworks that will give effect for any of the above
activities.*Moreover, for Nichols and McLaughlin, land administration is the
operational component and part of land management that is concerned with
the management and control of the tenure system. In distinguishing land
administration from land management, they defined the latter as:

“The formulation of land policy, the preparation of land development and
land use plans, and the administration of a variety of land related
programmes. Land administration according to this definition includes the
functions involved in regulating the development and use of land,
gathering revenue from the land and resolving conflicts concerning
ownership and use of the land.”?#

For whatever level of government and organ land administration power is
conferred in a country, land administration usually involves providing legal
frameworks by entrusted organs in a constitution. The overall process in land
administration must operate within a legislative framework that shall normally
cover, inter alia, the following basic elements: basic land laws defining what
rights and tenures exist including easements and overriding interests, and how
these rights are transferred through sale, gift, inheritance or any other

2 Economic Commission for Europe (ECE), Land Administration guidelines, With Special
Reference to Countries in Transition, UNITED NATIONS, New York and Geneva, (1996),
(hereinafter, ECE land administration guidelines).

2d.

24 Samira Lindner et al, ‘Ethiopia: Overview of corruption in land administration’, (2014),
available at,
http://www.transparency.org/whatwedo/answer/ethiopia_overview_of corruption_in_land
administration last accessed December 2015.

% Dale, F. and Mclaughlin, D. Land Administration, Spatial Information Systems and Geostatics
Series: Oxford University Press, (1999).
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manner; land registration; procedures for the initial creation and
determination of rights in land; the use of land including controls stemming
from physical planning; the status of evidence produced by electronic media
and data protection.?

Taking the above lists that a legislative framework in land administration has
to include, the laws would encompass various issues from establishing the very
rights and duties of landholders to data protection and evidencing same
through the electronic media. Hence, land administration issues, in addition
to the different procedural aspects they need to establish, should be supported
by proper legislative framework that shall incorporate the above elements.

In Ethiopian context, land administration [in the perspective of rural land] is
defined under the FDRE Rural Land Proclamation No. 456/2005. The
definition is made by the Federal Government and it shall be questioned
whether this level of government can define land administration issues in a
federal country where power is constitutionally shared. The issue here is not
whether the Federal Government cannot enact rural land legislations at all as
the constitution clearly vested this power to the Federal Government under
Article 51. However, nowhere in the constitution the Central Government is
entrusted to define the contents of land administration. While the
constitution itself has to determine what shall land administration refers and
what it has to constitute, it remained silent than simply granting this right to
the States. Since apportioning powers and functions of both governments
shall be the task of federal constitutions and the FDRE Constitution already
made power assignments, one level of government shall not have any legal or
practical justification to define the powers and functions of the other level of
government. While the constitution gives the power to administer land to
States, it failed to determine the elements that shall constitute land
administration.

Looking over the provisions in the constitution, what constitutes the matter of
land administration is not well addressed. The constitution is not as to what
activities States need to undertake while they are administering land. Since the
constitution does not specifically empower the Federal Government to enact
laws that deal on land administration, this power shall fall in the residual
power that is already left to the States. And this author wants to argue from
the very beginning that enacting laws relating to land administration shall
belong to States by virtue of residual power under the constitution.

% ECE Land Administration Guidelines, supra notes, 22.
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The Federal Government breaks the silence in the constitution and
determined the components of land administration in Ethiopian perspective.
However, allowing this level of government to determine the issue through a
proclamation might result the diminishing of this power to the extent this
level of government requires. In any case, the definition given to land
administration is reproduced below since we are now using the definition in
understanding the essence of land administration. One shall note that the
federal government has restricted the scope that States shall have in relation
to the power to administer land. The definition reads that:

“land administration is a process whereby rural land holding security is
provided, land use planning is implemented, disputes between rural land
holders are resolved and the rights and obligations of any rural landholder
are enforced, and information on farm plots and grazing landholders are
gathered, analyzed and supplied to users.”?’

Based on this definition, States shall determine on landholding security,
implementing land use planning, resolving disputes between rural landholders
on the use of land, enforcing the rights and obligations of any rural
landholder and gathering, analyzing and supplying information on farm plots
in the context of rural land. The lists in the definition are exhaustive and no
reason to add other elements. In fact, in the reading of the above provision, it
is not clear as to what types of information on plots and farm lands have to be
gathered, analyzed and distributed to users.

Similarly, the Benshangul Gumuz Rural Land Proclamation defined rural
land administration as: “rules and procedures on rural land and this proclamation by
which agreements between land users and any rights and duties of them, system of land
distribution by the proper procedure, protection of land, giving guarantee on possession
of land, land use plan implementation and conflict resolution among users is
executed”.”® More or less a similar meaning is given in this particular State to
that of the definition held under the federal proclamation to land
administration.

2 FDRE Rural Land Administration and Land Use Proclamation No. 456/2005, Fed. Neg.
Gaz. Year 11, No. 44 (hereinafter FDRE Rural Land Proc No 456/2005), Article 2(2), and a
similar definition for rural land administration is adopted by the Amhara National Regional
State [See ANRS, The Revised Amhara National Regional State Rural Land Administration
and Use Proclamation, Proclamation No. 133/2006, Zikre Hig, 11th Year No. 18, Article
2(23)].

% The Benishangul Gummuz National Regional State Rural Land Administration and Use
Proclamation, 2010, Proclamation No. 85 /2010, Article 2(2).
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According to the definition given by the FAO (which, in this author’s
opinion, is relatively comprehensive compared with the other definitions
above), land administration in a broad manner constitutes land rights, land
use regulations and land valuation and taxation and each element has specific
and detailed activities on it. More or less, the above definitions in Ethiopia
incorporate the elements and attributes of land administration as defined by
the FAO less they do not clearly address each element in specific and detailed
manner compared to what the latter did. However, the above proclamations
in Ethiopia do not tell us whether States are entitled to enact land
administration laws.

There is also another definition given by the Federal Government for land
administration in the context of ‘agricultural investment’ to mean “an act of
identification of agricultural investment lands on the basis of study and demarcating,
entrusting, transferring, supervising and controlling same”.? While this definition
simply provides identifying agricultural lands in respect of investment purpose
and demarcate, entrust, transfer, supervise and control on the land as aspects
of land administration, it failed to incorporate the other major elements in
land administration like planning, land valuation as well as taxation issues.

In conclusion, the power to define land administration and the possible
elements that should be included in it shall not be left to the Federal
Government (this shall be the task of federal constitution). And the later
definition for land administration in Ethiopian case highly narrowed the
elements that should have been included in land administration. Of course,
taking the purpose of the document (it is there to implement the transferred
power to allocate land parcels above 5000hrs to the Federal Government from
the States), one may not rely on this definition to grasp the elements/essence
of land administration in Ethiopia.

3. Assignment of Power on Land Matters in Federal States
3.1. Experiences from Other Federal States

Unlike unitary form of government, in federations, power is shared between
the central and constitutional state members. In this part, the article deals on
how power, specific to land matters, is shared in some federal countries. Even
if the intention here is not to compare the different federal systems to the
Ethiopian one on assignment of power land matters, the author believes that

2 Ethiopian Agriculture Investment Land Administration Agency Establishment Council of
Ministers Regulation, Reg. No. 283/2013, 19™ year No. 32 Addis Ababa 4" March 2013
(hereinafter, Reg. No. 283/2013).
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the experiences in these countries will help to clarify the trend of power
sharing in Ethiopia concerning land. The Nigerian, Indian, USA and Russian
federations will be considered in the following paragraphs.

The Nigerian federal system, known for its effective governance, depends on
an appropriate division of responsibilities and resources between the different
level of authorities (federal, regional and local).*® As a result of major reform
of the land regime in the 1970s which sought to consolidate and simplify the
previous mixture of customary and statute law, nearly all land is vested in the
Governor of each state to be held on trust for the citizens of Nigeria. The
State Governors have power to grant rights of occupancy over the land, to
consent the alienation of such rights and to override them in the public
interest.*

In the federation, any alienation or transfer of a statutory right of occupancy
requires the consent of the State Governor. Although both alienation and
transfer of a customary right of occupancy only requires the consent of the
local government, if the transaction is a sale or the property is subject to the
order of a court, the state governor’s consent must be obtained. Also, the
designation of the urban and non-urban areas of a state is the exclusive
prerogative of the States.** This arrangement shows how much states are
authorized to rule on important decisions concerning land in the federation.
The Federal Government has authority to exercise exclusive powers, while
both the Federal and State Governments are authorized to exercise concurrent
powers to the extent prescribed in the constitution. However, States have
exclusive legislative authority in residual matters.** Among the many powers
(both exclusive to the Center and concurrent to both), the powers relating to
land have not been mentioned in the constitution. Thus, as residual powers
shall belong to Regional States, matters on land shall be the residual power of
Regional States.

% Joel D, State and Local Governance in Nigeria, Public Sector and Capacity Building Program in
Africa Region, the World Bank August 2, 2001.

3 Land Use Act 1978. See Nwabuzor E, Real Property Security Interests in Nigeria: Constraints
of the Land Use Act, Journal of African Law Vol. 38, No.1, (1994).

%2 Fajemirokun B., land and resource rights: issues of public participation and access to land in
Nigeria, paper presented at the First Workshop of the Pan-African Programme on Land and
Resource Rights (PAPLRR) held at Cairo, Egypt, March 25-26, (2002), p.3 (hereinafter,
Fajemirokun B., Land and Resource Rights: Issues of Public Participation and Access to Land
in Nigeria).

% |gnatius A. and Dakas J, Federal Republic of Nigeria, International Associations of Centers for
Federal Studies available at
http://www.thomasfleiner.ch/files/categories/Intensivkursl/nigeriagl.pdf last accessed on
25 January 2017.
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The 1978 Nigerian Land Use Act places all lands in the territory of each state
under the exclusive authority of the state governor.® The Federal
Government do not involve itself in administering state lands since this power
is already assigned to Regional Governments.* However, in relation to federal
lands, which are under the ownership of the Federal Government, regional
governments can exercise administration power. Federal land comprises
landholdings vested to the Central Government prior to the commencement
of the land use act and which it retains free of the requirements of the land
use act.* Here also a duality of land tenure practice exists, since customary
authorities also set standards, even if it is true that they intervene more in
land management.*

In India, power is shared as Union, State and Concurrent where the Central
Government shall have a superseding authority in matters of items contained
in concurrent lists. The residual powers are given to the Center.* States have
powers relating to maintaining law and order, police forces, healthcare,
transport, /and policies and others. The State legislature has exclusive power
to make laws on these subjects. Consequently, enacting laws relating to land
policies shall be the prerogative of constituting state members.* But in certain
circumstances, the parliament can also make laws on subjects mentioned in
the State list. The parliament has to pass a resolution with two-third majority
that it is expedient to legislate on State powers in the national interest.*

The USA Constitution makes provisions that the Federal Government has
certain enumerated powers, which are spelled out in the constitution,
including the right to levy taxes, declare war, and regulate interstate and
foreign commerce. In addition, the constitution gives the Federal

% This arrangement, however, does not include those lands allocated to the federal government
or its agencies as these lands are out of the jurisdiction of regional states.

% Africa Union, African Development Bank and Economic Commission for Africa, Land
Policy in Africa: West Africa Regional Assessment, 2011, p.51 (hereinafter, AU, ADP and
ECA, 2011).

% Fajemirokun B, land and resource rights: issues of public participation and access to land in
Nigeria, First Workshop of the Pan-African Programme, Cairo, Egypt, (2002), p. 3.

3 AU, ADP and ECA, 2011, supra notes 35, p.51.

% Kumar C, Federalism in India: A Critical Appraisal, Journal of Business Management & Social
Sciences Research (JBM&SSR) ISSN No: 23195614 Vol. 3, No.9, (2014), p. 32.

% 1hid.
40 State politics in India, 1% edition, Radiant publishers, New Delhi, pp. 92-122,

https://en.wikipedia.org/wiki/Federalism_in_India, Wikipedia, the free encyclopedia, last
accessed on December 2015.
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Government the implied power to pass any law "necessary and proper” for the
execution of its express powers.* State Governments are responsible, inter
alia, for property law, /and use laws, water and mineral resource laws and
others.”” Hence, save for "necessary and proper" clauses in the constitution,
States have primary legislative power on land use laws. Also in the
constitution, exclusive powers are expressed for the Federal Government and
the residual powers are reserved to the States. On this basis, since the power
to administer land is not an exclusive power left to the Federal Government,
States will exercise this power in their residual powers.

The Russian constitution rules that the Federal Government has exclusive
jurisdiction over those powers specified in the constitution. The federal and
local governments share jurisdiction over a number of items one of which is
use and disposal of land, subsoil, water and other natural resources.”® Thus,
unlike the other federal states above, the Russian federation makes use and
disposal of land as a power that shall be exercised by the two levels of
government jointly.

3.2. Power Sharing on Land Matters in Ethiopia

In Ethiopia, the FDRE constitution rules that “all powers not given expressly to
the Federal Government alone or concurrently to the Federal Government and the
States are reserved to the States.”**This provision reserves a number of powers,
not specifically expressed in the constitution either to the Federal
Government or the two levels of government in concurrent, to States. Article
51listed out federal functions though it does not incorporate all of the
comprehensively. In effect, what is not listed under Article 51 is not
automatically a residual power that falls under the exclusive competences of
the States. One has to first deduct all of the functional competences of the
Federal Government scattered throughout the other provisions in order to
determine the residual powers of the States.

Specific to power sharing concerning land related matters, the constitution
empowered the Center with primary legislative power on the utilization and
conservation of land and other natural resources.” As the phrases “land
utilization” and “land conservation” are not defined in the constitution, the

4L Bin H, Distribution of Powers between Central Governments and Sub-National Governments, supra
notes, 12, p.2.

“2 |bid, p.3.

B d.

4 FDRE Constitution, supra notes 8, Art, 52(1).
“ bid, Arts. 51(5) and 55(2-a).
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extent to which the Federal Government shall have legislative power in this
regard is not clear.”® It is even unclear where the legislative power of the
Federal Government ends and the administrative power of the States begin
with respect to land and other natural resources. The issue is whether the
power of the States to administer federal laws relating to the use of land
involves law making power including the issuance of secondary legislative
power and, to that effect, whether the federal law should be limited to
providing a general framework.*’

As Brightman argued, the Central Government is constitutionally empowered
to define the possible land rights of landholders, how such rights are acquired,
what they consist of, how they operate in the holding, transfer and inheritance
of land; and how land rights may be extinguished in accordance with the
general guidance provided in the Constitution.”® With the general guidance
that is provided under the constitution, the Federal Government is
responsible to determine issues on land tenure of landholders across the
country. This is in line with the overall economic ambition of the country i.e.
establishing a common economic community throughout the country as
provided in the preamble of the constitution.*® Using this power, the Central
Government enacted various rural and urban land laws and determined the
rights, responsibilities and obligations of landholders.

However, beyond determination of land tenure issues in the country, other
land related issues are regional powers since all functions not given expressly
to the Federal Government alone or concurrently to both are reserved for the

46 But, one may look on the provisions of Article 40 of the constitution that define the land
rights of landholders to which the federal government, in its legislative power regarding land
utilization and conservation, shall respect at all. Hence, in any case, the content of the federal
legislations shall not be in contrary to the land policy statements under the constitution
though the concern in this piece is the extent to which the federal laws shall go in detail to
govern the land rights of the people is not made clear.

47 Assefa F. and Zemelak A. ‘Concurrent Powers in the Ethiopian Federal System’ in: Concurrent
powers in federal systems meaning, making, and managing, eds. Palermo, F. and Marko, J, (2017)
Koninklijke Brill Nv, Leiden, The Netherlands, pp. 241-260.

8 Brightman G/Michael, ‘The Role of Ethiopian Rural Land policy and Laws in Promoting the
Land Tenure Security of Peasants: A Holistic Comparative Legal Analysis’ LLM thesis, Bahir
Dar University, School of Law, (2013) (hereinafter, Brightman G/Michael, ‘The Role of
Ethiopian Rural Land policy and Laws in Promoting the Land Tenure Security of Peasants: A
Holistic Comparative Legal Analysis’).

4 See FDRE Constitution, supra notes, 8, paragraph six of the preamble which states that the
NNP are Convinced to live as one economic community is necessary in order to create
sustainable and mutually supportive conditions for ensuring respect for our rights and
freedoms and for the collective promotion of our interests.
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States.*® On this basis, any land related power that is not expressly given to the
Federal Government exclusively or concurrently to both is the issue of
enacting land administration laws. Thus, enacting legislations related to land
administration (that is not clearly given to the Central Government in the
constitution); to administer land in their territory will be the task of States.
The argument is, after enacting framework laws concerning the utilization and
conservation of land, other legislations that are relevant to administer land
shall be left to the States in their constitutionally reserved residual powers.

4. Legislative Interventions of the Federal Government Against Regional
States’ Power to Administer Land in Ethiopia

Federalism allows the various government levels work on their own spheres.
Though the constituting member states are not totally disintegrated in their
relations with the Central Government, interventions against the powers and
functions of either level of governments is not allowed. Since the powers and
functions of both governments are shared by a constitution, any violation of it
will amount to a trespass to the constitution and the adhered federal system.*

Under the FDRE Constitution, in principle, States are left autonomous in
their own spheres and the Federal Government will not intervene on their
powers and functions. However, there are legally stipulated possibilities where
the Federal Government may intervene on States’ internal affairs. One
instance is when there is a state of emergency that cannot be controlled by the
regular law enforcement agencies and personnel and the emergency is a kind
that will endanger the constitutional order.”> In here, wherever region a
situation called a state of emergency occurred; the Federal Government shall
intervene to avert the situation before the disorder is get out of control and it
results serious damages to human life and property. This intervention cannot
be claimed as unjustified so long as the elements under Article 93, which
justify the declaration of state of emergency by the Federal Government, are
complied with. Interventions of any kind, less declaration of state of
emergency and any kind of cooperation (technical as well as financial
assistance) means a violation to the constitution and the federal system in
general.

Since power has been divided between the State and the Federal governments,
interference on one’s powers and functions is not possible according to the

%0 |bid, Art. 52(1).

*1 Joseph, Federalism and the Politics of Resource Control in Nigeria: a critical analysis of the
Niger Delta crisis

52 EDRE Constitution, supra notes, 8, Art. 93(1, a).
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words and spirits of the constitution since interventions (when not founded
constitutionally) might erode the federal setup. In this section, the intention is
to explore the legislative interventions that the Federal Government has made
in relation to Regional States’ power to administer land mainly on two basic
areas. Hence, the constitutionality of the transferred power to allocate land
parcels above 5000hrs to investors for the Federal Government from States by
delegation and the Urban Lands Registration Proclamation No. 818/2014
will be tested in the coming sections.

4.1. The Power to Allocate Rural Lands above 5000 hrs to Investors

Constitutions determine which power belongs to which level of government.
As well, recent developments indicate that delegation is also employed when
one level of government ‘wishes’ to transfer its power, albeit temporarily, to
the other level of government.® Using this arrangement, therefore, one level
of government may transfer some of its powers to the other level of
government. In Ethiopian case, federal powers can be delegated to States.>
However, delegating state powers to the federal government is not allowed.
The constitution does not clearly provide for the possibility of delegating
regional functions to the Center and the drafting material of the constitution
explicitly prohibited delegation of regional powers to the Federal
Government.

Even if the Federal Government has the right to expropriate land for public
purposes,* including allocating land to those who may be able to use land
more productively such as investors, cooperatives and other entities, it also has
effectively centralized the management of large-scale land investments for
blocks of land over 5000hrs and appointed the Federal Ministry of
Agriculture as lead agency.*® States’ power to administer land, one expression
of their economic self-determination, particularly control and regulatory
authority over land and other natural resources, is being eroded following this
transfer particularly to the Agricultural Investment Support Directorate in the

53 Assefa Fiseha, Ethiopia's Experiment in Accommodating Diversity: 20 Years’ Balance Sheet,
supra notes 14, p. 446

* FDRE Constitution, supra notes, 8, Art. 50(9).

% bid, Art. 40(8). According to this provision, “Without prejudice to the right to private property, the
government may expropriate private property for public purposes subject to payment in advance of
compensation commensurate to the value of the property”.

% |S academy, Ethiopia: food security and land governance fact sheets.
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Ministry of Agricultural and Rural Development (now changed to Ministry of
Agriculture and Natural Resources).>’

To properly run this business, “land bank” is set up at the federal level which
can be accessed by investors through the Ministry of Agriculture. Using this
arrangement, by the year 2010, about 3.5 million ha of land was transferred
by the States to the federal land bank.*® Furthermore, the data few years back
signify that Regional States save Somalia and Tigray were required and made
to transfer a total of around 6 million ha of land to the Federal Land Bank to
be administered and transferred to large scale agricultural investors under the
authority of the Federal Government.> Also the government, by virtue of the
First Growth and Transformation Plan (GTPI), 2011-2015, planned to
transfer around 7 million ha of land to investors.® It was argued that
providing investment land to investors will help the country and its people
through, inter alia, technology transfer, ensuring food security, infrastructural
delivery, creating employment opportunities, the inflow of foreign income,
technical expertise, capital and many others.®

In the year 2010, the Federal Government enacted a directive® aimed to
administer lands that this level of government took from States through
delegation. As can be seen in the preamble of the directive, its overall
objective is to provide adjacent and vast lands for agricultural investment and
to administer thereof. In here, States are authorized to directly collect the
lease price that the land is leased for investors.®® In all above cases, it is evident
that the Federal Government is now administering lands above 5000hrs by
taking it from the States. Those lands that exceed 5000hrsand lie
concentrated in one area (i.e. one next to the other) will be administered

°" Dessalegn Rahmato, ‘Land to investors: Large-Scale Land Transfers in Ethiopia’ Forum of
Social Studies, (2011), p. 10 (hereinafter Dessalegn Rahmato, Land to investors: Large-Scale
Land Transfers in Ethiopia’).

%8 1S academy, Ethiopia: food security and land governance fact sheets available at,
https://www.humanitarianlibrary.org/sites/default/files/2013/07/Ethiopia%20Factsheet%2
0-%202012.pdf last accessed on 7 March 2016.

% Dessalegn Rahmato, Land to investors: Large-Scale Land Transfers in Ethiopia’, supra notes,
57, p. 11.

% |bid, p.12.

6 Elias Nur, Between ‘Land Grabs’ and Agricultural Investment: Land Rent Contracts with
Foreign Investors and Ethiopia’s Normative Setting in Focus, Mizan Law Review Vol. 5, NO.2,
(2011), p. 181.

62 Council of Minster Directive to Administer Agricultural Investment Land, March 2010.
8 Ibid, Art. 6(3).
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through the Ministry of Agriculture and Rural Development;** whereas
pockets of lands that are less than 5000hrsand lie dispersed will be
administered by relevant regional offices.®

Pursuant to the power to administer land, States have been providing land
through lease to investors in their legally defined jurisdictions. Despite this
fact, however, as some argue, the Federal Government claimed States have not
been efficient in providing land to investors and complained about
widespread corrupt practices across States and, therefore, the need for upward
delegation.® In consequence, inefficiency and corrupt practices of States were
taken as prime reasons for the delegation.®” Interestingly, such widespread
corrupt practice is also common at the federal level, as openly presented to the
public through government-owned Ethiopian television and other Mediason
various occasions.® Thus, some doubt the credibility of the federal
government’s argument in justifying the transfer since this level of
government has been accused of corrupt practices in relation to allocating
land parcels to investors.®

The Federal Government did not take empirical evidences that prove the
inefficiency of the Sates as some regions have proved their potential and
commitment to administer land in their territory including allocating land
parcels to investors.” For instance, States including Amhara, Oromia, SNNP
and Tigray proved they can administer lands by registering and providing
certificates to the landholders in their respective regions and providing lands
for investors and controlling the overall procedures thereof. These are among

6 Federal Democratic Republic of Ethiopia, 2010. Federal Ministry of Agriculture and Rural
Development Agricultural Investment and Land Lease Implementation Directive, Art. 4(1)
(hereinafter, FDRE MOARD Directive)

5 Ibid, Art. 4(2).

8 Assefa Fiseha, ‘Ethiopia's Experiment in Accommodating Diversity: 20 Years’ Balance Sheet
supra notes 14, p. 446.

67 Fasil Zewdie, ‘Right to Self-determination and land right in Ethiopia: Analysis of the
Adequacy of the legal Framework to address Dispossession’, (2013), (LGD) available at
http://www.go.warwick.ac.uk/elj/lgd/2013/zewdie last accessed on 7 March 2016
(hereinafter Fasil Zewde, Right to Self-determination and land right in Ethiopia: Analysis of
the Adequacy of the legal Framework to address Dispossession).

8 https://www.ethiopianreporter.com/content/¢,29°n.A-¢ACH-h. Hitkao 3P 1nav-F-4.o+6 P T-93-
eot9essa last accessed on 1% January, 2017.

6 Assefa Fiseha, ‘Ethiopia's Experiment in Accommodating Diversity: 20 Years’ Balance Sheet
supra notes 14, p. 446

" Fasil Zewde, Right to Self-determination and land right in Ethiopia: Analysis of the Adequacy
of the legal Framework to address Dispossession, supra note 67.
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the evidences by which one can judge the competency of the States that they
can properly handle land administration in their territories. While the real
potentials of States in allocating land to investors have to be considered, in
reality, the justification seems unfounded empirically. Despite the federal
Government took the power to deliver land parcels above 5000ha to investors,
it is criticized that this level of government has not been effective and the
desired results in agricultural land investment are not achieved. In this regard,
in recent study conducted particularly in Gambella National Regional State by
the support of the ruling government concerning the status of large scale
agricultural investment, it was concluded that the area has been tempted by
rent-seeking behaviors and failed to achieve the desired results.”

An important point worth consideration at this juncture is on whose
initiation shall the delegation be made? Shall it be when States take the
initiation by themselves or when the Federal Government takes the chance to
initiate the delegation? Here, even if this author will argue in the coming
sections that delegating state functions to the federal government, even at
their wish, is not possible in the constitution, from the very beginning, the
transfer process shall be a point of discussion. Legally speaking, delegation
shall be upon the wish of the delegator and what the delegate can do is
performing the acts covered in the delegation based on the instruments of
delegation. The delegation to transfer lands above 5000hrsto investors is not
one initiated by the States; it is the Federal Government who took the
initiative to make the delegation effective. And this author holds that the
delegation is not in line with the rule of delegation where it is the delegator

™ As the Reporter Magazine (the Amharic version) reported, the study was conducted under the
order of Prime Minister Hailemariam Dessalegn where 14 professionals from the office of the
Prime Minister, the office Agricultural and Natural Resource and from the Development and
Commercial Banks of Ethiopia were participated. The study reflected that, from the year
2001 E.C onwards, 630,518 hectares of land was transferred to around 623 local and foreign
investors. From this figure, 409,706 hectares is transferred from the Gambella region while
the remaining 220,812 hectares was transferred by the Federal Agricultural, Investment and
Land Administration Agency from the land the federal government took from regional states
through delegation. The study further showed that the Developmental Bank of Ethiopia has
been providing loan to the investors for different purposes though the bank is not able either
to follow up whether the loan is utilized for the purpose intended or the loan is returned on
time. Since the overall process in the transfer of land to the investors and the loan provided
by the development bank were not effective in the years passed, the study recommended that
strict supervision need to be made on the banks and other financial institutions during
delivery of loan for the investors and the lands taken by the federal government from regional
states through delegation should be returned to the latter as the role of the federal
government shall be supporting regional states to capacitate themselves in this regard [for

more detail, See https.//www.ethiopianreporter.com/content/¢.99°0A-PACH-n. Hintao -
PIMTD- - 4G P9 3- LTI 4G A
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that shall in any case initiate the question for delegation. Thus, even the
manner of delegation of regional powers to administer land has to be
questioned as it is contrary to the rules to delegate once powers and functions.

4.1.1. Arguments For and Against the Delegation

The central issue in this sub-section is as to whether the delegation is really
constitutional taking what is provided in the FDRE constitution and the
nature of the federal system adopted in the country. In this regard, two
extreme arguments, for and against this delegation, are considered.

4.1.1.1. Arguments Favoring the Delegation

One line of argument may be that the transfer does not contradict the FDRE
Constitution and the Ethiopian federal system. The following scenarios will
help to brace the existing transferred power to allocate land parcels above
5000hrs to investors in favour of the federal government: On one hand,
despite there are no clear indications on the possibility of delegating States’
powers to the Central Government, the constitution does not prohibit the
delegation explicitly. In particular to land administration, nothing is expressed
in the constitution whether delegating this power to the Federal Government
is possible or not. Had the prohibition been inferred from an express
stipulation under the constitution, it would have been unconstitutional for
States to delegate their land allocation power to the federal government. In
the absence of clear provision in the constitution that prohibits States to
delegate this power, possible arguments considering the transfer in this respect
as unconstitutional will not hold water.

On the other hand, though States already transferred their land allocation
power to the Federal Government, this does not mean they have totally lost
their power to administer the lands so delegated forever. On this basis:

» Administering land may not only mean the organ that is entrusted to
administer it shall do the administration lonely. States can exercise
their land allocation power indirectly through the federal Government
being the delegatee to exercise the land allocation on their behalf.”

» Delegation is not a permanent deal; it is rather revocable.” The
delegator can take the delegation back when it needs the power again or

"2 Interview with Muradu Abdo (PhD).

8 For instance, in business transactions that involve the relationships of agent and principal,
the agency given to the agent can be revoked on certain incidents authorized by the law.
According to article 2226 of the 1960 Ethiopian civil code, the principal may revoke the
agency at his discretion and, where appropriate, compel the agent to restore to him the
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the time specified in the delegation instrument is over or the delegation
is not respected as per its instrument. The effect is States can revoke the
delegation when the time for it expires or when the delegatee does not
comply with the obligations attached with the transferred power.

» States can precisely determine the amount of land subjected for
delegation and will take the benefits derived from the land. Under the
Council of Ministers Directive to Administer Agricultural Investment
Land, it is provided that States can directly collect the lease price that is
allocated for the land while it is transferred to investors™ even if the
contract will directly be concluded by the Federal Government,
representing the States and investors.

» The delegation does not totally take away States’ power to allocate land
in their territory to investors. In other words, they do not totally lose
their land allocation power; rather to the extent openly delegated to the
Federal Government. As said, the delegation is for lands above
5000hrsfound stretched. But, below this hectare of land, regional sates
are still allocating it to investors. That is why the above directive states
thatpockets of lands that are less than 5000hrsand lie dispersed will be
administered by relevant regional offices.”

» During delegation, it is usually the delegator that shall determine the
range of rights to be delegated and the manner of exercising the rights
thereof. In this regard, it is regional sates that will determine and
instruct on how the federal government has to allocate the lands given
in delegation. If this is the case, even if States have delegated their land
administration powers to the Federal Government, this does not mean
they have totally lost their rights over the lands so delegated.

Generally, the arguments in this regard shall be considered in line with a
client and principal relationship™ where all acts done by the client (delegatee)
are considered performed by the principal (delegator). Supporting the above
arguments, however, need to be evidenced by empirical data on whether the

written instrument evidencing his authority. By this nature of agent-principal relationship,
the land administration power that has been transferred to the federal government can be
revoked by the regional states following the procedures in revoking agency delegation.

" FDRE MOARD Directive, supra notes 64, Art. 6(3).

™ 1bid, Art. 4(2).

® As it has been dealt in the 1960 Civil Code of the Empire of Ethiopia, agency is a contract
whereby a person, the agent, agrees with another person, the principal, to represent him and
to perform on his behalf one or several legally binding acts [see article 2199 of the code]. The

conclusion is that, in the nature of delegation that we have at hand, the federal government,
the delegatee, will administer lands on behalf of the States, the delegator.
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delegation now is being implemented in line with the arguments above. If the
benefits obtained from the delegation are utilized for the advantage of the
Federal Government; if it is only this level of government that will determine
every procedure in allocating the parcels to investors; if the Federal
Government is administering the lands without participating the local
community and violated the overall delegation given to it, therefore, the
delegation is said to be abused. While the federal government took this
delegated power, it has promised to distribute the income collected to each
respective State.”’

The arguments above may probably be raised by the Federal Government to
justify its action in taking the land administration power of States for the
amount of land stated in the above sections. However, this line of argument
may not be relied specifically seen from the power sharing scheme in the
constitution and the nature of the federal system adopted in Ethiopia and this
author further developed arguments that are against this transferred power
which are explored in the coming paragraphs below.

4.1.1.2. Arguments Against the Delegation

The second line of argument, which this author takes position on it, is against
the existing transferred power to allocate land parcels above 5000hrs to the
Federal Government. The constitution provides for upward delegation only.
There is no express clause permitting the States to delegate their powers to the
Federal Government. An express clause included during the draft stage of the
constitution permitting the States to delegate some of their powers was
rejected on the basis of protecting the powers and functions of the States.”
The draft prohibited, at least, the expressed permission of upward delegation.

The issue of delegating State powers to the Federal Government was one of
the debatable issues during the draft stages of the constitution. As the
constitutional minute clearly provides, the first draft of the constitution
allowed for the delegation of regional functions to the Federal Government.
The makers of the constitution agreed to leave out the sub-article that allowed
the delegation of State powers to the Federal Government. The fact that the
Federal Government is allowed to transfer some of its powers to States
through delegation was seen as a proper move so long as it can facilitate
governmental functions. However, when it comes to delegating State powers,
it was argued that the delegation may create a burden against regions in

T Interview with Dr Muradu Abdo (PhD).

8 Assefa Fiseha, ‘Ethiopia's Experiment in Accommodating Diversity: 20 Years’ Balance Sheet
supra notes 14, p. 447.



Bahir Dar University Journal of Law Vol.6, No.2 (June 2016) 216

capacitating themselves to undertake their functions and even it may have
psychological impact on their day to day activities. Furthermore, since States
got their power from the people, it may not be proper to pass this power to
the Federal government even by will; rather the latter, than taking state
functions through delegation, should create forums to strength and help
States to better undertake their functions.”

Furthermore, the prohibition has to do with the historically power imbalance
between the central government and member states in the country. In the
past, most of the constituting states were not strong enough, as a result, they
were suppressed by the Center. Dating the introduction of the FDRE
constitution, this imbalance is attempted to be resolved, at least in legislations,
when the constitution declared all constituting state members of the
federation are equal.®® In addition, one of the basic reasons to introduce the
constitution is due to the Ethiopian people are fully cognizant that their
common destiny can best be served through rectifying historically unjust
relationships and by further promoting our shared interests.®* These reasons,
coupled with other legal and practical scenarios, can justify the prohibition for
upward delegation of power in the country.

Instead of allowing upward delegation, it is better if States are protected and
even prohibited from delegating their powers to the federal government as
concentration of power to the center may be the ultimate consequence. This
aspect of delegation usually raises the central issue of whether it is possible to
change by legislation the basic tenet of the federal compact. While the
minutes of the constitutional assembly clearly hinted at the fear that the
Federal Government may take away State powers and, hence, agreed only on
downward delegation, States have now given up this power without any
contest in favour of the Center.® It is hardly possible to do this in a context of
political pluralism and where one or more of the States were under the
control of the opposition political parties.®

™ For detail information, see the Minute of Ethiopian Constitution, Volume 1V, 24-30,
November, 1995, p. 28-30 on Volume 000109-000112.

8 EDRE constitution, supra notes, 8, Art. 47(4).

8 1hid, Preamble Paragraph four; Even if this statement may be understood that there have
been historically unjust relationships between and among the various regional states in the
country, it can also reflect the imbalanced power relationships between the central
government and the member states so that they were not equal as power has been
concentrated to the center.

8 Assefa Fiseha, ‘Ethiopia's Experiment in Accommodating Diversity: 20 Years’ Balance Sheet
supra notes 14, p. 447.
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Furthermore, allowing upward delegation means that powers and functions
that are now vested to States may be accumulated to the Center. This, in fact,
implies the federal approach will face a danger of centralism.®* By taking
possible justifications, the Federal Government may work aggressively to
further snatch state powers and this hinders states to have active participation
in the basic decisions on land matters.

The constitutionality of this delegation is a doubt since an open clause
authorizing delegation will contradict the federal principle enshrined in the
constitution. This is against the rigid procedure of amendment prescribed in
Articles 104 and 105 of the constitution. The constitutional guaranteed
division of power is likely to be endangered if both governments have the
right to change this distribution at will. In such a context, it is normally
expected that the regional state-based political party will try to defend its
constitutionally guaranteed autonomy. Yet, in Ethiopia, the transfer was
achieved without any contest from any of the Regional States as if it was a
unitary decentralized system where the center can take away what it gave by
law.®

In the preceding paragraphs, it is argued that upward delegation is not
possible under the constitution. Supporting this argument, principally, all
powers of the Federal Government are delegated from States. The Nations
Nationalities and Peoples are holders of power® and the Federal
Government’s powers assigned in the constitution are derived from the
delegation of the member States as ultimate power belongs to the States. In
this regard, Mehari noted that:

...the most important characteristic is that, in federalism, power is not
delegated to regional states from the center, as in the case of a unitary
system. Rather, the central government is delegated by, and obtains its
power from, the regions ... the central (federal) government is not the
author of its own power, for the ultimate power rests in the constituent
units, in the Ethiopian case, the ethno-cultural communities.®’

8 Interview with Muradu Abdo (PhD).

8 Assefa Fiseha, ‘Ethiopia's Experiment in Accommodating Diversity: 20 Years’ Balance Sheet
supra notes 14, p. 445.

% FDRE constitution, supra notes, 8, Art 8 that rules all sovereign power resides in the Nations,
Nationalities and Peoples of Ethiopia and the constitution is the expression of their
sovereignty.

8 Mehari Taddele, Federalism and Conflicts in Ethiopia, (18 June, 2015), available at
http://hornaffairs.com/en/2015/06/18/paper-federalism-conflicts-ethiopia/ last accessed on

8 January 2016.
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Unlike the unitary system of government, where all powers and functions
emanate from the Center thereby power is highly centralized and the Center
remains a source of all powers to constituting members, in federalism, the
main source of power belongs to States. In Ethiopia, power in its inherent
nature belongs to nations, nationalities and peoples. The Central
Government got its overall powers from the States since ultimate power
belongs to the latter.

In general, once all the powers that the Federal Government now has in the
constitution are delegated from the Sates; there shall not be other
mechanisms for upward delegation again after the constitution is adopted.
Taking the powers vested to States by virtue of delegation appears out of the
spirit and tenet of the federal system except trough amending the
constitutional power sharing to allow this delegation which, in fact, requires
rigorous and cumbersome procedures.®

4.2. Evaluating the Constitutionality of Proc. No 818/2014 and its
Implication for Land Administration

In urban areas, the most easily and immediately approached source of revenue
is the tax on real property (land & house), which can be better assessed and
maximized by knowing the particulars of the occupants of land parcels.* The
particular details include the rights, responsibilities and obligations that a
landholder shall have on the parcels, the size and purpose of the land, the
location where and the materials from which the houses are built, the
encumbrances, if any, on the houses and many others. For this, registering the
whole parcels in urban areas and precisely determining the rights, restrictions
and responsibilities of landholders on their possessions will become essential.
The introduction of the current Urban Lands Registration Proclamation in
Ethiopia is there to facilitate the total registration of parcels in urban areas. In
this section, an attempt is made to evaluate the Urban Lands Registration

% See FDRE Constitution, supra notes, 8, Arts. 104 and 105 that requires cumbersome
procedures to amend the provisions (including the provisions dealing on power sharing as
between the federal government and regional states) in the constitution. Hence, at least in the
face, the federal government cannot amend the constitution in contrary to what is prescribed
in the constitution unless the procedures to amend a provision in the constitution are fully
complied with.

% Daniel Tadesse ‘Reflections on the Situation of Urban Cadastre in Ethiopia’ (2006), available
at
http://download.nust.na/pub2/dmm-presentations/Session%202%20-%20Uganda-Ethiopia-
Rwanda/DOC_Alemu_AA_Ethiopia_ReflectOnUrbanLandAdmin.doc last accessed 10
January 2016 (hereinafter, Daniel Tadesse ‘Reflections on the Situation of Urban Cadastre in
Ethiopia).



http://download.nust.na/pub2/dmm-presentations/Session%202%20-%20Uganda-Ethiopia-Rwanda/DOC_Alemu_AA_Ethiopia_ReflectOnUrbanLandAdmin.doc
http://download.nust.na/pub2/dmm-presentations/Session%202%20-%20Uganda-Ethiopia-Rwanda/DOC_Alemu_AA_Ethiopia_ReflectOnUrbanLandAdmin.doc
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Proclamation in light of the power sharing scheme under the FDRE
constitution and the nature of the Ethiopian federal arrangement.

4.2.1. The Nature and Objectives of the Proclamation

The proclamation aims to realize the real property rights of individuals,
provide reliable land information to the public at large, minimize land related
disputes and modernize the country’s real property registration system.* As
well, the proclamation’s scope of application is to all urban centers all over the
country with regard to urban land®* which renders the proclamation to have a
nation-wide application where all States and City Administrations are duty
bound to closely follow its implementation.

The proclamation regulates, inter alia, the registration of urban lands by
federal and regional cities. It in detail defines the urban land registration
procedures and the legal effects that emanate from such registration or the
consequences flowing from failing to register urban land. It also provides for
the creation of urban land ‘registering institutions’ at regional level and
defines the powers and responsibilities of these institutions and makes them
directly accountable to a federal agency called the Federal Urban Real
Property Registration Information Authority. Since land registration laws of
the country are not comprehensive and the country has experienced poor
urban land registration system due to lack of capacity and established systems
to record urban land use rights, transactions over these rights and possible
restrictions;” the present proclamation is important as it comprises the
fundamental rules on urban land registration.

4.2.2. Evaluating the Proclamation against Regional States’ Power to
Administer Land

It is doubtful as to whether the federal legislator can enact land
administration related laws; just like the above Federal Urban Lands
Registration Proclamation, having nation-wide application. Since registering
lands is one basic element in land administration that States are expected to
perform according to the FAO and other definitions given for the term; the
fact that the proclamation is enacted by the Federal Government directly
contradicts the States’ land administration power.

% EDRE Urban Land Registration Proc No 818/2014, supra notes 16, Preamble.
% 1bid, Art. 3.
%2 Daniel Tadesse ‘Reflections on the Situation of Urban Cadastre in Ethiopia, supra notes, 89.
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The Central Government cannot address all details in its land laws and it will
be States’ task to adopt feasible subsidiary land legislations to implement
federal laws considering the prevailing facts in the respective regions. In this
regard, it is States that shall determine on how they have to register land; the
manner of registration; institutional setups relevant to registration of lands
and other similar tasks. If every detail is provided by the Federal Government,
the process will leave States to assume only implementation role which,
according to the opinion of this author, is not perceived in the constitution.
The power of land administration is an exclusive power of the States and we
cannot come across with legal or practical reasons to assert otherwise.”® While
federal laws on utilization and conservation of land have to define land use
rights, manners of use of land and restrictions on land use rights, land
administration laws set rules on enforcement and realization of the laws on
land utilization and conservation.*

Once the Federal Government enacted various substantive land laws to
regulate the creation, transfer, modification, restriction and termination of
rights over immovable properties, is it not then up to the States to administer
such rights once they are regulated through substantive laws? If the Federal
Government can order the regions to administer land in a particular way,
where is the significance of the constitutional power of the regions to
administer land?® In any case, is registering urban land an area that the
Federal Government shall perform within its law enactment power to
determine the utilization and conservation of land in the country or shall it be
a concern for land administration that States shall perform? These and similar
issues shall raise a critical investigation on the existing urban lands registration
proclamation to test its constitutionality and its relation with the existing
federal system in Ethiopia.

In the draft stage of the proclamation, the House of Peoples’ Representatives
(HPR), receiving the draft, was not sure whether the draft was really consistent
with the constitution while deliberating on it. This house transferred the draft
to the HoF. This later house was requested to determine whether the draft

% | egesse Tigabu, ‘The Ethiopian Urban Land Lease Holding Law: Tenure Security and
Property Rights’, Jimma University Journal of Law, Vol. 6, No.1, (2014), p. 118 (hereinafter,
Legesse Tigabu, ‘The Ethiopian Urban Land Lease Holding Law: Tenure Security and
Property Rights).

% Brightman G/Michael, ‘The Role of Ethiopian Rural Land policy and Laws in Promoting the
Land Tenure Security of Peasants: A Holistic Comparative Legal Analysis’, supra notes, 48, p.
131

% Legesse Tigabu, ‘The Ethiopian Urban Land Lease Holding Law: Tenure Security and
Property Rights, supra notes 93, p.118.
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proclamation has violated the States’ power to administer land as it was
contested that the Federal Government passed its power to enact legislations
that have nationwide application. The argument was the federal government
shall not put itself into administering land that is originally vested to the
States. However, the HPR was confused whether the federal government can
enact laws having a nature of land administration. Also, it was claimed that
some of the provisions in the draft allow the Federal Government to play
administrative role with respect to urban land registration and thereby
encroaches into the powers of the States. During the transfer of the draft to
the HoF, some members of the parliament objected such transfer arguing that
this house is not given any legislative role under the constitution®® and,
therefore, comments shall not be requested from the second chamber as a
precondition to pass draft laws.*

Despite this objection, the draft was transferred to the HoF, and this house
decided that the draft legislation is consistent with the constitution and
underlined the importance of the proclamation to build common economic
community in the country as desired in the constitution. The argument was
the HPR has the power to enact laws on civil matters whenever the upper
house deems indispensable to bring about economic union and this
proclamation does not violate the constitution in this regard. This is reflected
under the constitution which reads “the House of Peoples Representatives shall
enact civil laws which the House of the Federation deems necessary to establish and
sustain one economic community.”*® However, focusing on the decision of this
house, the reason was not because the proclamation does not actually
compromise the power of the States to administer the use of land. The house

% It should be noted that the FDRE Constitution is criticized for it has established a one-
cameral legislature to promulgate laws. In the current law-making scheme, it is the HPR that
has power to enact laws in the federal level, while the House of Federation’s role in this
regard is highly minimal (almost scant).

7 Legesse Tigabu, ‘The Ethiopian Urban Land Lease Holding Law: Tenure Security and
Property Rights, supra notes 93, p. 119.

% See the FDRE Constitution, supra notes, 8, Art. 55(6). As it is shown above, the request for
the approval of this proclamation came from the HPR so that the HoF shall consider on the
nature of the law. In fact, according to the spirit of the constitution, the HoF will allow the
HPR enact civil laws for which the house considers necessary to establish and sustain one
economic society in the country not when the claim is presented by the HPR. In this
arrangement, the HPR will enact a law having civil nature only after the demand comes from
the HoF and it is not after the HPR has already initiated the draft that it seeks the HoF on
matters like above. It should be questioned as to whether the HPR can initiate and request
the HoF so that the proclamation shall be approved by this later house. Looking on the whole
procedures during the enactment of the proclamation, even the procedural issue is another
debatable area though the aim of the paper is not to deal with this issue.
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admitted some of the provisions in the proclamation actually encroach into
the competences of the States to administer land. It, however, reasoned the
encroachment into the competences of the States as necessary for sustaining
the economic union of the country as envisaged under Article 55 (6) of the
Constitution.*

Some argue that since the proclamation could help in creating common
economic community that the country is pursuing, it shall not be criticized;
rather the Federal Government’s effort to bring uniformity concerning urban
land registration in the country shall be appreciated. For instance, Legesse
wrote the following in support of the enactment of the proclamation arguing
that the proclamation does not actually contradict the power sharing scheme
in the constitution:

“..one could uphold the constitutionality of the Ethiopian Urban
Landholding Registration Proclamation No. 818/2014 considering this
particular provision (Article 55/6) under the constitution. Among the
major objectives of the proclamation, one is building one economic
community and this goes in line with art 55(6) of the constitution... Given
the fact that the country didn’t have uniform and well-functioning real
property registration law previously, the adoption of the urban landholding
registration proclamation should be appreciated and even the same trend
could be suggested when it comes to the rural real property registration

system”. 1%

Even if the above quoted argument holds water and the Federal Government
enacted the proclamation on the basis of the possible outcomes that
registering urban lands may bring to the country (this can be inferred from the
decision of the HoF that rule in favour of the legality of the proclamation),
seen constitutionally (especially, from the principles of self-autonomy and
non-interference), the proclamation overrides States’ power to administer
land. At this point, this author argues that the end result shall not matter; the
means and the procedures shall. Hence, though the proclamation may have
positive impacts in making registration of urban lands a bit uniform in the
country, since from the outset it violated the constitutional power sharing, its
constitutionality has to be questioned.'®

% Federal Democratic Republic of Ethiopia, House of Federation First Emergency Meeting, January
2014.
100 | egesse Tigabu, ‘The Ethiopian Urban Land Lease Holding Law: Tenure Security and
Property Rights, supra notes 93, pp. 119-120.

101 According to Article 9(1) of the FDRE Constitution, “the Constitution is the supreme law of
the land. Any law, customary practice or a decision of an organ of state or a public official
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Furthermore, the Federal Government by virtue of this proclamation defined
the powers and responsibilities of States in relation to registration of urban
lands. Defining the powers as well as responsibilities of the two levels of
government is reserved to the federal constitution. Assignment of power in
between the two is completed when the constitution was adopted in 1995. No
working scenario is provided in the constitution concerning the possibility of
defining State powers and functions in relation to administering land by the
Federal Government. It is an uphold principle in federalism that the two level
of governments are in equal footing; no one is above the others. On this basis,
the Federal Government shall not be empowered by any law except the
constitution with the power to give or take away any power to States. Even
when the constitution allows for this possibility, the federal system might be
in danger of letting States to be subordinate to the Federal Government.
Hence, taking the existing framework of the constitution, the proclamation’s
approach in defining the powers and functions of federating states is
unconstitutional; the Federal Government cannot give power to States and
vice versa by a proclamation unless it is implicated in the constitution.

5. Concluding Remarks

In a federal structure where division of power between the central, states and
local governments is its peculiar feature, adequate authority is given to each
level of government to enable them perform assigned responsibilities without,
of course, interferences. As this article revealed, despite the Ethiopian federal
system does not allow for interventions of one level of government against the
powers and functions of the other, it has been practically witnessed that the
Central Government is stretching its hands against States’ land administration
power. In this regard, the paper argued that when the Federal Government
enacted the Urban Lands Registration Proclamation No. 818/2014 and took
away the power to allocate land parcels above 5000hrs to investors from
States; in effect, this level of government is working contrary to the power
sharing scheme in the constitution and the federal system in the country.

The above two intervention areas, contradicting the FDRE constitution and
the Ethiopian federal system, helped the Federal Government to substantially
accumulate much power in its hands. And this trend might lead the country
to accustom the tendency of centralism, a threat to the existing federal system.
Based on these surrounding facts, the article recommends that since upward

which contravenes this Constitution shall be of no effect”. And the validity of this
proclamation shall be tested by this provision and in this author’s argument; it is directly
against the constitution.
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delegation of power is not allowed in the federal constitution, the transferred
land allocation power for investors has to be returned to the States. Also,
since registering urban lands is one area of concern that States shall undertake
in their constitutional duty to administer land, enacting the urban land
registration proclamation should have been given to them.
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Abstract

Federalism has been formally ushered into the Ethiopian Constitution.
Stemming from the multiethnic nature of the Ethiopian state, the
Constitution gives focused attention to the rights of the Nations,
Nationalities and Peoples (NNP) and recognition to their involvement
in all aspects of the country’s political life. In doing so, the Constitution
has made several promises. These are, inter alia, creating one economic
and political community, promoting the NNP culture, exercising full
measure of self-governance and having equitable representation in the
military. This article examines how these constitutional promises
operate in practice and looks into the Ethiopian progress towards
fulfilling these constitutional promises. This article also argues that the
Ethiopian federal system has come some distance towards building one
economic and political community and promoting NNP culture and
language. However, there are poor records in realizing NNP who do
not have their own regional state and have been subsumed in the nine
regional states to establish their own state. There is also an
unsatisfactory record with respect to equitable representation of various
NNPs in the executive branch and the army. This article puts forward
some solutions that would help tackle the aforementioned limitations.
Primarily, the government must allow NNPs to exercise the right to
unconditional state formation as vividly promised by the constitution.
Otherwise, the constitution shall incorporate some conditions like
“serous cause”, the fulfillment of which is required for the exercise of
the right to establish one’s own regional state. As far as equitable
representation in the federal and state government institution, including
the army, is concerned, there should be a mechanism that ensures fair
representation and creates functional societies where all NNP have
opportunities to participate in the political administration, army and the
executive branch.
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Introduction

Ethiopia is a land of a diverse society that can be expressed in terms of
religion, ethnicity, culture, language and, perhaps, in terms socio-economic
activities as well. Such diversity came as the result of the late 19™ century
tumultuous expansion of Abyssinia aimed at formation of a modern state.
During these times, the policy of state formation did not, however, give rise to
nation building apart from incorporating the large diverse groups into a
dominant group, using military superiority and armament.? The then
successful rulers, until the 1990s, believed that assimilating various groups
into one dominant community would offer the best guarantee for the stability
of the state and maintain unity without affording equal rights to all ethnic
groups. Accordingly, as Tsegaye observed, in law, Ethiopia was considered a
mono-lingual, mono-confessional state and mono-cultural society while, in
reality, the country is a multilingual, multi-confessional state and a multi-
cultural society.?

However, with the exception of the current ruler, none of the successful rulers
in Ethiopia attempted to build a multicultural society. They rather propagated
unity, which disregarded the recognition of and the respect for diversity. That
situation persisted until 1991 when the current power holder, with the
guidance of EPRDF (Ethiopia People’s Revolutionary Democratic Front),
declared its strategy of state formation based on the recognition of ethnic
diversity. The EPRDF leadership provided political justification for ethnic
federalism and self-determination.® Consequently, the current federal system
of Ethiopia was introduced to the belief that the unitary system had failed to
accommaodate various ethnic and cultural social groups in the decision making
process. In this sense, Assefa asserts that the choice of multicultural federalism
is the right measure.® Solomon further underscores “federalism recognizes the

! Christophe Van der Beken, Ethiopia: Constitutional protection of Ethnic Minorities at the
Regional Level, Afrika Focus, Vol. 20, No.1-2, (2007), P.105. [hereinafter Van der Beken,
Ethiopia).

2 Ibid, p. 106.

% Tsegaye Regassa, State Constitutions in Federal Ethiopia: A preliminary Observation, Bellagio
Conference, (2004), P.1. [hereinafter Tsegaye, State Constitutions in Federal Ethiopia].

4 Paulos Chanie, What One Hand Giveth, the Other Hand Taketh Away: Ethiopia’s Post-1991
Decentralization Reform under Neo-Liberalism, Shaker Publisher (2007), P. 231. [hereinafter
Paulos, What One Hand Giveth the Other Hand Taketh Away].

5 Assefa Fiseha, Federalism and the Accommodation of Diversity in Ethiopia: A Comparative Study,
Wolf Legal Publishers, Oisterwijk, (2006), p. 98. [hereinafter Assefa, Federalism and the
Accommodation of Diversity in Ethiopia).
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political reality of the existence of various groups and interest and also tries to
accommodate their diversity through constitutionally established subunits.”

The move to establish a political system that represents the interests of the
entire  community requires a constitutional change. Therefore, the
government agreed wholeheartedly with a system change; that is, with the
introduction of federalism and regarded it as a vital and fundamental means
to maintain unity within a state. Hence, to break down old patterns and
prevent further turmoil, the Federal Democratic Republic of Ethiopia
Constitution (FDRE Constitution) rule out the keeping of the country
together by force and provides the various ethnic groups the right to self-
expression.’

The federal arrangement in Ethiopia is designed to attain dual purposes. It
aims to enable ethnic communities to maintain and promote their distinctive
collective identities and their particular life styles. This, in turn, aims to build
one political and economic community for the promotion of their common
interests collectively.® “Ethiopia has hit upon an innovative and potentially
workable way of promoting integration and diversity simultaneously.”® The
Ethiopian federal system seeks political justice to the identities of various
cultural and linguistic groups. This has been and is regarded as the formula to
forge national unity which otherwise affects the national life in many ways.

In this regard, the Ethiopian ethnic federalism, through the constitution, has
promised to address the historical grievances of the hitherto marginalized
ethnic groups and form one political and economic community. The
constitution also contains additional promises. It has also promised all
Nations, Nationalities and Peoples should be allowed to establish their own
regional state, at any time, in their respective territory, promote their
culture;™ have full measure of self-administration, equitable representation in
the state institutions (both at the federal and regional levels). In addition, the

¢ Solomon Negussie, Fiscal Federalism in the Ethiopian Ethnicbased Federal System, Rev. ed., Wolf
Legal Publishers, Oisterwijk, (2008) , p. 32. [hereinafter Solomon, Fiscal Federalism].

" Fasil Nahum, Constitution for a Nation of Nations: The Ethiopian Prospect, Red Sea Press, Ewing
Township (1997), p. 204. [hereinafter Fasil, Constitution for a Nation of Nations].

8 Hashim Tewfik, Federalism in Ethiopia, International Conference on Dynamics of
Constitution Making in Nepal in Post-conflict Scenario, Nepal, (2010), p. 2. [hereinafter
Hashim, Federalism in Ethiopia].

® Paul H. Brietzke, Ethiopia’s “Leap in the Dark”: Federalism and Self-Determination in the
New Constitution, Journal of African Law, Vol.39, No.1, (1995), p. 33. [hereinafter Brietzke,
Ethiopia’s Leap in the Dark].

10 The Constitution of Federal Democratic Republic of Ethiopia, Preoclamtion1/1995, Federal
Negarit Gazetta, (1995), Article 47(2) [hereinafter called, the FDRE Constitution].
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military, in its composition, is also expected to mirror the image of all NNP of
Ethiopia. However, as will be argued further below, some of these promises
expressed on the paper are neglected in practice. Therefore, a central question
of this paper is: How do the FDRE constitutional promises operate in
practice?

This article contains diverse issues and is organized as follows. Section |
explicates the Ethiopian federalism promises and assesses how the Ethiopian
constitutional promise to form one political and economic community is put
into practice. In section 111, the practical records of the promise to promote
one’s culture and language are dealt with. Ethiopia’s capability and track
record with regard to promoting the right to form new regional states is
discussed in detail in section V. The discussion covers issues pertaining to the
formation of new federation units by ethnic groups (NNP) that come from
different regional states. The achievements and pitfalls of the Ethiopia’s
federal promises of full measure of self-rule and the ethnic composition of the
military are assessed in subsequent sections. Finally, section VII contains
concluding remarks.

1. The Promises of Ethiopian Federalism

During the last half a century, Ethiopia has witnessed three regimes that
differed from one another in ideology, internal composition, ethnicity and
social policies.”* While a high level of centralization and cultural and
structural inequalities characterized the Imperial and Socialist Ethiopia, the
EPRDF regime is characterized by a new setting that has opened the door for
ethnic and religious equality, decentralization and building one economic and
political community without losing cultural distinctiveness.*> During the
1990s, the initial hopes and anticipations were great since many ethnic
based Liberation Fronts (such as Tigray People’s Liberation Front and
Oromo Liberation Front) exhaustively struggled against the regime of
Mengistu. A greater focus on ethnicity was needed to fulfill the hopes of
people who fought against the Derge regime.™® As a result, ethnic federalism
was formally ushered into the Constitution, which “constituted the federation

11 Jan Zahotik, Book Review: Federalism and Ethnic Conflict in Ethiopia: A Comparative
Regional Study by Asnake Kefale, Ethiopian Journal of Social Sciences and Language Studies
(EJSSLS), Vol. No.1, (2014), p. 98. [Zahoiik, Book Review: Federalism and Ethnic Conflict in
Ethiopia).

12 Ihid.

3 Ihid.
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and continues to be its compact™*

of the Ethiopian state.™

and manifest the multiethnic personality

The Constitution recognizes the Ethiopian state as a union of several
sovereign collectivities.'® This gives one the impression that “the foundation
of the Ethiopian state requires the ongoing consent of NNP.”*" This in turn
may lead one to argue, “The state [the Ethiopia federal polity] is a union
formed through the free consent of the nation, nationality and people.”*® This
can be justifiably inferred from the Preamble of the constitution which reads
“We the Nations, Nationalities and Peoples of Ethiopia” and other provisions
of the Constitution. While framing the Constitution, the Constitution
makers showed their sensitivity to and awareness of the importance of the
rights of NNP.

In this regard, Aalen explicates that compared to other federal systems in the
world; the Ethiopian system appears even more idiosyncratic. No other
federation has a constitution recognizing a general right to self-determination
to ‘all nations and nationalities’ as the Ethiopian Constitution does.” It
should be noted here that “the unique feature of the Constitution is not only
in the recognition and institutionalization of the right of ethno-linguistic
communities of Ethiopia to self-determination (or otherwise, nations,
nationalities and peoples of Ethiopia)”, * but it is also unique for making

4 Tsegaye Regassa, Learning to Live with Conflicts: Federalism as a Tool of Conflict
Management in Ethiopia~-An Overview, Mizan Law Review, Vol. 4 No. 1, (2010), p. 87.
[hereinafter Tsegaye, Learning to Live with Conflicts].

5 Alem Habtu, Ethnic Federalism in Ethiopia: Background, Present Conditions and Future
Prospects, Second EAC International Symposium on Contemporary Development Issues in
Ethiopia, (2003) p. 16 [hereinafter Alem, Ethnic Federalism in Ethiopia].

16 Kristin Henrard & Stefaan Smis, Recent Experiences in South Africa and Ethiopia to
Accommodate Cultural Diversity: A Regained Interest in the Right of Self-determination,
Journal of African Law, Vol. 44, (2000), p. 44. [hereinafter Henrard & Smis, Recent
Experiences in South Africa and Ethiopia).

17 Assefa Fiseha, Ethiopia's Experiment in Accommodating Diversity: 20 Years’ Balance Sheet,
Regional & Federal Studies, Vol. 22, No. 4, (2012), p. 445. [hereinafter Assefa, Ethiopia's
Experiment in Accommodating Diversity].

8 Andreas Eshete, Ethnic Federalism: New Frontiers in Ethiopian Politics, First National
Conference on Federalism, Conflict and Peace Building, (2003), p. 159. [hereinafter Andreas,
Ethnic Federalism: New Frontiers in Ethiopian Politics).

19 Lovise Aalen, Institutionalizing the Politics of Ethnicity: Actors, Power and Mobilization in
the Southern Ethiopia under Ethnic federalism, PhD dissertation, university of Oslo, (2008),
p. 71. [Aalen, Institutionalizing the Politics of Ethnicity]

2 Hashim Tewfik, Transition to Federalism: The Ethiopian Experience, Occasional Paper,
Forum of Federations, (2010), p. 15. [hereinafter Hashim, Transition to Federalism].
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such rights non-derogable even during states of emergency.? This is properly
replicated in the Constitution, which institutes the federation and continues
as a pact for the NNP to live together.*

The Constitution “aspires to build ‘one economic community’ based on a
‘common destiny’, born out of a shared past.”*® The aspiration of the NNP to
build one economic community can be realized by allowing them to govern
themselves, use their own languages, and promote their own cultural
practices. This could be the justification that, while framing the constitution,
the Constitution makers revealed their sympathy to the right of nationality
and worked to satisfy the ethnic community aspiration for political justice and
to further safeguard their interest.

Hence, the Ethiopian has made several promises through the Constitution
that assures the equality of the entire ethnic groups irrespective of their size,
political influence, economic status and ethnic background. The
Constitution, from the outset, has indicated its mission of forming one
economic and political community.

2. The Idea of Forming One Economic Community

The regional states of the federation vary from one another in terms of
population size, territorial space, developmental pattern and ethnic
composition. Following the federal arrangement, the federal Constitution has
recognized equality of every social group and all citizens despite the existence
of economic disparity and historical marginalization. This can be inferred
from the first words of the Constitution which read: ‘we the Nations,
Nationalities and Peoples of Ethiopia are strongly committed to building a
political community founded on the rule of law and capable of ensuring a
lasting peace, guaranteeing a democratic order, and advancing our economic
and social development.”* The Constitution equally vests sovereignty in the
NNP that constitute Ethiopia.” This is an indication for equality of all ethnic
groups and recognition of their equal status at the inception of the federal
system and throughout the federation making process.

2L bid.

22 Tsegaye, Learning to Live with Conflicts, supra note 14, p. 87.
2 pid, p. 88.

% The FDRE Constitution, the Preamble.

% The FDRE Constitution, Article 8(1) & (2). The provisions read as follows: ‘All sovereign
power resides in the Nations, Nationalities and Peoples of Ethiopia. This Constitution is an
expression of their sovereignty.”
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These are the foundational cornerstones of the new federal polity that are
meant to ensure sustainable peace. Although there is a strong desire and move
to preserve and promote multilingual and multi-cultural rights of the entire
NNP; at the same time, there is a strong commitment on the side of NNP to
build ‘one political and economic community’ based on their “common
interests, common outlook and common destiny.”?® For this reason, the
preamble of the Constitution declares that “Nations, Nationalities and
Peoples of Ethiopia" using their right to self-determination are strongly
committed to build a political community founded on rule of law. These
clauses were inserted into the preamble in order to underscore the need for
political and economic unity among the constituent ethnic groups and
regional states.”’

In other words, although Ethiopia is a multiethnic state, the Constitution
affirms the commitment of the NNP to build one political and economic
community in full recognition of their right to exercise self-determination.?
In so doing, the Constitution attempts to balance the interests of maintaining
national unity, on the one hand, and the ethno-linguistic groups’ demand for
cultural preservation and distinctiveness, on the other hand.? This implies
that the Constitution promotes self-government and building national unity
simultaneously. Building one economic and political community has become
one of the most crucial aspects of the federal process and political life.

The clause of the Constitution on building one economic and political
community demands that the government in power develop different
strategies that could change the political and economic status of the various
ethnic groups. These steps should be geared towards creating functional
societies where all NNP have equal opportunities to be involved in decision
making processes, access to education, jobs and justice. The central issue here
is: What has been done over the past couple decades, since the introduction
of the federal system, to create one political and economic community as
pledged by the Constitution?

% Alem, Ethnic Federalism in Ethiopia, supra note 15, p. 16.

21 Alem Habtu, Multiethnic Federalism in Ethiopia: A Study of the Secession Clause in the
Constitution, Oxford University Press, Publius, (2005), P. 326. [hereinafter Alem, Multiethnic
Federalism in Ethiopia].

% Yyonatan Tesfaye, Institutional Recognition and Accommodation of Ethnic Diversity:
Federalism in South Africa and Ethiopia, PhD dissertation, University of Western Cape,
(2008), p. 391. [hereinafter Yonatan, Institutional Recognition and Accommodation of
Ethnic Diversity].

2 Assefa, Ethiopia's Experiment in Accommodating Diversity, supra note 17, p. 444.
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In this regard, there have been positive government efforts towards promoting
national unity, although other sideline moves, which cast a shadow over the
aim of the Constitution to form one economic and political community, have
also been witnessed. Assefa, in this regard, argues that improvement in access
to education, health and infrastructure in all the regional states are one
among the key factors to achieve this mission.* He maintains that there has
indeed been some improvement in access to education, health and
infrastructure, such as roads, telephone services and electric power. The effort
of the government to increase the number and intake capacity of universities
(which were only two universities with limited capacity until 1991) is
indication of the effort to bring unity.** During the last two and half decades,
several universities, which are fairly and well distributed throughout the
regional, have been built with huge intake capacities.*> Moreover, in all
regional states, access to elementary education and access to basic health
services has increased tremendously.**. “These developments are important
preconditions to build one economic community.” 3 Further, Assefa argues
that the federation’s ability to deliver basic services, like education and health,
is promising and the peripheral regional states’ high stake is also given due
attention with the aim to bring equitable regional development. The
networking of economic infrastructure and age-old crosscutting bonds,
throughout the regional states, are hoped to maintain unity among NNP.*

Moreover, Kristin H. & Stefaan S. argue: the federal system was introduced
with the aim to rectify the historical inequalities, marginalization and
assimilation moves.*® The recognition of differences among the population
groups present in a certain state could certainly improve internal stability and
the peaceful coexistence of the distinctive groups,®” which in turn can lead to

% pid, p. 450.
3 bid.,

%2 Report of Ministry of education higher institution sub-sector, available at
http://www.moe.gov.et/higher-education admission, last accessed on 11, October, 2017.
According to the report, currently, the number of public higher education institutions in
Ethiopia reaches to 36.

3 Assefa, Ethiopia's Experiment in Accommodating Diversity, supra note 17, P 450. See also,
Ministry of Health, Fact Sheet-Ethiopia 2015, available at
http://www.moh.gov.et/cs/web/guest/fact-sheets, last accessed on 11, October, 2017.
According to the report, “The overall level of health service coverage reached 100%.”

3 Assefa, Ethiopia's Experiment in Accommodating Diversity, supra note 17, 450.

% Ihid, p. 463.

% Henrard & Smis, Recent Experiences in South Africa and Ethiopia, supra note 1616, p. 18.
* Ihid.



http://www.moe.gov.et/higher-education%20admission
http://www.moh.gov.et/cs/web/guest/fact-sheets

The Ethiopian Constitutional Promises to the Nation and Nationalities 233

the creation of one political community. The often-heard expression "unity in
diversity" reflects the interrelatedness of promoting ethnic groups with their
distinctive ways of life on one the hand, and the goal of nation-building and
the need to strengthen national unity, on the other.*® In this regard, it can be
argued that by allowing and ensuring the various groups a certain right to
identity, this makes them feel more disposed to integrate and identify with the
state in which they live.*

The recognition of the right to self-administration, the permission of every
ethnic group to develop its culture and participate in the federal law making
process may be cited as the best way to maintain one political community. In
this regard, since the introduction of the federal system, various ethnic groups
who are residing in different regional states have been appealing to gain such
privileges. The federal and regional governments are engaging in handling
such matters. However, various ethnic groups have been exercising such rights
with varying degrees depending on where they reside, their population size,
the political determination of the leaders of the ethnic group concerned and
so on. For instance, the Amhara regional state recognizes and provides self-
government at the zonal level, primarily for three non-Amhara ethnic groups
who are residing in the region. These include the Agaw-Awi, the Agaw-Hemra
and the Oromos* and more recently for Kemant and Argoba. Similarly, in
the Gambella regional state, among the existing five nations, the Anywaa,
Nuer, and Mezenger have their own national self-administrations.*
Additionally, the Como and the Opo peoples have local (Wereda) self-
administrative government.

The SNNPRS is an exception in this regard. It is composed of various NNP,*
however, the region, for the purpose of ethnic minority accommodation, is
structured with fourteen zones and four special Weredas.*® The zonal /special
Wereda council has legislative power to enact laws on matters that are given
neither to the federal government nor for the state by the FDRE and the State

% bid.
% Ibid.

0 The Revised Amhara Regional State Constitution, Proclamation n No. 59/2001, Zikre Hig,
(2001) Article 5 [hereinafter The Revised Amhara Regional State Constitution].

“ The Revised Gambella Regional State Constitution, Proclamation No. 27/2001, Gambella
Negarit Gazetta, (2001) Article 75

“2 Tsegaye, Learning to Live with Conflicts, supra note 14, p. 91. This is found at the footnote.

4 Interview with Lukas Jimma, Nationality Right Affair officer, Southern Nations,
Nationalities, Peoples Regional State Council of Nationalities, Hawassa ( 27 May 2016).
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Constitution.* Conversely, regular Weredas (which consist of wereda council,
wereda administrative council and wereda court) have no legislative mandate.
This shows that SNNPR state structure advances zone self-administration for
less than two dozen of NNP out of the fifty six NNP reorganized within the
region.” For this reason, since the introduction of the federal system, various
NNP who are residing in the region have been appealing to have their
respective Zones or Special wereda.*®

Lastly, it may be appropriate to discuss the recently established “Nation,
Nationality and Peoples” day and its contribution to the creation of one
political and economic community. The official and colorful celebration of
“Nation, Nationality and Peoples” day creates an opportunity for all ethnic
groups to promote their cultural practices. This forum allows them to use
their own languages, and promote their own cultural heritages in equal
manner with other ethnic groups. This is quite encouraging for the formation
of one ethnic and political community born out of multiethnic federalism.

For this reason, Alem Habtu argues that “multiethnic federalism has symbolic
meaning for interethnic relations, and its impact is discernible in the
willingness of various ethnic groups in peripheral areas to participate in the
federal experiment”.*’ For instance, “during the recent Ethio-Eritrean war,
individuals from all ethnic groups, including those in border regional states
such as the Somali, Afar, and Gambella, volunteered in large numbers to join
the war. This has demonstrated a high degree of pan-Ethiopian nationalism
among members of diverse ethnic backgrounds.”*® The enthusiasm of all the
ethnic groups to participate and defend the state against the Eritrean

4 The Revised Southern Nations, Nationalities, Peoples Regional State Constitution, Proc.,
No. 35/2001, Debub Negarit Gazetta, Article 80(2) [hereinafter The Revised SNNP regional
state Constitution].

% There are 56 ethnic communities that are recognized ethnic groups within the region for
representation purpose. Each ethnic group has one representative in the Council of
Nationality. With this formula, the 56 ethnic groups have at least one representative, which
counts to 56 representatives. Due to their population size some ethnic groups such as Sidama,
Hadiya, Wolayita and Gurage Nations are represented by one additional representative.
Therefore, the council of Nationality has total numbers of 64 seats.

% For instance, the Gofa and Konso nations are petitioning for a separate ethnic
administration. Gofas started to petition for a separate zonal status as early as 1987 E.C ( See
the petition by the Gofa to the CoN, (24/8/98 E.C), on file with the registrar of the CoN,
Hawassa, and See the latest applications by Konso to the CoN, (Sene 13, 2008 E.C),
(13/02/2007 E.C) on file with the registrar of the CoN, Hawassa; Application by Konso to
the HoF, (20/01/2008 E.C), on file with the registrar of the HoF, Addis Ababa

47 Alem, Multiethnic Federalism in Ethiopia, supra note 27, p. 333.
“8 1bid.
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aggression is an indication of the successful formation of one political
community. This weakens the argument that “Once each ethnic group,
regardless of its size, is given significant self-governing autonomy in its own
region, it may be difficult to persuade the ethnic groups to cooperate with one
another for national unity.”® This is because unity in diversity is about
finding the right balance between developing the idea of the national
sentiment while cultivating regional identity.*

Despite such success stories and achievements in efforts to maintain national
unity, there are incidents that compromise/ repudiate the moves to form one
economic and political community, otherwise called “building national
unity”. In this regard, Yonatan cites the celebration of the martyrs of
Chelenko in Harari regional state.>* This symbolic realm might, in some cases,
give rise to internal tensions. In his words:

In a region that has a large number of individuals that belong to the
Amhara ethnic group, the commemoration of Chelenko, in its present form
and spirit, has the effect of projecting the dichotomy of the oppressor and
the oppressed, the conqueror and the vanquished. Such divisive symbolism
compromises the capacity of the state to build ‘one political community’
which is not only based on the recognition of diversity but also on the need
to hold it together. The commitment of the preamble to continue as a one
‘political community’ cannot be achieved unless recognition s
complemented by the spirit of reconciliation. In this regard, the Ethiopian
system, it seems, has to yet explore innovative ways of avoiding ‘divisive
symbolism’ and translating a potentially disruptive symbolism into a
symbolic code that promotes reconciliation and recognition.>

It is true that a government is expected to work for non-occurrence of
repeated historical wrongs. However, the move to over broadcasting historical
prejudices and erecting divisive symbolism would ultimately repudiate our
endeavor to form one economic and political community. This would also
obviously contradict the goal of nation-building and challenge moves to
strengthen social cohesion among NNP.

4 Alemante G. Selassie, Ethiopia: Problem and Prospect for Democracy, William and Mary Bill
of Rights Journal, Vol. 1, No.2, (1992), p. 225. [hereinafter Alemante, Ethiopia: Problem and
Prospect for Democracy].

% Henrard & Smis, Recent Experiences in South Africa and Ethiopia, supra note 16, pp. 17-18.

51 Yonatan, Institutional Recognition and Accommodation of Ethnic Diversity, supra note 28,
p. 391.

52 |bid.
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3. The Right to Promote One’s Culture

Ethiopia houses a plurality of language, religion, nationality and culture.>
However, such reality was totally disregarded in Ethiopia during the time
before 1991. The legacy of assimilation used to be considered the only means
of holding Ethiopia together. In this regard, Abera claims that “...the successive
government applied various discriminatory policy aimed at forceful homogenization of
the multiethnic society. This homogenization policy was designed to annihilate culture
and language of the several ethnic groups.”>*

In this sense, Assefa explains that the choice of multicultural federalism is a
measure in the right direction to the extent that it attempts to integrate
historically marginalized groups.® The current federal system of Ethiopia has
introduced with the belief that the unitary system has failed to accommodate
various ethnic and cultural social groups’ interests of promoting their own
culture and language. In this sense, the federal political system was introduced
in Ethiopia to address the ills of the previous regime and the political turmoil
that preceded it.

In this regard, one of the major achievements of the new federal arrangement
is that it helps the NNP to develop, feel confident in their own language and
culture, and obtain their own administration.®® The Constitution has
developed various strategies for how to deal with cultural diversity. First, it
gives equal recognition to all “languages and entitles all regional states to
determine by law their respective working languages.”>” Accordingly, every
regional state determines its working language under its regional constitution.
“Looking at the practical records of the regional states, three different
approaches seem discernible. First, five states have adopted their own
majority’s language as the working language of their regional administration.>®
Three other states, which do not have a majority ethnic group, have chosen

% Andreas, Ethnic Federalism: New Frontiers in Ethiopian Politics, supra note 18, p. 144.

% Aberra Degefa Principle Guiding the choice of Working Language in Multi-Lingual Society:
Some Reflection on the Language Policy of Ethiopia, in Tsegaye Regassa (ed.) Issues of
Federalism in Ethiopia: Towards an Inventory of legal Issues, AAU Printing Press, (2009), p. 102.
[hereinafter Aberra Principle Guiding the choice of Working Language in Multi-Lingual
Society].

% Assefa, Federalism and the Accommodation of Diversity, supra note 5, p. 98.

% Lovise Aalen, Ethnic Federalism and Self-Determination for Nationalities in a Semi-
Authoritarian State; the Case of Ethiopia, International Journal on Minority and Group Rights,
Vol. 13, (2006), p. 256. [hereinafter Aalen, Ethnic Federalism and Self-Determination for
Nationalities in a Semi-Authoritarian State].

57 Assefa, Ethiopia's Experiment in Accommodating Diversity, supra note 17, p. 444.

% These are the Amhara, Afar, Tigray, Oromia and Somalia Regional states.
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Amharic as their working language.*® The third trend is the one adopted by
the state of Harari, where Harari and Oromiffa have been chosen as working
languages.”®

As an extension to this, Asnake argues that ethnic federalism has enabled the
diverse peoples of Ethiopia to use their own languages for education and self-
administration.®* In some cases, not only regional states, but also the zonal
administrations are allowed to choose their languages for administration and
educational purposes.®® For instance, some zonal administrations in the
SNNPR have started using their own languages for administrative matters and
primary education.®®

The education policy, which dictates the use of mother tongue in elementary
schools, entitles each regional state to choose its own language of instruction
in primary schools.* As a result, out of some 80 local languages spoken within
the country, 19 are now used for elementary education.® Despite this fact,
looking at the practical records of the regional states, one may see diverse
approaches to the use of language. For instance, ethnically homogenous
regions have adopted the languages of their respective dominant groups as the
medium of instruction for primary education. Typical examples here are
Tigray, Oromyia, Amhara and Somali regional states.® When one takes a look
at the practices of the Southern regional state, where there are more than a
dozen ethnic groups, eleven nationality languages are being used as a medium
of instruction in primary education.®’

Each regional state, municipality, zone and district can choose its own
language(s) of instruction.® For instance, within the SNNP regional state,

% These are the Benishangul Gumuz, SNNP and Gambella Regional states.
80 Assefa, Ethiopia's Experiment in Accommodating Diversity, supra note 17, p. 444.

61 Asnake Kefale, The Politics of Federalism in Ethiopia: Some Reflection, in Gana T, Aaron &
Egwu G. Samuel (eds.), Federalism in Africa, (2003), p. 261. [hereinafter Asnake, The Politics
of Federalism in Ethiopia].

62 Aalen, Ethnic Federalism and Self-Determination, supra note 56, p. 256.

83Asnake, The Politics of Federalism, supra note 61, P. 262. Gurage Zone, Sidama Zone, and
Wolaita Zone could be examples in this regard.

64 Assefa, Ethiopia's Experiment in Accommodating Diversity, supra note 17, p. 444.
8 Alem, Ethnic Federalism in Ethiopia, supra note 15, p. 18.

% In these regions, the languages of the dominant groups (Tigrinya, Oromifa, Amharic, and
Somali) are respectively used in the regions as medium of instruction in primary schools.

57 Yonatan, Institutional Recognition and Accommodation of Ethnic Diversity, supra note 28,
p. 406.

68 Alem, Ethnic Federalism in Ethiopia, supra note 15, p. 18.
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Guragigna, Sidamigna, Welaitigna, Hadiyigna, Gamogna, Gedeogna,
Keffigna, or Kembatigna, are languages of instruction just as much as Amharic
in the respective zones and districts. On the other hand, in the Oromia
regional state, as in Adama for example, Amharic is found to be the language
of instruction as often as Oromiffa.®* Within each regional state,
municipalities, zones and districts can choose their own language(s) of
instruction.” In this regard, the assurance of the Constitution, which has
promised that every ethnic community may develop its own culture and
language, is progressing irrespective of population size and political affiliation.
This is an unquestionably big achievement that strengthens the argument that
the Constitution is living up to its promise.

4. The Right to Form One’s Own State

Ethiopia is made up of many ethno-linguistic groups at different stages of
development and with varied life styles. Throughout the 1970s and 80s,
various ethnic groups were, to a certain extent, neglected by the central powers
and controversies over their future status remained unresolved.” Hence, to
break down old patterns and prevent further turmoil, the FDRE Constitution
ruled out any coercive approach to maintaining unity and provides the various
ethnic groups the right to self-expression.”” The Constitution further
promotes the concept of self-determination, which includes secession. With
this state of affairs in mind, the federal system is organized with a federal
government and nine regional states. The federal system bestowed six ethnic
groups their own regions subsuming the rest within them. “This means that
the large majority of Ethiopia’s ethnic groups does not dominate a particular
regional state, but rather constitutes a minority in one of the six single ethnic
dominating regional states or in the three remaining multi-ethnic regional
states.”"

The limited number of regions established, on the one hand, and existence of
more than 80 ethnic groups, on the other, obviously implies that most ethnic

5 Ihid.

™ Ihid

™ One sees the frequent narratives of the ruling parties both in the SNNPR, Benishangul-
Gumuz and Gambela regional states.

"2 Fasil, Constitution for a Nation of Nations, supra note 7, p. 204

™ Christophe Van der Beken, Federalism and the Accommodation of Ethnic Diversity: The
Case of Ethiopia, Third European Conference on African Studies, (2009), p. 17. [hereinafter
Beken, Federalism and the Accommodation of Ethnic Diversity] There is person who argues
that all regions are multiethnic; the difference is how this diversity is recognized both legally
and politically.
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groups do not have their own region.” Had it not been for this reason, with
the existence of more than 80 ethnic groups, the Ethiopian federation units
would not have been limited to nine. By logical extension, it is clear that
“regional states are ethnically heterogeneous although, in most of them, there
are dominant ethnic groups after whom the states are often named.” For
instance, in the Amhara regional state, in addition to the Amhara there are
the Agaw, the Argoba, the Oromo and other non-Amhara ethnic groups.
Similarly, in the Tigray regional state, there are Erob and the Kunama people.
In the Oromia regional state, there are Zay and other non-Oromo peoples
living all over the state. The Gambella regional state is also composed of the
multiethnic groups including Anywaa, the Nuer, the Majang, Komo and Opo
nations.” Likewise, Benishangul-Gumuz is composed of the Berta, the
Gumuz, the Shinasha, the Mao and Como peoples. Notably, the regional state
with the highest number of ethnic groups is the SNNPR, which is composed
of about 56 NNP.”

Taking the multiethnic nature of the Ethiopian regional states into account
and capitalizing the equality of all NNP, the Constitution recognizes the right
to self-determination to all NNP.” For this reason, the preamble of the
Constitution declares that “Nations, Nationalities and Peoples of Ethiopia"
come to the federation using their right to self-determination. This reading of
the Preamble is confirmed by different provisions of the constitution such
Article 8, 39and 47. It can thus justifiably be inferred that, NNP are the
entities designated as beneficiaries of self-determination.”

However, one may argue that the Constitution does distinguish between two
categories of beneficiaries: the “normal” and the “privileged”. The latter are
those ethnic groups who dominate the nine states and collectively form the
Federal Democratic Republic. Thus, the dominant ethnic groups enumerated
in the nine states are more privileged than those ethnic groups who constitute
the regional state but have not yet separated themselves from the states
forming the federation.® Of course, NNP, if they are not yet constituted as a

™ Kinkino Kia, The Right to Form One’s Regional State under the Ethiopian Federation: The
Case of Sidama People, Unpublished, LLB Thesis, Hawassa University, p. 33. [hereinafter
Kinkino, The Right to Form One’s Regional State under the Ethiopian Federation].

75 Tsegaye, Learning to Live with Conflicts, supra note 14, p. 91.

"® The Revised Gambella Regional state constitution, Article 46(1).

T Tsegaye, Learning to Live with Conflicts, supra note 14, p. 91.

8 The FDRE Constitution, Article 39.

™ Henrard & Smis, Recent Experiences in South Africa and Ethiopia, supra note 16, p. 43.
% |bid, p. 44.
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member state of the federation, have the right to establish their own state at
any time.®* The logical extension of this argument is that the federal
configuration will vary over time as NNP within the nine states exercise their
right to self-determination and eventually and establish themselves as a
member states of the federation.® This could be the reason why following the
constitutional declaration of the right of NNP to self-determination, Article
47(2) of the same constitution states right of the “Nations, Nationalities and
Peoples within the States to establish, at any time, their own States.”

It is perhaps with this assumption that the NNP of Ethiopia entered into the
federation on the basis of a "sovereignty-association" formula. The FDRE
Constitution seems to use the self-determination clause as a blandishment to
entice the NNP to accept the limitation of their sovereignty for voluntary
union of the federation. In this process, internal self-determination may be a
crucial tool because the existing NNP rely on to accept the limitation of their
sovereignty and remain within the federation units. The NNP accepts this
limitation because the Constitution has given the assurance that they will be
able to form their own regional states if they follow the producers, as stated
under Article 47.

In other words, the NNP can count it as their future option to withdraw from
the host region and form their own separate regional state. For that matter,
the NNP are required neither to mention some just causes that may be
invoked in favor of a right to self-determination nor to prove the violation of
their right to internal self-determination by host regional state. It is clear that
in order to exercise this right and start the process of establishing their
respective regional state, the NNP have to establish their own “Council”.®
This “Council” is the chief negotiator for the process, although it is nowhere
specified exactly how the Council should be established, or who should serve
on it.

Indeed, precise procedures are put forward under the FDRE Constitution on
how to establish new states within the Ethiopian federation.** The
endorsement of the claim by the NNP and their collective desires to form
their own region play a unique role in securing the right. Although the
Constitution has promised to all Nations, Nationalities and Peoples, which do
not have their own region yet, that they may establish their own region, the

& |bid
%2 |bid, p. 47-49.

8 Tom Patz, Ethiopia (Federal Democratic Republic of Ethiopia), in Ann L. Griffiths (ed.)
Handbook of Federal Countries, McGill-Queen's PresssMQUP, (2005), p. 142.

8 The FDRE Constitution, Article 47(3).
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political context is not exactly favorable to exercise this right. This contention
can be further substantiated by the claims of the Sidama in SNNPR and Berta
in Benishangul Gumuz.

4.1.1 Sidama Nation

During the transitional period, the current SNNPR state was organized into
five independent regions, which include Sidama, Wolaita, Omo, Kaffa, and
Guraghe-Hadya Kambata regional states, given numbers from 7 to 11
respectively. These five ethnic groups, which enjoyed the right to full internal
self-determination during the transition period, were dissolved® and formed
the Southern Nations, Nationalities and Peoples Regional State (SNNPRS) in
1994.% 1t seems that the assumption is that these ethnic groups will form
their own regional states in due course.

These ethnic groups accepted the limitation of their sovereignty relying on
Article 47 of the Constitution that gives the assurance that those NNP who do
not establish their own regional state will be able to regain it in due time.
However, these ethnic groups have been combined and remained under one
regional state. There are different views about the merger of the five regions
under one region. Some argue that just “before the regional merger took
place, several EPRDF affiliated parties in the regions established one common
political front, the SEPDF, and became a member of the EPRDF coalition.”®’
“When the parties were united across the five southern regions, it was also
desirable to have one parallel administrative structure in the south.®
“Regional officials claim that the merger of the regions came about because
regional party members’ desired to utilize common resources and manpower.
Opposition, however, claims that the merger was an outcome of pressure from
the EPRDF, which preferred to control the troublesome southern areas
through one rather than several federal units.”®

Since the regional merger in 1992, the Sidama Liberation Movement has
openly pressed the demand to reestablish its own regional state. Individual
members of the ruling SPDO (Sidama Peoples Democratic Organization),

8 Cumulative reading of National/Regional Self-governments Establishment Proclamation No.
7 of 1992 and the FDRE Constitution.

% | ovise Aalen, Ethnic Federalism in a Dominant Party State: The Ethiopian Experience 1991-
2000, Bergen, Chr. Michelson Institute, Development Studies and Human Rights, No2, (2002), p.
90. [hereinafter Aalen, Ethnic Federalism in a Dominant Party State].

8 Aalen, Ethnic Federalism in a Dominant Party State , supra note 86, p. 90.
% |bid.
% Ibid.
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later SEPDM (this is with an amalgamation of some 20 parties and SPDO,
Southern Ethiopia People’s Democratic Movement), may have supported the
claim, but it has never been on the party’s official agenda.” In July of 2005,
however, it was the SEPDM members of the Sidama council who raised the
issue in public. The Sidama zone council justified its decision to ask for
regional status by asserting that the Sidama suffered from discrimination in
the regional distribution of resources,™ lack of infrastructure and
employment, good governance, and justice.*

In addition to these justifications, many associate the claim of the Sidama
ruling party for separate regional state with the SEPDM’s poor performance in
national and regional elections, which took place in 2005. The SEPDM
officials promised to work for the realization of the Sidama Nation quest of
new regional state formation. The ruling party in Sidama has promoted the
Sidama state formation demand to mobilize support for the ousted candidates
in the reelections. Consequently, a complete ‘victory’ over the SLM (Sidama
Liberation Movement) was finally secured when all the defeated SEPDM
candidates were elected in the rerun of the polls.* For this reason, the Sidama
zone decided to ask the regional council for separation from the SNNPRS and
establishment of an independent region.**

It is a true that according to the Constitution, the NNP have a collective right
to self-determination and are entitled to internal self-determination on the
basis of attributes that they have in common. Any NNP is required neither to
mention list of just causes that may be invoked in favor of such right nor to
prove the violation of the internal right to self-determination by the central
government as a cause for forming their own regional state. What is central to
this issue is that it presupposes endorsement of the claim by the NNP and
their collective desires to form a new federation unit. The Constitution, in
dealing with and providing the right to form one’s own state, expresses the
right to form one’s own state and also details the procedures to be followed in
the exercise of the right.*

It is true that the making of a new regional state often exerts a profound
domino effect on the remaining regional states and is often perceived as a

% Aalen, Institutionalizing the Politics of Ethnicity, supra note 19, p. 163.

1 For instance, the regional budget allocation was argued to be not proportional to the
population size and multifaceted problems of the Sidama people.

%2 Aalen, Institutionalizing the Politics of Ethnicity, supra note 19, p. 163.
% Ihid.

* Ihid.

% The FDRE Constitution, Article 47.
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politically sensitive matter. So the FDRE Constitution attempts to guide the
process along a non-threatening path. The Constitution provides for a four-
step procedure and maintains that these procedural criteria must be met in
order to legitimize self-determination request. The right to form one’s own
state has to be weighed against Article 47 of the FDRE Constitution, which
laid the foundations for the exercise of such right. The NNP, who raise the
right to form a new regional state, is charged with four key tasks: initiating the
claim, managing and consolidating support for the request, transferring their
claim to the federal government and conducting internal diplomacy and
overseeing the referendum.

In view of this fact, the request of the Sidama nation to separate itself from
the SNNPRS and establish an independent region had the support of a large
majority of the Sidama Zonal Council, with the notable exception of the
Hadicho representatives.® The standing committee on legal affairs in the
SNNPRS Council, which received the request initially, and the Council of
Nationalities of the region replied that the Sidama had a constitutional right
to ask for regional status.”” But before any decision could be made, the
EPRDF’s central party apparatus intervened and stopped the process through
the SEPDM.*®

Here is the paradox, this goes against the constitutional right that recognizes
unconditional self-determination. The Constitution offers no avenue for the
ruling party to make such a decision. However, the Sidama request to
establish its own regional state was rejected by the EPRDF for fear that
accepting this request would cause similar demands from other ethnic
groups.”® The ruling party, through its chairperson, mentioned its
justifications for rejecting the claim. “First, the Sidama council had violated the
internal procedures of the EPRDF by raising the issue before it had been discussed by
party leaders at the central level. Second, the Sidama would not benefit from a separate
regional state because of the Sidama’s own lack of development. And third, if the
Sidama gained regional status, this would lead the remaining nationalities to ask for
the same”'® The ruling party also made strategic changes in the regional

% Aalen, Institutionalizing the Politics of Ethnicity, supra note 19, p. 163.
7 Ihid.
% Ihid.

% Van der Beken, Federalism and the Accommodation of Ethnic Diversity, supra note 73, p.
18. Citing Asnake Kefale, ‘Federalism and Autonomy Conflicts in the Benishangul-Gumuz
Region, Ethiopia,” in Eva Brems and Christophe Van der Beken (eds.), Federalism and the
Protection of Human Rights in Ethiopia , Mlnster: Lit Verlag, (2008), pp. 192-193

100 Aglen, Institutionalizing the Politics of Ethnicity, supra note 19, p. 163.
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administration, rewarding the leaders Sidama who had changed their stance
by appointing them to higher position.™™ Having said this about the Sidama
Nation’s demand to form its own state, the response from the government,
and the way the claim was handled, let us look into a similar claim from of the
Berta Nation in Benishangul-Gumuz regional state.

4.1.2 The Berta Nation

In terms of ethnic configuration, the Benishangul-Gumuz regional state is
composed of the Berta, Gumuz, Shinasha, Mao and Como and other peoples
residing in the region.'® Geographically, the Benishangul-Gumuz National
Regional State (BGNRS) came into being by merging parts of the former
Assosa and Metekel administrative regions. The first regional government of
the Benishangul-Gumuz region was established in 1993 under the leadership
of a newly formed regional party called the Benishangul North West Ethiopia
People’s Democratic Unity Party (BNWEPDUP) which was under the control
of the BPLM (Benishangul People’s Liberation Movement).'® The Berta
dominated in the first years after the transition, but were outnumbered when
a new political party was established with assistance from the EPRDF in
1998.* This party was a result of a merger between different ethnic parties,
representing the major ethnic groups in the region.*®

When the inaugural conference of the BGNRS convened in 1993, there were
disagreements between the Gumuz and the Berta over the sharing of political
and economic resources; specifically, the naming of the president and the
capital of the new region. The major disagreement, however, was that the
Berta (who is larger in population than the Gumuz) had a lesser number of
representatives in the regional council. After some bickering, “the two groups
finally reached a compromise that gave the office of the presidency to the
Berta and the capital to the Gumuz. Nevertheless, the interethnic conflict that
emerged between the Gumuz and the settlers in and around Pawe necessitated
moving the regional capital to Assosa.”'® The regional government faced
factional infighting which was a source of instability in the region.

191 |bid, p. 164.
102 See the third Population and Housing Census, which was held in 2007.

103 Asnake Kefale, Federalism and Ethnic Conflict in Ethiopia: A Comparative Study of the
Somali and Benishangul-Gumuz regions, PhD Dissertation, University of Leiden, (2009), p.
160. [hereinafter Asnake, Federalism and Ethnic Conflict in Ethiopia]

104 Aalen, Ethnic Federalism in a Dominant Party State, supra note 86, p. 69.
105 Asnake, Federalism and Ethnic Conflict in Ethiopia, supra note 103, p. 162,
106 | bid, p.160.
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The lack of unity within the BPLM challenges the administrative positions the
Berta’s have in the region and undermines their ability to administrate the
region effeciently. In other words, the Berta, who have political ascendancy in
the region cannot sustain its political dominance, mainly because of internal
divisions during the formative years of the new region."” As a result, the
“EPRDF decided to restructure the political landscape in the region.”*® All
the ethnic parties of the region underwent purging to from the new EPRDF
affiliated front. Under the pressure of the EPRDF, they formed one common
front and brought it under the Benishangul Gumuz People’s Democratic
Unity Front (BGPDUF).'® After the 1995 regional elections, the office of the
presidency went to the Gumuz at the instigation of the EPRDF.* This,
however, displeased many of the Berta who controlled the regional
government in the formative years.

Again, in September of 2000, there was conference in Assosa to elect the
executive officers of the regional government."* There was dispute between
the Berta and Gumuz over distribution of executive posts; specifically, the
nominee for regional president. As a result, the Berta members of the regional
council demanded an informal consultation among the members of the
executive committee before the regional council proceeded to elect the new
president. In an informal consultation, the Berta demanded the offices of the
president and the secretary. They justified their claim by indicating their
contribution to the struggle against the Derg and its population size compared
to the other titular ethnic groups of the region.*? The Gumuz and the other
executive committee members of the BGPDUF, however, rejected this claim
and insisted that both the chair and secretary should be elected by majority
vote in the regional parliament.**® The Berta, who lost political ascendancy in
the region, claimed they would establish a new regional state. This is to mean
that the impotence of the Berta in the politics and their inability to maintain
ascendancy in the regional administrative positions were some of the key
reasons that led the Berta to look for other alternatives to remain in the
dominant position. As a result, they presented their exit demand of new
regional state formation as an opportunity that would provide them a chance

17 | i
198 |bid, p. 162.
109 | hig
10 |big,
1L |bid, p. 163.
12 | hig,
13 |bid, p. 163.
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to administer themselves in their own geographic area and help them to
develop their culture and language pursuant to the Constitution.”™* The
Constitution made it clear all NNP may exercise their right to establish, at any
time, their own states and administer themselves in their respective territory.
There is hardly any standard criterion mentioned in the Constitution to
determine the validity of self-determination claims. Although this is what is
stated under the Constitution, the claim of the Berta nation was duly
entertained neither in the regional council nor in the concerned federal
house; that is, the House of Federation (HOF).

The regional council, which was composed of the five ethnic groups, rejected
their demand.'*® Equally, federal officials first dismissed the demand arguing
that the claim of the Berta nation for new state formation was unpopular and
merely reflected the wish of the Berta political elite rather than a genuine
demand of the people.® After having discredited the demand, federal
officials ordered all regional parties to undertake evaluation (‘gimegema’) and
appointed the HoF to mediate the two groups, Berta and the Gumuz.*” With
these decisions, the move to form Berta’s regional state administration was
unsuccessful. Hence, one can safely conclude that the frequent conflict that
emerged with the Berta not only affected their aim to play a prominent role in
the politics of the region but also undermined their claim to form the new
regional state.

To recap, both ethnic groups have the right to unconditional self-
determination. Their claim is legitimate and in conformity with the
constitutional provisions. It was the will of the drafters of the Constitution
that the right to self-determination would be exercised through
constitutionally established procedures.*® Looking at the legitimate efforts
these ethnic groups have made and the steps they have taken, Asnake argued
that the federal authorities were not committed to the demand to establish
one’s own state.™® Others characterize the response of the federal officials as
the hegemonic experience of the ruling regime and its centralized party rule

114 1bid, p. 164.

115 Berhanu Gutema, Restructuring State and Society: Ethnic Federalism in Ethiopia, SPIRIT
PhD Series Thesis, No. 8, (2007), p. 119. Actually, it was only the four ethnic groups, which
decided against the Berta, but Berta’s have already boycotted the council. [hereinafter
Berhanu, Restructuring State and Society].

18Asnake, Federalism and Ethnic Conflict in Ethiopia, supra note 103, p. 164.

W7 1hid.

118 Henrard & Smis, Recent Experiences in South Africa and Ethiopia, supra note 16, p. 44.
119 Asnake, Federalism and Ethnic Conflict in Ethiopia, supra note 103, p. 164.
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which tends to disregard the constitutional right to self-determination.’® One
may even have the impression that the right to state formation in Ethiopia has
only symbolic value.

In the existing situation, it would be unrealistic for the NNP to exercise their
right to establish, at any time, their own states and administer themselves in
their respective territories. The ruling party, EPDRF, made substantial effort
against both ethnic groups to not exercise their right. As Berhanu Gutema
argues, when the Sidama and Berta requested the establishment of their own
regional state, it was rejected by the EPRDF. He claims that the resistance and
reluctance of the ruling party against the claim to form of a new regional state
is an indication of the unwillingness EPRDF to accept the full consequences
of the constitution’s emphasis on ethnic rights.* Others even argue that “the
question of self-determination of nations, nationalities and peoples which is
prescribed in the Constitution as one of the most significant articles proving
the truly democratic character of Ethiopia but...this principle remains an
illusory one and serves only as a rhetorical theory.”'?

Federal soldiers and police regularly take measures against ethnic
organizations fighting for the establishment of their own constituent unit.'*
For this reason, until now neither the right to form one’s state nor the right to
secede has been exercised.'® As Tegaye describes, “the federal option, its bases
for carving out the constituent units and the constitutional recognition of the
unconditional right to self-determination were among the most contested
points as a result of which federalism remains to be a controversial subject in
» 125

Ethiopia to date”.

120 Kinkino, The Right to Form One’s Regional State under the Ethiopian Federation, supra
note 74, p. 12.

121 Berhanu, Restructuring State and Society, supra note 115, p. 119.

122 Jan Zahotik, Ethiopia between Constitutional Principles and Reality, in the Scale of
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Principles and Reality ].
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With this statement of fact in mind, one has to say the following: the
recognition of the right to unconditional self-determination would make it
more difficult to reach just and peaceful resolutions. Although this is
incorporated to express equality of various ethnic groups and promote the
right to self-determination, little has been done in terms of ensuring the
enjoyment of such rights. While both levels of governments have displayed
their will to enforce equality of various ethnic groups in their respective
constitutions, they are, at the same time, faced with the challenging task of
promoting the right to establish one’s own state. As long as the federal policy
process is mainly channeled by and through the ruling EPRDF, this seems to
be an insignificant development for promotion of the right to establish one’s
own state.'®®

5. The Right to Full Measure of Self-governance

Another promise of the FDRE Constitution is the right to full measure of self-
government within the already established regions. The Constitution vividly
states that the nations, nationalities and peoples have the right to self-
government. It also lays down what constitutes the full measure of self-
government. It reads as follows: “Every Nation, Nationality and People in
Ethiopia has the right to a full measure of self-government which includes the
right to establish institutions of government in the territory that it inhabits and to
equitable representation in state and Federal governments.” (Emphasis added.)™*’

It is clear from this provision that the right to full measure self-government
has two components. The first component is the right to establish
government institutions with the three branches: executive, judiciary and
legislative, in the territory the NNP inhabit. The second component is the
right to equitable representation in government institutions. “These
components of the right to self-government are a requirement in federal state
for achievement of national unity, which requires genuine regional autonomy,
and the political participation of the diverse ethnic groups at the federal
level.”*?® In this regard, it can be argued “Ethnic federalism in Ethiopia
involves not only the structure of the state, but a constitutional mandate to
give self-rule to Ethiopia's many nations, nationalities, and peoples.”** The

126 p4tz, Ethiopia (Federal Democratic Republic of Ethiopia), supra note 83, p. 144.
127 The FDRE Constitution, Article 39(3).

128 vvan der Beken, Federalism and the Accommodation of Ethnic Diversity, supra note 73, p.
16.

129 bid.
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question is: Is this promise of the Constitution fulfilled? The following section
assesses the achievements of the Ethiopia federal system and its pitfalls.

5.1 The Right to Self-Governance and Determination of Ethnic Identity

As stated above, the Constitution clearly recognizes the right of all the NNP to
a full measure of self-government. Obviously, the essence of self-rule
encompasses the right to establish government institutions. While noting this,
the Constitution gives the NNP more privileges and authorities that they can
exercise independent of the federal government.*® But the central issue here
is: How can the NNP exercise their right to full measure of self-government in
reality?

The Ethiopian federal system established nine regional states. This implies
that most ethnic groups do not have their own region.** The logical extension
is how these ethnic groups who are subsumed in the nine regional states
exercise their right to self-governance? As a solution to this, the Constitution
dictates and empowers the regional government to sketch the state structure
in the way that best advances the self-rule right of the NNP who are residing
in their respective territories."** The logic derived from the principle
embodied in the notion of self-determination is that, the Ethiopian federal
state has devised the possibility for groups to obtain small administrative
district (Wereda) status within the regional state they are residing.**

Hence, those ethnic groups who are not able to establish a state within the
regional state they inhabit attain self-administration of their own, in
conjunction with the regional government administrative hierarchy, and this
is applicable especially for small or medium-sized ethnic groups.*** For
example, in the SNNP regional state, in which there are fifty-six ethnic groups,
it is highly unlikely that they could all find establishment of their own states a
feasible option. For this reason, Aalen argues that since Ethiopia has more
than 80 officially recognized ethnic groups, many of them very small, the right
to self-determination is most likely to be enforced practically by giving groups

1% The FDRE Constitution, Article 39(3).

31 van der Beken, Federalism and the Accommodation of Ethnic Diversity, supra note 73, p.
16.

132 The FDRE Constitution, Article 52(2) (a).

138 Jon Abbink, The Ethiopian Second Republic and the Fragile "Social Contract", Africa
Spectrum, Vol. 44, No. 2, (2009), P. 15. [hereinafter Jon, The Ethiopian Second Republic and
the Fragile "Social Contract"]

134 Aalen, Ethnic Federalism and Self-Determination, supra note 56, p. 257.
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their own zones or special Woreda (district) administration within the
member states of the federation.

Administrations below zonal level have no legislative powers.”*® For this
reason, it can be argued that the SNNPR state structure advances self-
administration to nearly two dozen of NNP out of the 56 NNP recognized in
the region.™ The remaining 42 NNP who are residing in the region are
allowed to have local government institution (Wereda administration) which
consists of Wereda council, Wereda administrative council and Wereda court
that functions at the local level. However, unlike the Zonal council, the
Wereda council has no lawmaking power. Therefore, it may be argued that for
the remaining 42 NNP of the region the constitutional promise for full self-
determination is yet to be realized. In this regard, Getachew comments the
following

... 'the rest recognized minorities in the state, numbering more than 35, do
not have self-government apparatus, in the sense of a zone or special
Wereda, owned by them individually or in few groups. They are either
subsumed with in above zones or special Weredas, or are lumped together in

two other mosaic zones called south Omo and Segen Peoples’.**’

This is perhaps one possible reason for a frequent quest for the formation of
one’s own Zone or special Wereda, which comes from various NNP of the
SNNP region.'*®

Another point, which goes together with self-determination, is the issue of
identity determination. It is clear that the entire regional states are
characterized by extreme ethnic diversity. The quest for internal self-
determination and to have separate identities is quite a frequent question in a
region that is comprised of various NNP. The mandate to see identity based
claims and self-governance issues are given to the state council in which the

135 Ibid.

1% There are 56 ethnic communities that are recognized ethnic groups within the region for
representation purpose. Each ethnic group has one representative in the council of
Nationalities. With this formula, the 56 ethnic groups will have at least one representative,
which counts to 56 representatives. Due to their population size some ethnic groups such as
Sidama, Hadiya, Wolayita and Gurage Nations are representative by one additional
representative. Therefore, the council of Nationality has total numbers of 64 seats.

137 Getachew Assefa, Constitutional Protection of Human and Minority Rights in Ethiopia:
Myth v. Reality, PhD Dissertation, Melbourne University, (2014), p. 102. [hereinafter
Getachew, Constitutional Protection of Human and Minority Rights in Ethiopia].

138 One can mention the Gofa Nation’s claim to get its own Zone.



The Ethiopian Constitutional Promises to the Nation and Nationalities 251

community concerned inhabits and House of Federation.’*® Moreover,

identity based claims and self-governance claims are expected start from state
council. As a result, the quest for identity and equality remains one of the
biggest concerns among the various ethnic groups since this has already been
granted and promised by the Constitution.**

Therefore, when regional states establish state administration that best
advances self-government within their territory, they are expected to take into
account the language, settlement pattern and identities of the community who
are entitled to self-determination. It is also crucial for the states to determine
the identity of every community in the region before setting the government
structure. Thus, the mandate to determine identity of a given community is
left to regional states where the community concerned inhabits.** Questions
of identity determination that are submitted to a State Council shall be
decided within one year."* However, in practice, a number of identity claims
submitted to State Council have not received a decision in due time.**

Looking at these trends, Getachew commented, “[tlhe (sic) Southern state is
completely against the recognition of both new ethnic groups and new self-government
structure in the form of zones or special Weredas.” The recent speech of the Prime

3% This mandate is given for the state council by HoF which it interprets the constitution
following the Identity claim of Silte community decision. See, The House of Federation of
Federal Democratic Republic of Ethiopia Decision of House of Federation on Identity
claim of Silte community, Journal of Constitutional Decisions, vol. 1, No. 1, (2000) p. 41.

140 The constitution grants and promises any community, which fulfills the requirement, stated
in article 39(5). Article 39(5) of the FDRE constitution enumerates different elements the
need to be fulfilled by a given community to be considered as Nation, Nationality or
People. The entire parts of this sub provision read as follows: “A Nation, Nationality or
People" for the purpose of this Constitution, is a group of people who have or share a large
measure of a common culture or similar customs, mutual intelligibility of language, belief
in a common or related identities, a common psychological make-up, and who inhabit an
identifiable, predominantly contiguous territory”.

141 Such mandate is given for the regional council following the identity quest of the Silte case
by the House of Federation. The House on its decision made it clear that the made to
determine identity question is the power of the state council. On its decision, the House
indicated that the regional state council to whom the claim is submitted is expected to, in
the process of determination of this issue, conduct with direct participation of the
community that raises the question, by secret ballot, in a free and fair manner and is
attended by impartial observers. However, if community who invokes identity claim
dissatisfied with decision of the state council or feel the decision of the state Council
contradicts with the Constitution, they can appeal to the House of Federation.

142 Decision of House of Federation on identity claim of Silte community, supra note 139, p.
41.

143 Getachew, Constitutional Protection of Human and Minority Rights in Ethiopia, supra note
137, P. 147.
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Minister also reinforces the same view. The primer on the statement he made
during the meeting with academic staff gathering from various universities
underscored that the quests for identity issues are long resolved.** In the
presence of ample identity-related cases filed before the state council registrar,
such a stand of the government tends to cast doubt on political commitment
towards maintaining the initial objective of ethnic federalism plans and the
promise of the Constitution to protect ethnic identity.

5.2 The Right to Equitable Representation in State Administration

Another component of the right to full measure of self-government is the
right to equitable representation of the NNP in the government institutions,
be it federal or regional state. Beyond the right, the federalism principle of
shared power and federal union are achieved when federation units/ ethnic
groups/ can exert sufficient influence in the federal institutions.'* The
Ethiopian federal system presents limited experience on the provision of
equitable representation of the various ethnic groups in the executive line.
The Constitution is silent regarding how this equitable representation can be
achieved. In this regard, Abera observes

...the nation nationalities and peoples are entitled to fair representations
in proportion to their numerical size in the country. Thus, in their
structure, the different institution at the federal level including the
executive and the federal civil services should mirror image of the ethnic
profile of the country.'*

To prove the validity of such an assertion, one may look to the 2010 and 2015
executive cabinet appointments. The practice in those periods have disclosed
that the executive is dominated by few nations irrespective their population
size. These are Tigray, Amhara, Oromo, Wolayita, Gurage, Silte, Sidama,
Hadiya, Somali, Afar nations.*”” The numbers of representative from NNP are
presented in the table below.'*

144 A speech made by Prime Minister Haylemariam Desssalgen during his meeting with
academic staffs of various universities, on March 15/2016.

145 Van der Beken, Federalism and the Accommodation of Ethnic Diversity, supra note 73, p.

16.

146 Aberra Dagafa, The scope of Rights of National Minorities under the constitution of the
Federal Democratic Republic of Ethiopia, Ethiopian Constitutional law Series, Vol.1
(2008), p. 132. [hereinafter Aberra, The scope of Rights of National Minorities)].

7 This observation is deduced from the information provided on the EPRDF website, available
at, http://www.eprdf.org.et/, last accessed on 24 March 2016.

18 1hid.
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It is true that of all the more than 80 ethnic groups in Ethiopia, all of them
cannot be appointed as ministers. This triggers readers to ask the following
question: In what way should power be shared among the different ethnic
groups? An incidental question one may raise at this juncture is: Among those
nations who are represented in federal executive offices, who outnumber
those nations residing in the Benishangul-Gumuz and Gambella regional
state, since those NNP who are residing in these regional states are not
represented in the ministerial posts? Simple mathematical comparison of
population size of Somali nation and Tigray or Silte reveals inverse relation
between population size of nations and their representation in federal offices.

According to the 2007 Housing and Census, the total population of the
Somalia region was 5.3 million; whereas, the total population size of the
Tigray and Silte were about 4.9 million and 877,251 respectively.**® With such
population sizes, the Somali nation has one representative in the executive
whereas the Silte nation, that counts one fifth of the Somali nation, has two
representatives. This simply shows the allocation of ministerial posts and
appointment for executive branch is not carried out based on population size
of the NNP. This perhaps goes against one of the pillars of self-government
enshrined in the Constitution, which points out that all NNP has the right to
equitable representation in the government institutions, which includes the
executive branch.

In this regard, Christophe Van der Beken argues that “executive is dominated
by the four EPRDF affiliate regional states, i.e. the Tigray, Amhara, Oromia

14° See the third Population and Housing Census, which was held in 2007.
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and SNNR regional states.”**® He further argues that, “more than 19 of the 21
ministers (excluding those posts which have ministerial status) are from these
regional states. The remaining two ministers are from Afar and Somali
regional states. The other regional states such as Benishangul-Gumuz and
Gambella have no representation in the federal ministerial positions.”**
According to Van der Beken, the constitutional guarantee for equitable
representation of all NNP is limited to the parliament and the second
chamber, HoF.™ In this regard, the existing political context prevents a full
operation of the constitutional provisions.”® Hence, the constitutional
indoctrination that entitles equitable representation the NNP in all branches
of government including in the executive branches is less practiced.

Distribution of ministerial posts based on party affiliation and for regional
states, rather than for the NNP, is in sharp opposition with the Constitution.
The circulation of the executive lines within few ethnic groups goes against
the promises of Ethiopian federalism. Emphasizing the same point, Getachew
concludes the constitutional claim to have equable representation at the
federal institution has not been brought into practical effect."* In sum, the
above arguments show cabinet membership is allotted based on the party
membership, loyalty to the EPDRF and the roles played in the party politics.
For that matter, it is a noticeable fact that those personnel who are once in
the cabinet post, remain in the executive for more than two terms. This could
be among the major factors causing many of the NNP to be denied equitable
representation.

The right of NNP to have equitable representation is not only limited to
federal institutions, but also equally applies at regional state institutions
t00." In this regard, the author of the piece presents the experience of the
SNNPR state.™® The council of the SNNPR state consists of two chambers:
the State Council and Council of Nationalities.™” The members of the first

150 van der Beken, Federalism and the Accommodation of Ethnic Diversity, supra note 73, p.
16.

15 [ bid.
152 | bid.
158 |bid, pp. 17-18.

154 Getachew, Constitutional Protection of Human and Minority Rights in Ethiopia, supra note
137, p. 78.

1% The FDRE and Revised SNNP Regional State constitutions, Article 39(3).

1% The SNNP regional state which is presented in this section was purposely selected for
investigation on the basis of its accessibility of the area to the writer of this piece.

7 The SNNP Regional state constitution, Article 48.
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chamber, the state council, are elected by universal and direct elections by
means of the plurality system.™® Like the HoPR, this electoral system results
in the larger (more densely populated) state administrative district having
many more representatives in the state council than the smaller ones. On the
other hand, because of its specific composition, the Council of Nationality
offers relatively equitable representation. Article 58(2) of the SNPPR state
constitution stipulates that all the NNP have the right to be represented by at
least one person in the state council. Article 58(2) adds that the NNP have the
right to one additional seat for every one million of their population. These
representatives are elected from the zones and special council. Pursuant to this
provision, there are 56 recognized ethnic communities in the region that are
entitled to representation. Each of these ethnic groups has at least one
representative in the Council of Nationality. Based on this, the 56 ethnic
groups have 56 representatives. Due to their population size, some ethnic
groups such as Sidama, Hadiya, Wolayita and Gurage Nations are represented
by additional representatives. Therefore, the Council of Nationality has a total
of 64 seats.

This shows, like the Federal Houses, there is equitable representation of the
NNP in the state councils. As far as the ethnic composition of executive
council of the SNNP is concerned, two representatives each represent Sidama,
Wolayita, Kefa and Gurage nations. The remaining, Silte, Halaba, Bench-
Maji, Gamo, Hadiya, Yeme and Gediyo have one representative each.™ The
allocation of executive council posts seems fairly distributed across the NNP.
The logical extension of this is that NNP are equally represented in the state
administration.

6. Composition of the Military

Given the importance of a federal system in enhancing public participation,
its institutional development should mirror the entire community, including
minorities, in its legislature, executive and judiciary.’® Consistent with this
argument, Assefa argues that federal institutions should reflect existing
diversity in the legislature, judiciary, civil service and the army (Emphasis
added).™™ This creates the impression that the more the ethno-nationalist

1% The Revised SNNP Regional state constitution, Article 50(1).

1% Interview with Aynekulu Gohtsebah, Information officer at Southern Natations,
Natationality, Peoples Regional State, state council, Hawassa, (27 May 2016).

160 Nigussie Afesha, Dual Constitutions and Concurrence of Constitutional Powers in Ethiopia:
Who Has the Mandate to Determine Particulars by Law? Bahir Dar University Journal of Law,
Vol. 4, No.2, (2014), p. 30.

161 Assefa, Ethiopia's Experiment in Accommodating Diversity, supra note 17, p. 464.
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forces see their image at the federal level, the more they will have the
impression that they are part of it, and this makes various ethno-nationalist
forces to remain loyal to the system.*®

It is with this objective that the Constitution dictates the composition of the
national armed forces to reflect equitable representation of NNP of
Ethiopia.'®® The aim of the Constitution was primarily to establish an army,
which would represent ethnic composition of Ethiopia. Very much linked to
this point, the federal Constitution recognizes the fact that the military is kept
appropriately distant from the politics by laying the ground for how
government power is exercised and lost.*® The assertion of the Constitution
regarding how power is held and armed force to be headed, at least for
administrative and political purposes, by a civilian minister, are indications for
the divorce between the politics and the military in Ethiopia.*®

The Constitution further indicates the overall responsibility of the armed
force. The main responsibility of the armed force is to protect the sovereignty
of the country and carry out any tasks, as may be assigned to them under any
state of emergency declared in accordance with the Constitution. The
Constitution warns the armed forces to carry out their functions free of any
partisanship to any political organization(s)."®® Leenco Lata, in this regard,
argued that “Making the composition of the officer corps as inclusive as
possible is equally necessary in the experience of the states of the Horn of
Africa because it could go a long way to dispel the current suspicion that the
military favors a particular ethnic, religious or regional group.”**” A similar
idea is indicated under the defence establishment proclamation. The
proclamation reads “Defence Forces safeguard the country's sovereignty;
embody a fair representation of Nations, Nationalities and Peoples and carry
out their functions in a manner free from, political loyalties”**®

162 1hid.
163 The FDRE Constitution, Art 87(1).

164 Tsegaye Regassa, Issues of Federalism in Ethiopia: Towards an Inventory of Legal Issues, in Tsegaye
Regassa (ed.) Issues of Federalism in Ethiopia: Towards an inventory of legal issues,
Ethiopian Constitutional Series, (2009) p. 7. [hereinafter Tsegaye, Issues of Federalism in
Ethiopia]

15 1bid.

166 See article 87(3) of the FDRE Constitution.

187 Leenco Lata, Constitutionalism, Self-determination and the African Union,
constitutionalism and Human Security in the Horn of Africa conference, (2007), p. 43.

168 Defense Forces Proclamation, Proclamation No. 27/1996, Federal, Negarit Gazetta, preamble
of the Proclamation
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Moreover, the proclamation consists of the major powers and functions of the
minister and General Chief of Staff.*® Despite laying down the major powers
and functions of the minister, the proclamation is mute on the point that the
composition of the military shall reflect the images of all the ethnic groups. It
is unclear whether the system uses quota mechanism or proportional
representation based on population size.

Having such a general remark in mind, if one looks at the practice with
respect to composition of the officer corps of the Ethiopia army, two
important aspects turn out to be crucial. The first one is the composition of
the national defence force in general, and the second relates with the
composition high-ranking officers. With regard to the ethnic composition of
the entire military, there is an effort made to mirror the ethnic groups in the
military. The table below shows the ‘rough’ configuration of regional states in
the military of Ethiopia rather than equitable composition of the NNP.*"

No | Regions Year 1996/97 Year 2011
1 Ambhara 25,111 30,343
2 Oromiya 21,357 25,205
3 SNNP 9,800 22,842
4 Tigray 39,896 18,580
5 Afar 0,963 0,449
6 Somali 2,361 1,289
7 Gambella 0,002 0,020
8 Harari 0,030 0,013
9 Benshangul-Gumuz 0,480 1,259
98,525 99,518

Source: HornAffairs.com?™

In relation to the composition of high ranking military Officers, Neamin
argues there has been domination of minority ethnic elite in military,

16% Defense Forces Proclamation No. 27/1996, Articles 23 and 24.

170 The writer of this piece wants to bring one point to the attention of the reader that this table
does not reflect the ethnic composition of the military at the grassroots level. This implies
that one can make an inference how the military is composed of ethnically taking the
ethnic composition of the regional states.

11 HornAffairs.com (last visited on 5/24/16). NB: Here, | would like to bring two things to
the attention of the reader. First, the source itself doubts completeness of the data which is
presented in the table. Second, the website notes that “The size of active military personnel
was estimated 138,000 in year 2008, according to the latest available data on the Stockholm
International Peace Research Institute (SIPRI) and the World Development Indicators
(WDI) databases.”
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intelligence and security services.'” Citing Berhanu, Neamin claims that the
single ethnic domination, which has been observed in the military, is contrary
to the rule of the Constitution, which claims that the composition of military
should reflect all the NNP. He refers to a comprehensive list of the key and
commanding positions held by Tigreans in the military as an evidence for his
contention. The list shows an ethnic group, which constitutes 6% of the total
population controls 95% of the command posts in the military. He further
adds

It is not possible by any kind of qualitative measurement for promotion —
merit, experience, education and other criteria — that a single and minority
ethnic group would have what it takes to hold 57 out of the 61 key and
mission critical positions within the national military. Nothing can be
further from the truth; the only thing that they have is their ethnicity and
political loyalty to be able to totally dominate the military in such grossly
disproportional ratio. This is the penultimate and most central point that
comes out very loud and clear indeed.'"

In the same way, Getachew argues that “Due to the absence of rule and
principles for ... defense, security, intelligence and economic institutions of
the federal government are currently controlled by the powerful TPLF,
catering for the Tigre ethnic minority, constituting only about 6% of the
national population”*’* (emphasis added)

A potential reason for holding commanding positions in the army by Tigreans
could be that the greatest number of the revolutionary fighters belonged to
the Tigray during war with the previous regime, and they started struggle
against the Derg regime earlier than others. The logical extension of this
argument is that they already hold the commanding posts before other
fighters joined them and they therefore continue in their dominance.

In informal dialogue with a retired higher military commander, the
interviewee mentioned that the government decided those higher military
commanders to be lowered by two ranks.'” This was done to create the

172 Neamin Zeleke, Minority Ethnic Domination of the Military in Ethiopia, (2016), available
at,

www.nazret.com/blog/index.php/tigres_dominate the military_in_ethiopia last accessed
on 24 May 2016.

173 1bid.

174 Getachew, Constitutional Protection of Human and Minority Rights in Ethiopia, supra note
137, p. 13.

1% Informal discussion with a retired army personnel (Name, age and position remain
confidential).
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opportunity for other ethnic groups to appear in the higher military position.
Despite this claim, many people still think that one ethnic group dominates
the military. This is in sharp contrast with the principle of the Constitution,
which promises the military to reflect the image of all the NNP.

Concluding Remark

During the last half of the 20™ century, Ethiopia has witnessed three regimes:
the Imperial, Derge and post 1991 regime. Each of them have had different
policies with regard to ethnic and religious equality, accommodation of
diversity, decentralization and building one economic and political
community. Their policies and what they promise to the public are reflected
in their respective constitutions. For instance, the FDRE Constitution rules
out the keeping of the country together by force and provides the various
ethnic groups the right to self-expression. The Constitution also promises all
NNP may establish their own state, at any time, in their respective territory;
promote their culture; have equitable representation in the state institutions
(both federal and regional); and the military is also expected to mirror in its
composition the image of all NNP of Ethiopia.

Although there are positive efforts that promote national unity, sideline
moves, which shadow the aim of the Constitution to form one economic and
political community, are also witnessed. On a positive note, inter alia, there
are improvements in access to education, health and infrastructure in the
entire regional states, which may be cited as the best moves to maintain one
political community. However, despite such success stories and achievements
in maintaining national unity, there are incidents that repudiate the moves to
form one economic and political community. In this regard, the celebration of
the martyrs of Chelenko in Harari regional state realm might, in some cases,
give rise to internal tensions.

The Constitution promised that all the NNP may promote, develop and use
their own languages for education and self-administration. As a result, out of
some 80 local languages spoken in the country, 19 are now used for such
purposes. This is clearly a major achievement that strengthens the argument
that the Constitution is living up to its promise. Conversely, although the
Constitution has promised that all NNP, which do not yet have their own
region, may establish their own regions, the political environment on the
ground is not conducive for smooth exercise of this constitutional right. One
can see the frequent requests of the Sidama Nation in the SNNP and Berta
Nation in Benishangul-Gumuz regional states for the formation of their own
regional states.
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Another promise of the FDRE Constitution is the right to full measure of self-
government of the NNP, which encompasses the right to establish
government institutions and receive equitable representation in government
institutions. Once the federal system is established, the Constitution dictates
and empowers the regional government to sketch the state structure in the
way that best advances the rights of the NNP who are residing in their
respective territories. In so doing, those ethnic groups who are not able to
establish a state within the regional state they inhabit could attain self-
administration of their own below the regional government. This particularly
applies to small or medium-sized ethnic groups. In this regard, the Ethiopian
federal system has some achievements as it establishes self-government at the
zonal level for around 30-40 NNP across the nine regional states. The other
recognized NNP have no self-government apparatus at the zonal and special
Wereda levels.

As far as composition of the Ethiopian army is concerned, there are two ways
of looking at the matter. The first aspect is the composition of the entire
military at grassroots level, and the second concerns the composition of
general officers. In relation to the composition of the higher rank military
officers, there has been a domination of minority ethnic elite in military. This
is in sharp contrast with the principle of the Constitution, which promises the
military to should reflect the image of all the NNP.

To recap, there are constitutional promises which are enforced reasonably and
those which remain largely in theory. The promises that fall under the latter
(those which remain only as promises) are new regional state formation,
equitable representation in the federal and state government institution,
composition of national defence. Leaving these constitutional promises
unfulfilled will hinder the move to establish a multiethnic community
founded on equality and rule of law. The government should tackle the
aforementioned limitations in the following ways. With regard to new
regional state formation, the government has two options to handle the
matter: either it allows the NNP to exercise the right to unconditional state
formation as vividly promised by the Constitution, or it shall amend the
Constitution that claims to allow unconditional new state formation.
Therefore, the Constitution shall incorporate some conditions like “serous
cause”, the fulfillment of which is required to the exercise of the right to
establish one’s own regional state. As far as equitable representation in the
federal and state government institution is concerned, there should be
legislative measures that clearly show how various NNP are well represented in
all levels of the government institution, be it through quota system, on base of
population size or a sum of the two. Yet another very central issue is the



The Ethiopian Constitutional Promises to the Nation and Nationalities 261

ethnic composition of the military. Where the composition of army is
concerned, there should be quota system to make the composition of the
officer corps as inclusive as possible and to bring several NNP in the
administration position of the army and hold key and commanding positions.
In doing so, we can dispel the current suspicion that the military favors a
particular ethnic group.






Enhancing the Representativeness of the Ethiopian Electoral
System: A Case for a Mixed Member Proportional (MMP)
Electoral System

Temesgen Sisay®
Abstract

Electoral systems can be understood as a means by which popular votes
can be converted into parliamentary seats on the basis of a scheme
designed for this purpose by respective states. As specific contexts
obviously vary, states are free to design an electoral system that best fits
their particular realities. Designing an appropriate electoral system,
however, essentially involves balancing its representativeness and
accountability objectives. The purpose of this article is to investigate the
salient features of the dominant electoral systems which are being
practiced in major democracies of the world and identify a system that
appropriately fits the Ethiopian context. Based on critical analysis of
the majoritarian and proportional electoral systems and appraisal of the
existing Ethiopia’s electoral system, it is argued that a Mixed Member
Proportion (MMP) electoral system, which is an aspect of a mixed
electoral system, best fits the Ethiopian situation as it can ensure
representativeness and accountability together.

Keywords: Electoral System, Majoritarian, Proportional, First Past the Post,
Mixed Member Proportion, Plurality.

Introduction

The existence of a well designed appropriate electoral system is an important
democratic tool that helps translate popular votes into parliamentary seats in
an appropriate and effective manner. A well designed and structured electoral
system helps address the issues of how people express their views, how
electoral districts are organized and how seats are allocated in proportion to
popular votes secured by political parties. In addition to translating electoral
votes into parliamentary seats, it also has a profound role in shaping the
democratization process of countries." The concept electoral systems is used to
refer to a very specific set of norms and procedures used in an election to
decide how the electorate chooses those who will hold the positions either
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! Horowitz, D., A Democratic South Africa? Constitutional Engineering in a Divided Society,
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through party candidacy line or in individual based candidacy. The electoral
system as a means for exercising democratic principles and as democracy
means more than holding an election; the processes must be free, fair and
competitive in order to give equal opportunity to all participants involved.

There are certain types of electoral systems which are predominantly
implemented in different democracies of the world. These electoral systems
are designed by considering the specific contexts and realities of countries.
Among the major electoral systems, the majoritarian and proportional electoral
systems are the most common. According to reports, majoritarian
representations are higher in the number according to population size as the
major implementers of this system are highly populous like India and China.?
However, in a number of countries, the proportional system is dominantly
implemented by the majority of countries around the world. The Federal
Democratic Republic of Ethiopian Constitution (FDRE) indicates that
Ethiopia has introduced a plurality® or First Past the Post electoral system
which is one component of majoritarian system. In this electoral system, a
candidate is only required to get the highest number of votes among the
candidates to be declared as winner unlike an absolute majority vote.

The purpose of this article is to explore whether the existing electoral system
in  Ethiopia accommodates the question of accountability and
representativeness that an ideal electoral system needs. Moreover, this article
forwards an alternative system that could address the limitations of the
Ethiopian electoral system that have been witnessed in the past elections.

This article proceeds as follows: first, it revisits and discusses the major
electoral systems that are implemented in different countries and shows their
strengths and weaknesses. Next, the article explores the electoral history of
Ethiopia since the introduction of the first written constitution in 1931 and
continues by discussing the nature of electoral system introduced under the
current Ethiopian constitution. Finally, it suggests an electoral system that
would fit the existing reality of the country.

1. Overview of Electoral Systems

The choice of electoral system and building electoral institutions is the most
important decision for any democracy as electoral systems play a significant

2 Reynolds, A., Reilly, B. et al, The International IDEA Handbook of Electoral System Design,
International Institute for Democracy and Electoral Assistance, Sweden, Stockholm, 2005,
P.31 ( here in after Reynolds).

® The Constitution of The Federal Democratic Republic of Ethiopia, 1995, Article 54(2),
Federal Negarit Gazeta, Year 1, number 1.
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role in influencing the outcome of the election* and shaping the nature of the
democracy itself. Therefore, any given choice made about a particular
electoral system will have an effect on the future political life of the country
concerned, and electoral systems, once chosen, often remain fairly constant as
political interests solidify around and respond to the incentives presented by
them. The nature of electoral law introduced in a certain country will have an
impact on the political atmosphere present in that country. As Benoit rightly
pointed out, “electoral systems decide how votes are converted in to seats.”
In this case, the electoral systems implemented in any political environment
will shape the number and size of political parties that could win seats both in
national® as well as local legislatures. An electoral system is a means that
converts the votes cast in an election into seats and political positions won by
the contestant political parties and individuals in a given political
environment.” The electoral system may not always shape the nature of
politics and political forces in the polity. Rather, it may also be influenced and
shaped by political forces running in the country as these forces will strive to
introduce an appropriate electoral system that benefits them more.®

That is the reason why there has been a wave of constitution-building
following the explosion of new democracies in Central and Eastern Europe,
Latin America, Asia, and Africa’. In these states, the choice of an electoral
system generated heated debates, which must necessarily be resolved before

4 Lijphart, Arend,. The Political Consequences of Electoral laws, 1945-1985, American Political
Science Review, vol. 84, No.2, 1990, p. 485.

® Kenneth, Benoit., Electoral Laws As Political Consequences : Explaining the Origins and
Change of Electoral Institutions, Annu. Rev. Polit. Sci., 2007, p. 364 online available at
http://www.annualreviews.org/journal/polisci last accessed on 12/2/16.

& A proportional representation electoral system that is being implemented in Germany, Turkey
and Netherlands significantly influences’ the size and number of political parties that join the
legislature through the introduction of the concept of minimum threshold. As there is no
uniform application of the concept, in Turkey, a political party will not join the legislature
unless it secures minimum of 10 % of the seats in the legislature. In Germany, minimum
threshold of 5 % is required to secure seats in the legislature. However in the Netherlands, a
minimum threshold of 0.67 % is required to join the legislature.

" Supra note 2, Reynolds p. 31.
8 Supra note 5, Kenneth, p. 364.

® Huntington, S., The Third Wave: Democratization In the Late Twentieth Century, University
of Oklahoma Press, Oklahoma,1993, p.32. available at
https://www.ou.edu/uschina/gries/articles/IntPol/Huntington.91.Demo.3rd.pdf last
accessed on 2/19/2017.
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other constitutional issues could be settled. During the 1990s, dialogue about
the electoral system moved from the margin to mainstream on the political
agenda. This move brought growing attentiveness to the fact that electoral
rules are not neutral; the way votes are changed into seats means that some
political groups are ruled into the policymaking process while others are ruled
out. The core agenda is concerned with whether countries should adopt
majoritarian  systems which prioritize government effectiveness and
accountability, or proportional systems, which promote greater fairness to
minority parties and more diversity in social representation. Those dissatisfied
with the status quo have increasingly turned towards "constitutional
engineering"® or "institutional design"** to achieve their ends. Electoral
systems are important institutions of democracy that convert voter preferences
into collective choices. Moreover, in the modern sense in which legitimacy is
primarily assumed to derive from democracy; it is possible to conclude that
representative democracy would have been impossible without having
electoral systems as an instrument.

Elections are used to choose heads of state, heads of government, and
members of the legislature, as well as a variety of other offices in political
democracies. Chief Executives can be elected via direct' or indirect'® means. In
a direct election, voters cast ballots directly for a set of eligible candidates. In
an indirect election, a group of electors are selected who then elect the
President. In other countries, such as Ethiopia** and Italy, the President is
elected by parliament though he/she is not a chief executive.

10 Sartori, G., Comparative Constitutional Engineering. London, Macmillan, 1994, p. 95.

1 Lijphart, A, and Waisman, C.H., Institutional Design in New Democracies, Boulder, CO,
Westview Press, 1996, p. 45.

12 Political systems that use direct elections of the president include France, Russia, and
Argentina among others.

13 For instance, the United States employs an indirect method for electing the President, where
voters (or state legislatures) select presidential electors, who then comprise an Electoral College.
These electors then select the President. Although generally the Electoral College reflects the
popular vote, this has not always been the case in the history of the United States. The most
recent example of this being the highly contested 2000 election where the Democratic
candidate Al Gore had more popular votes than the Republican George W. Bush, but the
latter had more electoral college votes — and was subsequently elected. Even in the recent
election, Hilary won popular votes but lost the presidency as well.

4 In Ethiopia, the scenario is different as the power to elect the nominal president is given to
the joint Houses, the House of Peoples Representatives and the House of Federation.
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2. Major Electoral Systems

There are different electoral systems that are applicable in different
democracies. These electoral systems differ from country to country and are
diverse in their nature. The most common mechanism through which to
examine electoral systems is by looking into how they translate popular votes
won into legislative seats. In other words, we need to look at both the votes-to-
seats relationship and the level of wasted votes. Ever since the influential
work of Maurice Duverger™ and Douglas Rae'®, the literature has classified
the main types of electoral systems and sought to analyze their consequences.
Accordingly, the plurality/majority system, proportion representation system
and the mixed system are the major and most commonly applicable electoral
systems in different parts of the world; this article focuses on the first two
electoral systems.

2.1. Majoritarian Electoral Systems

A worldwide survey found that 96 (35.56%) out of 270 countries use
majoritarian/plurality systems of election.'” This is the oldest electoral system,
dating back at least to the 12th Century; it is also the simplest system of
election. In this system, after votes have been cast and totaled, those parties or
candidates with the higher votes are declared the winners. Moreover, this
electoral system is commonly used in single-member district.*® In the case of First
Past the Post (FPTP), sometimes referred as a plurality single member district,
the winner is the candidate with the most votes, but not necessarily an
absolute majority of the votes. When the FPTP system is implemented in a
multi-member district’, it is referred as a Block Vote.”® In this system,

15 Duverger , Maurice.,, What is the Best Electoral System? ” in Lijphart and Bernard, (eds.)
Choosing an Electoral System: Issues and Alternatives , New York : Praeger, 1984.

6 Rae, D., The Political Consequences of Electoral Laws New Haven, Yale University Press,
1971, p. 35.

17 http://www.ipu.org/parline-
e/ElectoralSystem.asp?’REGION=All&typesearch=1&LANG=ENG, last accessed on
11/20/16.

18 Single-member district is an electoral system from which only one member is elected to a
legislature or elected body.

19 Multi-member district is a district from which more than one representative is elected to a
legislature or elected body.

2 Block Vote is a plurality majority system used in multi-member district in which electors have
as many voter as there are candidates to be elected and voting is candidate centered.
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candidates are declared as winners regardless of the numbers and percentage
of votes they received from voters.

A majoritarian system, such as the alternative vote and the two-round system,
try to ensure that the winning candidate receives an absolute majority. Each
system in essence makes use of voters’ second preference to produce a winner
with an absolute majority if one does not emerge from the first round of
voting. This category can be subdivided into those requiring candidates to win
a plurality, or an absolute majority (50+ percent) of votes to be elected and
these are the most commonly applicable majoritarian systems as briefly
discussed below.

2.1.1. Plurality Elections/First Past the Post

Among the majoritarian electoral systems, a plurality election system (also
referred as First Past the Post system), is the simplest form of election system
that uses single-member district and candidate-centered voting. The aim of the
First Past the Post systems is to create a 'manufactured majority', that is to
exaggerate the share of seats for the leading party in order to produce an
effective working parliamentary majority for the government, while
simultaneously penalizing minor parties, especially those whose support is
spatially dispersed. This system focuses on the creation of effective
government through dominant and majority party in the parliament and does
not pay attention to representation of voters in the legislature. Voters will
select only one among the names of the nominated candidates from a list and
the winner will simply be the person who receives most votes; in theory she
could be elected with two votes, if every other candidate only secured a single
vote. As a result, the leading party boosts its legislative base, while the
struggling parties gain meager rewards. The focus is effective governance, not
representation of all minority views. The basic system of simple plurality
voting in parliamentary general elections is widely familiar: countries are
divided into territorial single-member constituencies; voters within each
constituency cast a single ballot (marked by a X) for one candidate; the
candidate with the largest share of the vote in each seat wins the office; and in
turn the party with an overall majority of seats forms the government.

In this system, candidates usually do not need to pass a minimum threshold of
votes, nor do they require an absolute majority to be elected, instead all they
need is a simple plurality i.e. one vote more than their closest rivals. Hence, in
seats where the vote splits almost equally five ways, the winning candidate may
have only 25% of the vote, while the other contestants get 20%, 20%, 20%
and 15% respectively. Although two-thirds of voters supported other
candidates, the plurality of votes is decisive. In this system, the party’s share of
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parliamentary seats, not its share of the popular vote, counts for the formation
of government. A government may also be elected without a plurality of votes
s0 long as they have a parliamentary majority. Due to this, research conducted
by Lijphart shows that this system is less representative than PR systems.?! In
addition, it will create a constitutional authoritarian government that secures
government position without adequate popular representation.

The plurality system is used for election to the lower chamber in different
countries including the United Kingdom, Ethiopia, Canada, India, the
United States, and many Commonwealth states. In Africa, 15 countries®,
mostly former British colonies, use FPTP systems. David Farrell, in his study
of electoral systems, notes that although the trend has moved away from
FPTP, it still remains the most commonly used system in population terms.?
In terms of the number, the countries using plurality systems are fewer,
though in terms of population size, these systems represent more people as the
most populous countries including China and Russia are using plurality
systems.

The plurality election system is praised by its proponents on the following
grounds. The primary reason for the preference of this system over other
systems is its simplicity. Due to its simplicity nature, the plurality electoral
system provides a clear-cut choice for voters between different parties and
voters will have the chance to simply elect among the contestants. Moreover,
in plurality systems there will be clarity of responsibility and democratic
accountability by giving voters in each constituency the chance to hold their
representative responsible.? In addition, this system is believed to enhance
constituency service, in that the electorate can call upon individual
representatives to directly address their concerns. This alone will help the
system produce winners who are representatives indebted to defined
geographic areas.

2 Lijphart, A., Patterns of Democracy: Government Forms and Performance in Thirty six countries, Yale
University, USA, 1999, p. 162.

22 Among 28 courtiers that are using majority systems in Africa, 15 countries are using First Past
the Post system, available at
http://www.ipu.org/parlinee/ElectoralSystem.asp?LANG=ENG&REGION_SUB_REGION
last accessed on11/20/16.

Z Farrell, D., Electoral Systems: A Comparative Introduction, London, Macmillan, 1998, p. 13.
24 Supra note 15, Duverger.
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The plurality system, among other majoritarian systems, is also preferred for its
contribution to establishing a single party government. Due to the formation
of single party government, coalition governments will become exceptions
rather than the rule. This will help to establish cabinets which are not
shackled by the restraints of having to bargain with a minority coalition
partner. Moreover, plurality systems are also preferred over the other systems
because they create links between constituents and representatives. In this
context, candidates to be elected clearly represent defined areas of the cities,
towns or regions rather than party labels. The geographical accountability
implemented in plurality system is more important and sensible in those
developing countries which have predominantly agrarian and nomadic
societies who value candidates who belong to their tribe.

On the other hand, plurality election systems are criticized on different
grounds. The plurality election system is criticized in that it does not ensure
fair representation for smaller political parties as they are generally dominated
by the largest ones. This happens when, for example, a political party or an
individual candidate that wins a maximum of, say, 15 percent of the votes,
should win a maximum 15 percent of the legislative seats in both the national
and regional legislatures, at least in principle. However, the plurality election
system can totally prevent smaller political parties from having seats in the
legislature and deny them from having a fair representation comparative to
their votes in the legislative offices.® The system gives overall votes to a single
winner by rejecting smaller political parties who should deserve fair
representation in both the national as well as local legislatures. This system is
believed to be intentionally designed to represent only one part of the public,
those who vote for the winning candidate in an election. Everyone else, who
may make up 20%, 30% or, in some circumstances, even the majority of
voters in a district, gets no representation. Based on this

Plurality elections are also criticized for excluding women from representation
especially in the male-dominated party structures. This system affects women’s
ability to be elected to the legislative offices in both the national as well as
local legislatures. Recent studies show that the number of women
parliamentarians has increased from over time due to the move from

% Supra note 7, Reynolds p. 36.

% |In the 1993 federal election in Canada, the Progressive Conservative won 16% of the votes
but only 0.7% of the seats in the Parliament. Moreover, in the 1998 general election in
Lesotho, the Basotho national Party won 24% of the votes but only 1% of the seats in the
parliament.
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majoritarian to proportional representation systems.?” According to the study,
the result from low to high participation of women in the parliament is
shaped by the use of an open-list proportional electoral system, a method
requiring voters to choose a single candidate on a party list.?

Moreover, the plurality system is criticized for its contribution for the
proliferation of ethnic or clan based political parties who base their electoral
campaigns and policy platforms on conceptions that are attractive to the
majority of people in their region but exclude or are hostile to others who do
not belong to their ethnic group or clan.?® This has been an ongoing problem
in African countries like Malawi, Kenya and Ethiopia® where large communal
groups tend to be regionally concentrated. These countries will thus become
divided into geographically separate party strongholds, with little incentive for
parties to access voters outside their home region and cultural-political base.
In this context, other political parties that are established outside the specific
ethnic group will have no place whatever their policy and program seems
sound. This is strongly noted by Douglas J. Amy in his writing about the
American plurality system as an unrepresentative system. He said:

If you are a Republican in a predominantly Democratic district (or vice versa),
an African-American in a white district, or a minor party supporter in any
district, then you are usually shut out by our current election system. Your
candidate is unlikely to win and you will have no one to speak for you in the
legislature. The motto of the MTV get-out-thevote campaign has been
“Choose or Lose”. But in winner-take-all elections, many voters choose and
still lose - it’s inevitable.*

Vote wastage is also another limitation of plurality systems as it leaves a large
number of votes unaccounted for and the wasted votes do not go towards the

HInter Parliamentary Union Study of Women in Parliament: 20 years in review.
http://www.ipu.org/english/home.htm last accessed on 11/12/2016.

2 |bid.

2 Supra note 25, Reynolds p. 39.

% In Ethiopia, there are nearly seventy nine political parties that are registered by the National
Electoral Board of Ethiopia and the majority of these political parties are ethnic based.
Moreover, in the past 2010 Ethiopian election, all most all these political parties have been
registered and involved in the election, available at
http://www.electionethiopia.org/en/political-parties/active-political-parties.html last
accessed on 11/12/2016.

3 Douglas, Amy., The Case for a Better Election System, Crescent Street Press, 1997, p. 13.
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election of any candidate or political party. It has been proven by researchers
that approximately 33% of votes were wasted; cast for candidates that lost in
the 2002 elections for the United States House of Representatives and also
above 24 million voters came away from the voting booth with no one to
represent them in the House.** This is even more dangerous when it is
coupled with regional fiefdoms as minority parties; supporters in such a
region may begin to feel that they have no realistic hope of ever electing a
candidate of their choice. This wastage of votes alone may create a distorted
representation in politics as some political groups get more representation
than they deserve and others get less.

Moreover, plurality election systems may create regional fiefdoms in a certain
polity when one party wins all the seats in a province or area. If a party has
strong support in a particular part of a country, winning a plurality of votes, it
will win all, or nearly all, of the seats in the legislature for that area. This both
excludes minorities in that area from representation and reinforces the
perception that politics is a battle ground defined by who you are and where
you live rather than what you believe in.

2.1.2. Absolute Majority/The Two Round System

This is another form of majoritarian representation system implemented by
different countries which is also referred as a “run-off” or “double-ballot”
system. In this system, the first round is conducted in the same way as a
normal First Past the Post (FPTP) election and if there is a candidate that
receives an absolute majority of the vote (50 +1 of the total voters), then
he/she will be automatically elected without waiting until the next round.
However, if there is no candidate that receives the required absolute majority
result, all but the leading candidates will be eliminated and a second round of
voting will take place.

There is no uniform rule or standard regarding how the second round should
be implemented and it differs from country to country. In France, for
example, elections to the legislature are conducted using a two-round voting
system and the first stage is similar to FPTP in the USA and Ethiopia in that
the voter casts one vote for their favored candidate. However, if a candidate
receives an overall majority of the votes then they are elected.® In due course,
if no candidate reaches this threshold then a second round of voting takes
place a week later. To participate in the second round election, the candidate
should secure at least 12.5 percent of registered voters. What makes the

%2 |bid.
3 Constitution of the Republic of France, October 4, 1958, Article 7.
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second round so unique is that, to be declared a winner, simple plurality is
sufficient for a candidate. At the same time, a two round system of election is
also applicable to elect the President in France.* This electoral system has the
advantage of establishing a legitimate government which is acceptable by the
majority. This happens when the competition is between two candidates.
When the competition occurs between two candidates, there is a possibility of
forming a government which is legitimatized and backed by majority of
electorates.

Moreover, the absolute majority electoral system helps to exclude extremists
and minority parties in the political forum and finally it reduces the risk of
vote splitting. Even if it promotes a coalition government, this coalition may
not be formed among minority political parties. On the other hand, the
absolute majority electoral system is difficult to manage and costly to use. The
management of the second round election creates an additional
administration burden on the electoral officers as well as the electorates. To
handle the administration of the second round run-of, resources are needed
and it is doubled compared to the FPTP.

2.2. Proportional Representation System

Proportional representation is an electoral system that decides the
composition of a parliament/ legislature by allocating seats on the basis of the
number of votes each party receives. Rather than the winner-take all approach
of the majoritarian systems, proportional representation ensures that votes
carry equal weight and in order to do this, multi-member constituencies are
used. Therefore, each party gets the same proportion of seats as the
proportion of votes it receives in the election. If Party X receives 40% of the
popular vote, it would get 40% of the seats. If Party Z acquires 25% of the
popular vote, it would get 25% of the seats. If Party Y gets 30% of the popular
vote, it would receive 30% of the seats. It is possible to understand from the
above point, that proportional representation is a common term for all the
systems of election which seek to relate seats to votes cast by the electorate in
accordance with party or candidate preference.

In this electoral system, a single electoral province will have the chance to elect
more than one representative. The size of this area can vary according to the
system, ranging from the size of the whole country to county or local vicinity.

3 1d, Article 42.
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This means proportional representation is a voting system whereby successful
parties gain seats in a country’s legislature in direct proportion to the number
of votes they accrue at an election.®

There are different types of proportional representation systems in which the
seat distribution system is allocated. In some of the systems, like Israel and
Netherlands, seats are determined based on considering the overall votes
casted in the nation®*. On the other hand, in Germany, Finland and
Switzerland, seats are allocated within regionally-based multi-member
districts.*” The unique nature of this electoral system is that electors usually
(not always) do not choose among individual candidates. Rather, they are
more likely to just vote for the party.

The main issue to be considered in proportional representation system is
threshold of representation as it is required to secure the minimum level of
support to join the legislature. The issue of managing threshold differs from
system to system. In some countries, like Germany, New Zealand, and Russia,
a minimum threshold of 5% is required for a political party to join the
legislature. In Germany alone, the minimum threshold applicable for the
national legislature and the European parliament is not the same. The 5%
minimum threshold applicable for the national legislature has been reduced
to 3% to the European Parliament in 2013.*® The German Constitutional
Court declared the previous 5% electoral threshold unconstitutional justifying
that, “the functions of the EP and in particular the fact that it does not need
to sustain an EU government by means of stable majorities — do not justify
the restriction of the principles of equal suffrage and of equal opportunities
for political parties.”® On the other hand, in Netherlands and Turkey, a
minimum threshold of 0.67% and 10% is required to join the winners list
respectively. This indicates that parties which gain less than this percentage of
the vote are excluded from the count and their vote is distributed to other
winning political parties based on the formula provided.

% Supra note 29, Reynolds p. 57.

% Report on Proportional Representation by Elections Prince Edward Island, 2002 available at,
http://www.gov.pe.ca/electiion last accessed on 11/25/16.

¥ Ibid.

% European Parliamentary Research Service, Electoral thresholds in European elections
Developments in Germany. available at, http://www.eprs.ep.parl.union.eu last accessed on
11/25/16.

¥ Ibid.



http://www.gov.pe.ca/electiion
http://www.eprs.ep.parl.union.eu/

Enhancing the Representativeness of the Ethiopian Electoral System 275

Though there are many types of proportional representation systems, the most
applicable ones are list proportional representation and single transferable
vote systems.

2.2.1. List Proportional Representation

List proportional representation systems are the most applicable and the
simplest types of proportional representation systems. In this system, each
political party presents a list of candidates based on their order to the electors.
The electors actually vote for a party rather than an individual candidate. The
number of seats each party receives is proportional to the share of the national
vote it receives. The winning candidates are taken from the list in the order
that their names appear on the list. The list provided in this electoral system
could be either an open or closed list. In a closed list system, the order of
candidates elected by that list is fixed by the party itself, and voters are not
able to express a preference for a particular candidate.”® Voters do not have a
choice among individual candidates and the choice of individual candidates is
pre-determined by the political party whom candidates are representing. In the
closed list system, parties have the chance to be represented by the minority
groups. On the other hand, voters can indicate preferential candidate within
that party in an open list proportion representation system. In this system, the
vote for a candidate as well as a party is optional. Voters are entitled to mark
their ballots for both the parties and candidates.

In this system, the entire country may be considered as one constituency or, if
the country has a federal system, different constituencies may be established in
the same country. For example, Israel and the Netherlands are two countries
which use the present form of list proportional representation as the entire
country forms one district or constituency.** In these countries, the first name
on the party list is usually the leader of the party and will be the first member
of that party to be elected. In Germany however, regionally—based, multi-
member districts are established rather than considering the whole country as
one constituency or electoral district.”?

40 The South African electoral system is a closed-list proportional representation system, and a
general election is held every 5 years. At the general election, voters elect the national and
provincial legislatures simultaneously. Please see, http://hsf.org.za/resource-centre/hsf-
briefs/the-south-african-electoral-system last accessed on 11/25/16.

41 Supra note 36.
“2 1bid
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A list proportional representation (List PR) system has advantages over the
other types of proportional representation systems. This system helps to have a
diversified legislature that includes minority groups.®® This is because parties
can be encouraged by the system to prepare balanced candidate lists which
appeal to a whole spectrum of voters’ interests. This system also creates a more
friendly environment for women than other electoral systems.* In this system,
political parties are entitled to provide list of women candidates still basing
their choice on other policy matters than gender. According to Inter
Parliamentary Union report, in 2016 there were 10502 (22.95%) women and
35256 (77.05%) of men in all parliamentary structures in the world.*> Among
women legislatures, the majority of them are elected through proportional
representation system using a List PR. Rwanda is among those emerging
democracies with the highest number of women parliamentarians in the
world. According to the report of Inter Parliamentary Union, Women are
majority in the Rwandan lower Chamber which consists of 51 seats (63.75%)
out of overall 80 legislative seats.* The number of women has increased in
Rwandan parliament as the nature of electoral system is proportional.” In
Sweden also, the number of women legislatures has been increased due to the
change in the nature of the electoral system. Recently, Sweden introduced List
PR system and the proportion of women legislatures reached 43.6% of the
total legislatures.”® This shows that, proportional representation system is
more accommodative and friendly for women legislatures than any other
electoral system.

On the other hand, the List PR system is criticized by its opponents as it may
create a weak link between elected legislators and their districts. Moreover, the
problem may worsen if the list is closed rather than open. Where the lists are

4 Lardeyret, G., The problem with proportional Representation, Journal of Democracy, Volume
2, Number 3 (30-35)., The John Hopkins University Press, 1991, p. 90.

4 Krook,, M. L., Quotas for Women in Politics. New York: Oxford University Press, 2009,
p. 100.

4 Please see http://www.ipu.org/parline-
e/WomenInParliament.asp?REGION=All&typesearch=1&LANG=ENG last accessed on
11/26/16.

4 IPU (2016), available at, http://www.ipu.org/parlinee/WomenlInParliament.asp?REGION
last accessed on 11/26/16

47 The Constitution of the Republic of Rwanda, 26 May 2003, Article 77. (...the members of
the Chamber of Deputies shall be elected for a five-year (5) term by direct universal suffrage
through a secret ballot using a system of proportional representation.)

“ Women in National Parliaments, situations as of November 2016, available at,
http://www.ipu.org/wmn-e/classif.htm last accessed on 11/26/16.
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closed, voters have no chance of deciding the identity of persons who will
stand for them and no exclusive representative for their electoral constituency,
nor can they easily reject an individual candidate if they feel that he or she
may not efficiently represent them.

2.2.2. Single Transferable Vote (STV)

This electoral system is used in multi-member districts and the voters are
entitled to rank the candidates in order of preference in the same manner as is
done in the alternative system. In fact, the single transferable vote is not
purely a proportional system but it does produce a more diverse legislature.

In this system, each ballot has a value of one vote and it moves among
candidates as determined by the elector’s preferences and electors vote for
candidates and not the party. Since electors only vote for individual
candidates, rather than political parties, it allows for individual candidates to
run in the election. To implement a single transferable vote electoral system,
voters are given a ballot listing all the candidates for the district in which the
elector casts his or her vote. The voter then ranks the listed candidates in
order of preference by placing a ranking number (1, 2, 3, 4...etc) beside their
favorite candidate. This system therefore allows voters to cast among
individual candidates instead of the party list or one party. In most cases, this
preference marking is optional, and voters are given discretion to rank all in
an order or to mark only one candidate. The choices indicated on the ballot
are then counted and the winners are elected by use of a mathematical
formula. These days, single transferable vote is only being used in a few
territories where there has been British rule and the counting of the votes
casted under this system is extremely complicated and the result is determined
through a series of counts.*

3. Mixed Systems

Mixed electoral systems, as the name indicates, combine both the positive
sides of plurality and proportional electoral systems. It combines single
member and party list constituencies from the majoritarian and proportional
electoral systems respectively. This electoral system is the result of a long time
debate over the issue whether an electoral system should meet the objective of

4 Supra note 36. Single Transferable Vote has been used in the Republic of Ireland since 1921
and was established to protect the country’s religious denominations. It has also been used in
Malta since 1947 and is used in Tasmania for its House of Assembly.
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strong and accountable government or inclusion of minority voices to ensure
representation.®  Mixed systems differ in terms of whether they are
independent or dependent. An independent mixed system, often referred to
as a parallel system, is one in which the majoritarian and proportional
components of the electoral system are implemented independently of one
another. On the other hand, a dependent mixed system, often referred to as a
mixed member proportional system, is one in which the application of the
proportional formula is dependent on the distribution of seats or votes
produced by the majoritarian formula.®* These two types of mixed systems,
MMP and Parallel systems are discussed below.

3.1. Mixed Member Proportional (MMP)

As its name indicates, a mixed member proportional (MMP) electoral system
combines  various elements of plurality or majority systems
and proportionality systems. Voters in a single-member electoral district cast
two votes: one to directly elect a member to represent their constituency
according to the FPTP system, and a second for a party, according to a
previously established list of candidates, similar to the List PR system.>? This
system takes the strong sides of both FPTP and proportional systems. In
doing this, MMP system keeps the proportionality benefits of proportional
representation systems and it keeps the benefits of the FPTP system in that
electors have their own members. The MMP system also gives electors more
choice as each elector has two votes, one for his or her local member and one
for the party. In this system, some of the members of the legislature are elected
by the FPTP system, and the remainders of the members are elected by the PR
List system. Under this system, both the PR and FPTP election systems have
their own objective why they are chosen and the reason is that the PR seats are
awarded to compensate for any unproportionality produced by the district
seat results.

This can be a simple calculation— a national list divided among the parties
according to their second-ballot vote shares — or a complex allocation of local
seats. The number of plurality representation seats won is subtracted from its
total entitlement of the party. If the party has fewer seats than its rightful

% pippa ,N., For Contrasting Political Institutions special issue of the International Political Science
Review, Harvard University Vol 18(3) July 1997: pp. 297-312.

1 Massicotte, L. &, Blais, A., Mixed electoral systems: a conceptual and empirical survey.
Electoral Studies 18, Pergamon, 1999, pp. 341-366.

52 Erin, Virgint. , Electoral Systems and Women’s Representation, Publication No. 2016-30-E, 5
July 2016, available at, http://www.lop.parl.gc.ca/Content/LOP/ResearchPublications/2016-
30-e.html#ab last accessed on 11/26/16.
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share, it is awarded enough List-PR seats to make up the difference. However,
if the political party has more district seats than its mathematical share, which
can simply happen, where one party is particularly strong in a given area or
across the country, it is allowed to keep them; but it does not receive any list
seats.”

In this system, the proportion of seats allocated according to the two elements
of the system varies from country to country. The system was put in place first
in West Germany by the occupied powers in 1949 and was unique to the
world till recently, and variations of it have been adopted by many countries
since then.> It is basically the same system as has been adopted by New
Zealand®, Italy, Scotland and Wales in just the last few years.

In Germany, the parliament (Bundestag) has nearly 598%° seats and 299
members are directly elected in their districts and the other 299 members
enter parliament via party lists through proportional representation.* It is
possible for the candidate to run in single-member districts as well as
simultaneously for the party list. The candidates who achieve a plurality in the
FPTP are elected though the second vote determines the number of seats each
party will have in the Bundestag.

The system in Germany allows electors to elect with two ballots, one for the
local district (or constituency) in which they live and the other for their state

%% Heather, Maclvor., Proportional and Semi-Proportional Electoral Systems: Their Potential
Effects on Canadian Politics.,A paper Presented to the Advisory Committee of Registered
Political Parties Elections, Canada, 1999.

% Supra note 49.

% Elisabeth, Carter and David, M. Farrell. , Electoral Systems and Election Management , Larry
LeDuc, Dick Niemi and Pippa Norris (eds), Comparing Democracies 3, London: Sage . New
Zealand switched to MMP system by conducting a popular referendum process in the mid-
1990s, 2009.

% The peculiar nature of Germany lower house is that, the number varies from election to
election and its seats are decided after the election. This is because of “overhang” and
“compensation” parliamentary seats. Overhang seats are created if a party wins more directly
elected seats in one of the 16 federal states than it would get under the proportional share-out
from the second ballots cast by voters. Compensation seats are meant to ensure party
proportion in the chamber. Right now (the 18" electoral term), the Bundestag has 630 seats,
available at https://www.bundestag.de/en/ last accessed on 11/26/16.

5" Bloomberg, How Germany’s Election System Works: What to Watch for Today (2013),
available at,
http://www.bloomberg.com/news/articles/2013-09-21/how-germany-s-election-system-works-
what-to-watch-for-today last accessed on 11/26/16.
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or Land. Election of the local district is used in a plurality contest to elect a
constituency representative; election of their Land is a party list ballot. Based
on this calculation, half the Bundestag seats are occupied by local district
representatives, and the other half by representatives selected from the party
list.

Germany has designed this method just to correct proportionality imbalances
resulting from the List PR result, and to ensure that the larger parties are not
unduly rewarded by their ability to win more district seats.”® Therefore,
countries who are using MMP like Germany have exploited the advantages of
both FPTP and PR electoral systems. This system allows representation of the
various political parties which represent various opinions of the electorate and
helps to establish stable coalition government. The system also will help to
shape parties’ behaviors in softening their ideologies to come up to
negotiation to form a coalition government in case where there is no single
party that could establish a government. To avoid vote splitting and
extremists, the system has designed a minimum threshold concept as a barrier.

The MMP electoral system shares the advantages of both PR and FPTP
systems. In translating votes into seats, MMP can be as proportional as pure
list PR, and therefore share the advantages and disadvantages of both. The
advantages are its proportionality, inclusiveness and geographic
representation. On the other hand, it is criticized on the basis of some
complications in the processes of its implementation. Moreover, its
requirement of boundary delimitation and the possibility of creating two
classes of representation could be mentioned as its disadvantages.

3.2. Parallel Systems

Like MMP, plural systems also use both PR and plurality components to
identify winners in the election. In this system, the seats are allocated to the
same chamber using two systems; the FPTP and also PR system. Unlike the
MMP system, under the Parallel System there is no direct correlation or any
linkage between the two sects in allocation of the seats. This means both PR
and plurality components are used independently as the PR component of the
system does not compensate for any proportionality that occurs. That is the
reason why parallel systems are referred as independent systems as the
combined formulas are used and results are calculated without considering

%8 Benoit, Kenneth., ‘Hungary: Holding Back the Tiers’, in Michael Gallagher and Paul
Mitchell, eds, The Politics of Electoral Systems, Oxford: Oxford University Press, Oxford, 2005,
p. 34.

% Supra note 35, Reynolds, p. 120.
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the number of votes that candidates scored both in PR and plurality systems.
On the other hand, in MMP, the application of the proportional formula is
dependent on the distribution of seats or votes produced by the majoritarian
formula. In this system, voters may receive either one ballot paper (like in
South Korea) or two (as in Japan and Thailand) which is used to cast a vote
both for a candidate and for a party.®

This electoral system shares some advantages with the MMP like retaining the
proportionality benefits of PR systems while, at the same time, ensuring that
elected representatives are linked to geographical districts. Moreover, like
MMP, the parallel system is preferred for being inclusive of different societies
within the country. In addition, the parallel system helps guarantee
representation of minorities, especially when there are adequate PR seats and
the threshold is low. Like other electoral systems, this system has also
limitations such as it may be complicated for average electorate to understand
and also may create two classes of representatives as one sect is elected
through directly by voters while others are through party lists.

4. Overview of Ethiopian Electoral History

The concept of election is a recent experience for Ethiopia and its roots are
traced back to the 20™ Century when its first written constitution was
introduced in 1931. This first written constitution provided the concept of
parliamentary chambers and election for the first time in Ethiopian political
history. The nature of the parliament introduced by this constitution was, at
least structurally, bicameral which included the Chamber of Deputies and the
Senate.®* The members of the senate were appointed by the Emperor among
the dignitaries and the local chiefs who served the empire as princes,
ministers, judges and army leaders.”> However, members of the Chamber of
Deputies were indirectly elected by dignitaries and local chefs until the people
were capable of electing their representatives by themselves.®® The people did
not have the right to elect their representatives. Though the constitution
brought the concept of election, the Ethiopian people were not allowed to
participate and elect their representatives directly by themselves.

6 1d, p. 104.
6 The Constitution of The Empire of Ethiopia, 1931, Article 30.
62 |d, Article 31.

8 1d, Article 32. In fact this indirect representation system is workable in the US as the
president is finally elected by the Electoral Colleges.
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In the electoral history of Ethiopia, the 1955 revised constitution brought
significant development in the political participation of the Ethiopian people,
though the ultimate power rested on the Emperor. One of these changes that
had significance to the political development of the country was the election
of the members of the Chamber of Deputies by the direct participation of the
people. In order to elect the Chamber of Deputies, the entire territory of the
empire was divided into electoral districts that contain two hundred thousand
inhabitants.** On the other hand, towns were allowed to have one Deputy so
long as they had thirty thousand inhabitants and one additional Deputy was
given for every fifty thousand people in excess of thirty thousand.®® Moreover,
the constitution also guaranteed that:

All Ethiopian subjects by birth of twenty-one years of age or more
who are regularly domiciled or habitually present in any electoral
district and who possess the qualifications required by the electoral
districts for candidates from the district as members of the
Chamber of Deputies May vote. The system of voting shall be
secret and direct.......*°

Of course, members to the Chamber of Deputies were mostly from the highly
paid segments of the civil service, feudal lords, and rich merchants as the
constitution requires property ownership in the electoral district as a
prerequisite to be considered as a candidate for the Chamber of Deputies.®’
There were five elections from 1955 to 1974 and in all these elections it is
hardly possible to see adequate democratic principles in the processes. This is
due to several factors: the lack of willingness within the ruling elite, the low
level of awareness of the public to participate, the traditional seizure of power
through kinship, the widespread poverty and illiteracy could be mentioned
among others. On the other hand, nothing changed for election of the Senate
as the Emperor was responsible to elect members from the princes, other
dignitaries, former high government officials, and other persons generally
esteemed for his character, judgment and public service.

After the overthrow of the monarchy by the military junta known as Dergue
(meaning, Hibret in Amharic), the 1955 Revised Constitution was suspended
and the regime ruled the country without a constitution for almost 13 years.
The 1955 constitution was replaced with series of decrees and proclamations.

6 The Revised Constitution of The Empire of Ethiopia, 1955, Article 93.
8 1bid.

5 1d, Article 95.

67 1d, Article 96(b).
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After 13 years of rule without a constitution, a constitutional draft
commission was organized in 1986 and the commission wrote the 120 article
draft constitution. After conducting serious debates and discussions® on the
draft articles with several associations, like the women’s association, youth
associations, the public were called to decide over the draft constitution
through a direct referendum. In fact, this referendum is the first and the last
until now in the constitutional history of Ethiopia, though the people were
not free to express what they felt due to the repressive nature of the regime.
The referendum was held on February 1, 1987 and the result was announced
three weeks after. According to the results, 96% of the 14 million people
eligible to participate actually voted. 81% of the voters approved the
constitution, while only 18% opposed it. Finally, the Constitution of the
Peoples Democratic Republic of Ethiopia was approved on 12 September,
1987.% Regarding the electoral rules, the people were entitled to elect
members of the unicameral legislature or the National Shengo through
universal, equal, direct and by a secret ballot.” However, candidates to the
National Shengo were nominated by the organs of the Workers Party of
Ethiopia (WPE), mass organizations, military units and other bodies.”
Though the people were entitled to elect members of the National Shengo,
election was held without alternatives and rather the role of people was only
to bless what the government nominated. Under this regime, people could
vote only for candidates of the regime’s Marxist-Leninist single party veiled as
the Workers Party of Ethiopia (WEP) and activities of democracy were simply
labeled as traitors and enemies of the people and the country as the
constitution officially endorsed single party system in the country. Moreover,
the repressive and undemocratic nature of the government, coupled with
absence of freedom made the election more of a game than a real democratic
participation of the people. However, due to the short life span of the 1987
Constitution (as it is the shortest-lived constitution in the constitutional

68 Basically, the regime used this discussion to legitimize the constitution-making process and
create a forum for testing the public’s reaction on the Constitution. By far, the most
controversial draft provision was the one that outlawed polygamy, which caused serious furor
anger among Muslims. Few questions were raised about the document’s failure to address the
outstanding nationalities problem and the right to self-determination.

 The Constitution of The Peoples Democratic Republic of Ethiopia, 1987, Negarit Gazetta,
Vol.47, No.1, Addis Ababa.

1d, Article 65(1).
1d, Article 64.
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history of Ethiopia) it is difficult to judge from the validity perspective. Yet, it
is possible to deduce that the repressive nature of the regime that lasted for
about seventeen years with bloodshed would not have brought a different
result.

In May of 1991, the PDRE constitution was suspended immediately after the
overthrow of the regime by an armed struggle groups led by the Ethiopian
Peoples’ Revolutionary Democratic Front (EPRDF)™ and a peace conference
was held in Addis Ababa to form a Transitional Government. Following the
establishment of the Transitional Government, many political parties
flourished in the political field, though many of the political parties were
ethnic based and too poorly organized, to seize political power.

5. The Nature of Ethiopian Election

Here, the nature of Ethiopian electoral laws will be discussed in two parts.
The first part covers the post 1991 electoral laws and practices of Ethiopia
until the enactment of the 1995 constitution. While the second part of the
discussion covers the post 1995 electoral experiences and laws that are being
used in Ethiopia.

5.1. Electoral Experiences from 1991-1995

After the suspension of the PDRE constitution, a Transitional Government
(TG) was established via a Transitional Charter and historical measures have
been taken in the political history of Ethiopia including the introduction of
multi-party system. The TG allowed the “right to engage in unrestricted
political activity and to organize political parties, provided the exercise of such
right does not infringe upon the rights of others”” The Transitional
Government Charter paved the way for the formation of political parties and
recognized the right of citizens to establish political parties for the first time;
thereby, resulting in the proliferation of political groups with varying
orientations and programs. In addition to the formation of political parties,

2The EPRDF was established in 1989 by the Tigray Liberation Front (TPLF) in its quest to
lend a multinational image emphasizing the former’s national role. Initially, the EPDRF was
composed of the TPLF and the Ethiopian Peoples’ Democratic Movement (EPDM). The
latter was later renamed the “Amhara National Democratic Movement” (ANDM). The
Oromo People’s Democratic Organization (OPDO) and the Southern Ethiopian Peoples’
Democratic Front (SEPDF) joined the EPRDF at a later stage.

™ The Transitional Period Charter of Ethiopia, Charter No.1 of 1991, Negarit Gazetta, 50
Year,. This conference was held immediately two months after the down follow of the regime
on the agenda of Peaceful and Democratic Transitional Conference of Ethiopia.
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civil society organizations™ were formed taking advantage of the introduced
liberal reforms. Both during the transition period and after, the assumption of
public office in the leading bodies of the Ethiopian political system at all levels
were legally regulated to be based in the outcomes of periodic competitive
elections. Beyond a multi party system and thereby the formation of political
parties, the charter took a number of reform measures such as introducing a
charter as an interim constitution that guaranteed freedom of speech,
assembly and association among others.

The Transitional Government Charter allowed for the enactment of a law
which would establish local and regional councils for local administrative
purposes delimited on the basis of nationality. Based on that,
National/Regional Proclamation No. 7/1992 was enacted "with a view to
giving effect to the right of nations, nationalities and peoples to self-
determination.” ™ Later, the first multi-party elections for regional and local
councils in the history of Ethiopia were held in June 1992. The EPRDF’s
move to use elections as important instruments of representative politics by
itself could be considered as a positive development in a country whose
history was dominated by the absence of competitive electoral exercises.
However, the EPRDF’s repression against the opposition and opposition’s
strategy to boycott elections left the overwhelming majority of Ethiopian
voters without a meaningful choice.” The major opposition parties, including
the Oromo Liberation Front (OLF), threatened to leave the transitional
government and finally, on the eve of the polling day for the elections of
regional and local councils in 1992, the Oromo Liberation Front (OLF)
withdrew from the transitional government.”” In this election, the EPRDF
won and controlled 1,108 of 1,147 regional assembly seats which consist of

™ During this time, one of the prominent and influential civil society organizations, Human
Rights Council (HRCO) Ethiopia was formed in 1991. HRCO is a non-profit, non-
governmental organization that works towards building a democratic system, promotes rule of
law and due process, and encourages and conducts human rights monitoring, available at,
https://ehrco.org/about-hrco/ last accessed on 11/28/16.

® Proclamation to Provide for the Establishment of National/ Regional Self-Governments,
Proclamation No.7/1992, Negarit Gazeta, 51st Year, Preamble, para. 3.

"®Terrence, Lyous., Ethiopian Elections: Past and Future, International Journal of Ethiopian
Studies, Vol.5. No.1  Spring/Summer 2010, p. 107.

" Hashim, Tewfik. , Transition to Federalism: The Ethiopian Experience, Forum of
Federations 700- 325 Dalhousie Ottawa, Ontario, Canada, 2010, p. 13.
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96.6% of the total seats.” Though the country exercised the first multi-party
election in 1992 to elect members of regional and local councils, the
legitimacy of the electoral process and the result remained highly
controversial.

During the transitional period, Ethiopia again conducted the second election
in June of 1994. This election was held to elect members of the Constituent
Assembly who were responsible for considering, modifying, and ratifying a
draft constitution prepared by the Constitutional Commission.” As in the
June 1992 election, the main opposition parties again left the election, leaving
the EPRDF unconstrained except by an assortment of generally weak
independent candidates. In this election, EPRDF candidates won 484 seats of
547 Constituent Assembly, a result which was described during that time as
'neither a significant nor an unexpected victory'.* This election again ended
up with domination of the EPRDF in the constituent Assembly that was
empowered to approve the constitution of the Federal Democratic Republic
of Ethiopia (FDRE).

5.2. Post 1995 Electoral Laws and Experiences

After four years of transition, the constitution of the Federal Democratic
Republic of Ethiopia (hereafter FDRE constitution) was approved by the
Constituent Assembly in December of 1994 and it came into full force and
effect as of the 21" day of August, 1995. Sovereignty of the Ethiopia Nations,
Nationality and representation exercised through democratic participation in
the country’s socio-economic and political process directly and/or through
elected representatives became the cornerstone of the principles outlined in
this constitution which heralded the establishment of a federal form of
government for the first time in the history of Ethiopia®..

The FDRE constitution introduced an electoral system based on the principle
where a candidate who polls more votes than any other candidate is elected.®
Then, the constitution has clearly indicated that the majoritarian system of
representation is preferred. Among the majoritarian representation systems,
the constitution qualifies plurality/ simple majority system as the Ethiopian

™ National Democratic Institute, An Evaluation of the June 21, 1992 Elections in Ethiopia
(Washington, DC, 1992), p. 3

™ Terrence Lyons, Closing the Transition: The May 1995 Elections in Ethiopia Author(s):
Journal of Modern African Studies, Vol. 34, No. 1 (Mar., 1996), pp. 130.

80 |pid.
8 Please see Article 1 of the FDRE constitution.
82 1d, Article 54(2)
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choice. The framers of the Ethiopian constitution were attracted by the simple
majority system, referred to as First Past the Post (FPTP) System. In this
system, the party or candidate winning more than 50 percent of the votes in a
constituency is awarded the contested seat. In this system, a candidate
receiving more votes than any others wins and all other votes count for
nothing.

In addition to the FDRE constitution, there are several laws that are enacted
to regulate the Ethiopian election. Among the legal regimes, Amended
Election Law of Ethiopia No. 532/2007, the Revised Criminal Code Articles
466-476, the Revised Political Parties’ Registration Proclamation No.
57372008, the Electoral Code of Conduct for Political Parties, Proclamation
No. 662/2009, Directive No. 1/2009: on the Registration of candidates;
Directive No 2/2009: on the registration of voters; Directive No. 6/2010: on
Election Reporting Code of conduct of the Media and Journalists could be
mentioned among others.

The Ethiopian electoral legal regime set prerequisites for those to participate
as electors and candidates in national or local elections. The law sets a
standard for a person to qualify for voting, he/she should be an Ethiopian
citizen, with sound mental health, minimum of 18 years of age at the day of
registration®. The Ethiopian electoral law sets requirements that should be
met by candidates including attaining 21 years of age, being a resident for two
years in the constituency, and versed in the working language of the regional
state or the area of his/her intended candidature among other things®. In
addition to the above standards, a private candidate is required to secure 1000
endorsement signatures for a candidature as well. Concerning limiting the
number of candidates in a single electoral district, the number of candidates
running for election to the House of Peoples’ Representatives shall not exceed
twelve.* However, if the nominees exceed twelve, priority will be given for
political party nominees and private candidates will be removed. Yet, if the
numbers of political party nominees exceed twelve, the law gives priority to
maximum of six parties that received the highest votes in the previous election
and for the remaining six political parties, lots will be drawn.

8 Please see Article 18 of Directive No 2/2009: on the registration of voters.
8 Please see Article 12 of Directive No. 1/2009: on the Registration of candidates.
% Please see Article 18 of Directive No. 1/2009: on the Registration of candidates.
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Since the introduction of the FDRE constitution, the May 1995, the May
2000 and the May 2005, the May 2010 and the May 2015 National, Regional
and Local Elections have been held. The May 1995 regional and national
election was the first held under the new Constitution. This election was held
after a long campaign and promise by the EPRDF to transform the country
from a highly centralized, dictatorial state, plagued by civil wars, to a federal
republic in which a vast range of powers were devolved to the newly
established regional states under the new constitution. Compared to other
political parties, the EPRDF was better institutionalized and financially strong
enough to handle the election. In this election, the number of candidates and
political organizations registered to run for both the national and regional
elections were 1881 and 58 respectively.?® On the other hand, there were also
960 independent candidates whom did not represent any political parties over
the 548 electoral constituencies established in the country.’” This election
ended up with a landslide victory of the EPRDF that won 493 seats of 548
national seats to the House of Peoples Representatives (HPR) which is more
than 90% of the seats in the Federal Parliament.®® Whereas, the remaining
seats went to independent candidates and other political parties with a share
of 8 and 45 respectively.

The National Electoral Board of Ethiopia (NEBE) reported that the election
was free and fair and EPRDF won these more than 90% seats of the Federal
Parliament in a free competition. However, the NEBE’s report and conclusion
on the outcome of the election was bluffed and rejected by the opposition and
international election observers concluded that the 1995 elections could not
be termed as free, fair, and impartial. A report from Norwegian based election
observer indicated that, “Conducting elections as a mere formality and
claiming democracy without having any democratic public debate is a futile
exercise.”®

The second general election was also held in May of 2000 and in this election,
49 political parties contested with the registration of 700 candidates for the
federal parliament and 2,052 candidates for the regional councils. In this

% Supra note 76, p. 132.
8 1bid.

& hittp.//www.ipu.org/parline-e/reports/arc/2107_95.htm last accessed on 11/29/2016. For
this election, voters registered as of 15 April and polling day, which included election of State
Councils, was monitored by foreign observers and generally peaceful. Final results gave the
EPRDF a landslide victory. Later, on 24 August, Prime Minister Zenawi announced the make-
up of the new Council of Ministers.

8 Merera, Gudina., Elections and democratization in Ethiopia, 1991-2010, Journal of Eastern
African Studies, Vol 5, No.4, 2011, pp. 664-680.
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election, the opposition political parties won only 13 seats while independent
candidates won more seats than the opposing political parties. The overall
result shows that the EPRDF with its allies controlled the Federal parliament
with 487 seats.”

The Third general election which was held in May of 2005 was the most
contested election in the Electoral history of Ethiopia and, in fact, it gave
meaningful choice to the Ethiopian people.®

In this election, the opposition political parties appeared better organized and
united compared to the previous elections. Heightened interest in the public
to participate in the election coupled with strong and live pre-election debates
among political parties made the election more attractive and sensible
compared to the preceding elections. In this election, pre-electoral activities
including electoral campaigns were carried out peacefully until political parties
blamed each other at the end. In this election, the official reports showed
that, as usual, the ruling party declared victory in the four regional states.
Based on that, the NEBE reported that, 327, 109, 52, 24 and 11 seats were
won by the EPRDF, CUD, UEDF, SPDP and OFDM respectively for the
national legislature. In the context of nationwide popular vote however, the
EPRDF and CUD got 10,260,413 and 4,594,668 respectively out of
20,487,218 valid votes.”” When popular vote is converted into parliamentary
seats, EPRDF and CUD would have 274 and 123 Parliamentary seats
respectively had the electoral system been proportional. This shows that the
parliamentary seat of the EPRDF would have decreased by 53 votes and the
seats of CUD would have increased by 14.

However, the opposing group rejected the blessing of the NEBE over the
victory of the EPRDF and claimed a victory in Addis Ababa and other

% National Electoral Board of Ethiopia, Election 2010 Special Edition. Addis Ababa, May
2010.

® Terrence Lyous, Ethiopian Elections: Past and Future, International Journal of Ethiopian
Studies, Vol.5. No.1 Spring/Summer 2010, p. 107.

2 Abraha, K,. Alternative Mechanisms of Electoral systems for Vibrant Democracy and All
Inclusive Representation in Ethiopia, Master’s Thesis, Addis Ababa University. 2008, p. 92,
available at
https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8
&ved=0ahUKEwi_oPH15YTRAhWp5IMKHTU-
DrgQFggdMAA&url=http%3A%2F%2Fetd.aau.edu.et%2Fbitstream%2F123456789%2F507
3%2F1%2F8.%2520Abraha%2520Kahsay.pdf&usg=AFQjCNFilKpy-kxwBK-
hvV_Cjwmcex_8DGg&bvm=bv.142059868,d.d2s last accessed on 12/21/16
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regional states. Reports showed that the NEBE failed to discharge its
responsibility specifically in vote counting and realizing electoral results.*
Unfortunately, this election ended up with bloodshed and was taken as a
political curve in which the active participation of the opposing political
parties and the public to politics became severely hampered.

After five years of the controversial 2005 election, Ethiopia conducted the
fourth general election in May of 2010. Compared to the 2005 election, the
2010 election experienced weaker campaigning and competition among the
opposing political parties. As indicated by the EU electoral observer’s team,
the administration of the election had limitations that they indicated in the
following way:

“While several positive improvements have been introduced, the electoral
process fell short of certain international commitments, notably
regarding the transparency of the process and the lack of a level playing
field for all contesting parties..... The separation between the ruling party
and the public administration was blurred at the local level in many
constituencies. The EU EOM directly observed some cases of use of state

resources for ruling party campaign activities”.*

In this election, the EPRDF and its affiliates took 99.6% of the seats in the
Federal legislature and it is only a single seat that was ‘suddenly’ taken by the
fortunate candidate from the side of the opposing political parties. Moreover,
another single seat also won by an independent candidate who did no, in fact,
have a different policy agenda from the governing party, but a different
implementation strategy.*® This election is ended up by the EPRDF’s vowing
to establish a single major and dominant party in the country that would lead
the country for the coming few decades. This election also gave the insight
that the Ethiopian political atmosphere is devoid of a multi-party system and
there will not be diversity of voices and agendas that could be heard in the
federal as well as the regional legislatures.

After the death of its long-time leader, Meles Zenawi, Ethiopia conducted the
fifth national election in May of 2015. The NEBE reported that there was

° European Union _ Election Observation Mission (EU-EOM), Ethiopia Legislative Elections
2005, Final Report. Brussels: EU-EOM, 2005.

% EU-EOM (2010). Ethiopia’s 2010 House of Peoples’ Representatives and State Council
Elections. Preliminary Statement. June 25, 2010. Addis Ababa www.eueom-ethiopia.org last
accessed on 11/29/16.

% Kijetil, Tronvoll., Briefing the Ethiopian 2010 Federal and Regional Elections: Re
Establishing the One Party State African Affairs Advance Access published November 26,
2010. p. 1.
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high voter turnout in this election compared to previous elections.*® However,
the process and result of the election was complained about by the opposition
as rigged, though the NEBE concluded that elections were credible, free and
fair.’” In this election, the EPRDF and its allies controlled all the 547
parliamentary seats without sharing a single seat to the opposition or private
candidates.®® The results of this election show and confirm that a kind of
authoritarian rule will continue in Ethiopia for the next years. The result of
the election also indicates that participation in political life will be completely
restricted to members of the EPRDF and its allies. Moreover, this election was
historical in that there was no political party or independent candidate that
could share a single parliamentary seat since the EPRDF came to power in
1991.

The legislature formed next to the 2015 national election lacked an
opposition that could play a means of check and balance against the activity of
the ruling party at least by serving as the voice of the people. This election, by
eliminating both the opposition and private candidates, has created a
situation by devaluing the activity of politics which is hostile to parliamentary
democracy. Parliament needs a hot debate and discussion to vow the
electorate’s agenda both in private and public. As Ralph Heintzman pointed
out, the nature of the Canadian parliament as follows:

In addition to its practical value, the daily confrontation of government
and opposition in the House of Commons symbolizes the inner dialogue,
the continual sequence of question and answer, which distinguishes the
truly civilized mind and is reflected in the social and public life of a civil
community. Just as a genuinely sound mind does not suppress either of
its two fundamental impulses but listens instead to both, and tries
unceasingly to achieve a synthesis in which their opposition will be
reconciled, so too the good society recognizes that opposing tendencies
are not each other’s enemies but each other’s partners instead, and their
indispensable complement.*®

% http://www.bbc.com/news/world-africa-33228207 last accessed on 11/29/16.
7 http://www.bbc.com/news/world-africa-33228207 last accessed on 11/29/16.
% http://www.electionethiopia.org/en/ last accessed on 11/29/16.

% Ralph Heintzman, "The Educational Contract," editorial introduction to the Journal of
Canadian Studies, special issue on "Responsible Government Reconsidered,” Vol. 14, No. 2,
summer 1979, p. 143.
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As indicated above, parliamentary democracy cannot properly work without
an active parliament that does not conduct active debate and discussion. This
has occurred due to the nature of the electoral system and this has been
rightly expressed by Lewis as follows:

The surest way to kill the idea of democracy in a plural society is to adopt the
Anglo-American system of FPTP. This is because the one that commands most
votes becomes sure to win and the other parts of the homogenous society
resign as, whatever they do, they can feel they are likely to lose power or
representation through such an electoral system.'®

Months after of the 100% landslide electoral win of the EPRDF and its allies
in the May 2015 election, popular uprising and protests against the
government occurred in Oromiya, Amhara and some parts of the Southern
regions. In this uprising, several people were killed and property was
destroyed. The situation became beyond the control of the regular law
enforcement and the government was obliged to declare a state of emergency
throughout the country.’ Amid the ongoing political crises in the country,
the government promised to bring reforms in the country including electoral
reforms.

A promise to bring electoral reforms was heard for the first time from the
country’s President. The FDRE President while addressing a joint session of
the House of Peoples Representatives and the House of Federation indicated
that

The Government is ready to reform the country's electoral law to place
proportional representation and a majority system on an equal and
balanced footing after detailed negotiations between political parties with
a view to make the voices of the people heard in both chambers of the
Parliament. 2

This inaugural speech of the President was also confirmed by the Prime
Minister who is the chief executive of the federal government and he retreated
that, “... the government wants to reform the electoral system so the voices of
those who are not represented can also be heard in the Parliament.”*%

100 | ewis, W.A., Politics in West Africa., George Allen and Unwin, London, 1965, p. 71.

01 CNN news, Ethiopia declares state of emergency after months of protests,
http://www.cnn.com/2016/10/09/africa/ethiopia-oromo-state-emergency/ last accessed on
11/30/16.

102 Federal Democratic Republic of Ethiopia Ministry of Foreign Affairs, available at,
http://www.mfa.gov.et/web/guest/news/-/asset last accessed on 11/30/2016.

108 |HS Jane's Intelligence Weekly, Ethiopia's proposed electoral reforms and limited
amendments to environment, land, and labour laws unlikely to satisfy protesters, available
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As reported, the main reason for electoral reform in the country is to have a
more representative government than the existing one. In this context, the
government has promised to make reform on the majoritarian type of First Past
the Post electoral system to a more representative system without indicating
what type of specific representative electoral system to introduce. When an
electoral reform is made in a country like Ethiopia where electoral rules are
entrenched in the constitution, constitutional amendment will be the first
task of the reformers as they cannot reform electoral rules without amending
the constitution. Now the main question is: What type of electoral rules
would be more representative to have a representative government and to
make the voice of the majority heard in the Ethiopian parliament? The next
section evaluates this very question and proposes an electoral system that best
addresses the question of representative government. Moreover, leaving the
political controversy of whether the existing political turmoil will only be
solved by reforming electoral rules or not behind, I will focus on showing
which electoral system is better to make the electoral reform successful.

6. Enhancing the Representativeness of the Ethiopian Electoral System

The electoral system design is a serious issue that needs extreme precaution by
the constitutional framers. Since the system of election employed in a certain
country has the power of determining the fate of political parties, system
designers must give acute attention to this task. Most of the time, electoral
system designers are faced with the task of balancing representativeness, on
the one hand, and accountability, on the other hand. This representativeness
and accountability dilemma forces reformers to choose the plurality and
proportional representation systems.'® Plurality representation systems are
mostly known by their character of establishing accountable, elected
representatives as the system promotes the election of individual candidates in
each electoral constituency. In plurality electoral systems, the assignment of an
individual candidate in each and every electoral constituency will help to
make the elected individual directly accountable to the electorate. On the
other hand, proportional representations promote and focus on
representativeness than accountability. The system promotes the election of

at, http.//www.janes.com/article/64562/ethiopia-s-proposed-electoral-reforms-and-limited-
amendments-to-environment-land-and-labour-laws-unlikely-to-satisfy-protesters last accessed
on 11/30/2016.

104 Carey, .M, and Hix, S., The electoral sweet spot: Low-magnitude proportional electoral
systems, American Journal of Political Science, Vol.55, No.2, 2011, p. 385.
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political parties through providing party lists rather than individual party
candidates. In this case, there is no individual who is directly represented for a
certain electoral district and this may not create accountability of party
representatives for a specific constituency.

In their choice of electoral systems, designers must also balance the issue of
representativeness and accountability as there is no a perfect electoral system
that best fits the context of all countries in the world. In this case, framers are
required to consider what the reality looks like in a certain country that needs
an electoral system design.

In the Ethiopian context, the electoral system as plurality/FPTP system has
been indicated under the constitution by qualifying that, “members of the
House shall be elected from candidates in each electoral district by a plurality
of the votes cast”. '® In this context, an individual candidate from the private
or political parties will be declared as a winner as long as he/she scores the
highest number of votes among the contenders. It seems that the Ethiopian
electoral system designers were more in favor of accountability in a single-party
government rather than representativeness.

The electoral system design made for Ethiopia seems to have not taken the
attention of the framers of the constitution as a serious issue. Addisalem
Balema, in his PhD thesis, exposes the fact that, “during the drafting and the
ratification process of the constitution, the electoral system was not a
contentious issue.”® However, he did not conceal the fact that there were
some political parties like the Council of Alternative Forces for Peace and
Democracy in Ethiopia (CAFPDE) that challenged the plurality electoral
system as an intentional design of EPRDF as it fits more for the larger political
party than the smaller ones.""’

As speculated by the opposing political parties in the beginning, the electoral
system in Ethiopia benefits only the larger political party than the smaller
parties. The existing electoral system failed to provide to the Ethiopian people
a representative parliament and government. The larger ruling party, the
EPRDF, has controlled all parliamentary and government positions with its
allies. It has been proven by the government that the electoral system that we
have right now is not representative and it has committed to make the system

105 Sypra note 78, Article 54(2) of the FDRE constitution.

106 Addisalem Balema. Economic Development and Democracy in Ethiopia, PhD dissertation,
Rotterdam: Erasmus University, 2003, p. 178.

07 |d, p.1 78.
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more representative. Now, it is the time for Ethiopia to design an electoral
system that could balance representativeness and accountability.

An electoral system that could address Ethiopia’s question of a representative
government and that will make the ‘unheard voices’ to be heard is a Mixed
Member Proportional (MMP) system which is one type of mixed systems. The
MMP electoral system can unite the positive attributes of both the plurality
and the PR electoral systems and will help to establish a stable government in
the country. As taking the positive sides of both plurality and PR systems, in
this electoral system, half of the members will be elected based on the plurality
of the votes casted and the remaining half seats will be filled by the PR
electoral system to reimburse for any disproportionality and unfairness
produced by the district seat results.

In this electoral system, voters will have two choices: one for the district seat
and another for the national seat. By making the electorate to elect district or
constituency representatives, it will help to make these elected representatives
accountable to their constituency and have an accountable government. This
candidate-constituency linkage is very important for a pluralistic country like
Ethiopia that has many ethnic groups who would like to be represented by
candidates from their ethnic origin. On the other hand, by conducting a PR
system, it is possible to have a more representative government as there will
not be wastage of votes. This more representative government will be created
because of the fact that the vote is counted in aggregate throughout the
country than only taking the majority winners. In preferring a MMP electoral
system for Ethiopia, there is an important issue to be addressed first. When
half of the seats are filled with the proportional system, there has to be an
introduction of the concept of minimum threshold to avoid a divided
government in the country. As discussed in the earlier part of this article,
there are different experiences in addressing the issue of minimum threshold
and there is no uniform rule.

In addressing the issue of minimum threshold, the Germany experience of
5% would be suggested as more preferable for the Ethiopian context. In
Germany, a political party that scores less than 5% of the national vote may
not allowed to join the parliament and it will be automatically knocked out
from the system. However, this rule may not work when the political party
that scores less than 5% from the proportional vote has scored at least three
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seats from the constituencies vote.'® Such kind of design will help to protect
the interest of minority political parties that may not able to constitute 5%
vote from the electorate.

7. Conclusion

The central issue in electoral system design is identifying the appropriate
electoral system that best fits the existing realities of the country that designs
the system. In doing so, designers have the choice of either to prefer a system
that ensures representation or accountability or a system that combines both.
In this context, proportional representations are known for guarantying and
ensuring representation in the system by making every single vote usable. On
the other hand, the majoritarian representation system focuses more on
establishing candidate-constituency linkage and ensuring accountable system
in the election. Both electoral systems, when they are used unilaterally, have
limitations. A representative government may not have an effect without
insuring accountability and creating a linkage between the electorate and the
elected. In this context, a Mixed Member Proportion, which is a type of mixed
system will solve the problem of representativeness-accountability trade-off by
having the strong sides of both majoritarian and proportionality electoral
systems.

The writer of this article believes that a MMP electoral system will address the
existing problems in the Ethiopian electoral law by enhancing the issue of
representation which the FPTP system lacks in the government. This system, if
chosen, would accommodate the question of candidate-constituency linkage
that the Ethiopian situation strictly needs due to the existence of diversity in
the country with the appropriate representation question in the parliament.

108 Chronicle of Parliamentary Elections. 1-January-31 December 2002, Volume 36. Geneva:
Inter-Parliamentary Union. pp. 97.
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12 United States v. Wilson 32 U.S. 150 (1833).

13 Biddle v. Perovich, 274 U.S. 480, 486 (1927).
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Law (JCIL) Vol. 2 Issue 2, p. 1.

15 Nada Simjanoska, Meaning of the Terms Amnesty and Pardon in the Macedonian Criminal
Law, (JPMNT) Journal of Process Management — New Technologies, International, Vol. 5, No 1,
(2017), p. 17; Henry Weihofen, Consolidation of Pardon and Parole: A Wrong Approach,
Journal of Criminal Law and Criminology (1931-1951),Vol. 30, No. 4, (1939), p. 537.
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People v. Court of Sessions, 141 N. Y. 288, 294, 36 N. E. 386, 388 (i894); State v. Keith, 63
N. C. 140, 143 (i868); Knapp v. Thomas, 39 Ohio St. 377, 381 (i883); Wood v. Fitzgerald, 3
Ore. 568, 577 (1870); Diehl v. Rodgers, 169 Pa. 316, 322, 32 Atl. 424, 426 (1895) ; Carr v.
State, i9 Tex. App. 635, 66i (i885); In re Conditional Discharge of Convicts, 73 Vt. 414, 428,
51 Atl. io, 14 (1901); Edwards v. Commonwealth, 78 Va. 39, 43 (1883). As cited in Henry
Weihofen, * The Effect of a Pardon’, University of Pennsylvania Law Review and American Law
Register, VVol. 88, No. 2 (Dec., 1939), p. 177.

2 Ethiopian Constitution of 1931, Established in the reign of His Majesty Hail e Sellassi e I,
16th July 1931, Article 16, Proclamation Promulgating the Revised Constitution of the
Empire of Ethiopia Conquering Lion of the Tribe of Judah Haile Selassie | Elect of God,
Emperor of Ethiopia, (1955), Article 35, The constitution of the Peoples of Democratic
Republic of Ethiopia, proclamation No. 1of 1987, Negarit Gazetta, , No.1, Addis Ababa,
Article 86(2)(d), The Constitution of the Federal Democratic Republic of Ethiopia,
Proclamation No 1 /1995, Federal Negarit Gazeta, (1995)1, Article 71 (7).

2 PRAPRE POTENG ooy, DT 1044 IHMT(1949)F WA 239 ( NHU NLA PATEEE POTENT
Py, 1) Chbefol POTEN 7T PICE SINFOF £TC 17 h3PR 2295
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h? CELIM®F BPCH ATINLAT® LU NI Phibofel av 31271
PAAAN a0 30T PPLANT M7 POINLATLY  hAPETS  avanlP LT
aA-Tta e AL PPA OP7 ALY h220T LPCH7T ¢tavant: HCHC
aNe-CF7 haof 71 Fo N Fené  $a7 he: A NHINAD- oo 7%
FCrav@-FA: PPAANT APETG 2 avavl DT (ovlavé. LPCHE
Noo+CI9° ARG FovAdg GHT PAT® NooPST@ ALY TS+ ANeY
Phbafol?G Ph14- NLL-P AANAR o037 PRPCH  hWPETIS
aoavl PTGy NF avavp\nt (Favd-T1SPTE ATE (e S FTEEA
NaoP'19° 2k BPCHT CHiAaoNt A%90N A7L%0HA®- $COA::

Phiéelel PLPCH KPS  ®TL  840/2006 LPCH?T  AILTLhA0-
FCHPFA: “BPCH TN PPN €CL Nov-h @BI° NhéA 4
AT ®BI° PPV €CS hdI09°G LY PAN TLCT AI8.4.09°
a9eL 107 P Phee NP NAAR a0 3t PRPCH APE APA-
PG FCTHI° 0LNATI° CRPCH TLLT TCH® Nh.bdofo.l PLPCH
APE ALPCH hhAma: TC19° IC +dédN NPT oo +CIT°F A2
LU? ATE NAPE  etavAht@? AST AT199AT (9%LaohA avAh-
Phanoo PHARAD PLPCH ANNT aoddCT ao@OE avavlf ALPCH
MA.bo.2o.l PLPCH APE ALPCH hAM@- TCHI® IC AL 9L &T
ANGCE BIFA: PPNILEI° BV gvanldf PPCHIE TRPCH CINT PPt
GCL Nav-a- MBI° NhbA +46 WI8P7T OBI° CPNT GC8  hi909°G
G091 PAN +LCT A18.L09° 99LLT 1

NATeEe V2271 ALPCH PrHama CA°T AL P1TALE A&t
PoPCHT AINYAN ALNES hOTTF@ 102LT  I2C NGHT tavhag
i BV9° PPAE LS Chailae Phl “Tadet LPCH NOIEA 1Y
ant8LC 2Co% Tt LA®7 1S NAT0: P2LLeavAN T 1@+ h22E ALPCH
hamt TCATY 1P T CEMAVT D7 PO NhdA OLI° av-p Nlav-p-
AgL Koo NANC AP8APERS PNLATT “TUNLAN A78.00 P29.L.90
22CoT WL oo 7N BFAN::

2 PREMLE Neud-® NAAR o032 F PRPCHT WAART® NICHT  Aw@O} POM APET APE £TC
11/19987 av1At ACOLLE (h9°A 5 1998)F P-HAA PLON NhCTF NhlOOT AS HWHOF DAA
a2 PRPCH AAMT 2712 CHT APET APE &TC 157/20077 0N 4944 JHME (Phhd 2007
9.9°) S PFL NP NAAR o320 CLPCH AAMT 01 NCAT AovLFIT PO hPE: hPE:
#PC 112/1998 2/9°F 114-8 194 IME  (h9°A 4 1998)::

B PnlaLel PRACH KOAMTS ALIOT° A17CHTT AavLIIT LM APET APE &TC 840/2006°
bufoleD\ 12 DM (2008)TATPR 2(1) (LY ML Plolol-B PRPCH ANMT APE NA> LINAA:)

2 MA%e NP NAANR a1 PRPCH AAMT 2CEHT aov@0E APE £TC 136/1998F Hndih
(1998)fTC 21 (WU IA Phaflioe PEPCH ANNT APE): arbd 2(1) “PEPCH TPt “INT h3e
G oo MEI® NhEA 6 h351PF DOI° PPAV hd.ARav- G851 MPIA V-3 hP8489° POLPCA
Pl -

B eFARNAD: Ph%1l- Ndud-P NAAR oo 72 PLPCH AANT ooDdCT ao®NG avavl @i avavlf &TC
23/2007F a9 NP NAAN ao0H8LC 9°/0H3( 1chtn 29 47 2009 4.9°) FatPA 2(6) (hH N7LA
Paflnoe PRPCH AONNT aoavd )t hibA 2(6).
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2. PRPCHG PI°VLT FavddN-S ARYT

LPCHS 9°ULT NRINTAN LB CHALE LUPHI° NHCS 1A OAco-P PTG
182 N9LovAh3For ANT ALT eohhd U-AE? XI0TANT  AdaoAh-
PN ARYTE  Ad: NAA  ANMAR NLPCHS NPVl avhhd  LAD-7
PAINYAN ARTE QAaolST UAE A7 ATLPT 090N A%S% AADF
Ph 19000 oo Né- AL Lo £FPA:P PHLU ITA PGS 9A%T9°
‘CPCH  WIVLT  POLALNT@  OKCPeT 97 AP NTIAPT
NaohpAT @ CaA@7 NICF A%ITeF 10 ANV 9A%7 aodhT9° PLPCH
TCATLG RNYAN NPLav® NEA AILANEE U AIRAC LaoT NI
VLT POLADT PN F 0R9° TCT° evdmk ANLAL ALY
Nl % ATLTLNFAD NAF 6 ATINEGET TLT HLCAN::

Ul 'Amnesty’ ACLA@. PATINHE PN AT OUT PATIVNHE D PN
a1l WIS POLAD- P4 PN ALY LAoPA: Y TCATLD9C
Nao 32t AL PHéAae  ®TEAT ®LI° T4+7 NeoCht  ®LI°
N9NTNLL OFEA OLI° Téol: A2SAINL NaokmC av 327 O TENT T
ATLIAU  A@ NevdmC  hoINLON  2C HPAPAD. NNATTIR oo
ARG PTLLLCANT GO 102 Y AT70N ADFEATT (oo 32277
PoLF3mED 9°VLT hiai @LI° hGCE Né 1 AALI® hGCE N1A AT
STFAA: VLT ADTEATT Neo ¥t POLAT  hooPr OC  HPRH
NePCH IC POLavANATF® OKCET  has: LPCHT h9°vit IC
PILLamANND h75%G PSSO UAEI® Moo 320 P9L0AM oo PST@-S
POET Pé 1L FANTF@ 1@ (VLTI BUT NSPCH ATE.APD
0992477 ®IEAT NSCE PHoNINTt PO APCATS 9% PS A7PAdn
STAA: LUI° LPCHTIS VLT ALavANA POLTA PUANES® @-mT
+LCT LMASA::

LPCHS VLT Y avdh LovANA A7E NavhhAT@- AR PAI°
AT ALLAIC: UARIS Moo 32 POLAMS POTENTDT POV Pl
PILLLCT LP'H9° PoLhbA-T YTOF LPCHT hI°vit AR LLCTFA:
LPCH NANLATLO- AhA  P9LAT OP7T 9°vit a7 1 0h7
AT @ AhA SFOBA:P guge U-AET AINYANT ALY Pav ot
ANA POLavtgnG 0GP POLLLT ALY POTTHAA: LPCH hI°vlt
PILALNT AAD- TN hOTEN 89T IC PHLLH 1 9°VLT N30T
AL (HéAoo- 7 Athin @7EAT ATmimé: AthOih @L9° ATLLLNTFar

% James F. Childress, The Amnesty Argument, CrossCurrents, VVol. 23, No. 3, (1973), p. 311,
available at http://www.jstor.org/stable/24457861 last accessed on 7 July 2017.

2 Bouvier, “Definition of Amnesty”, available at < http://dictionary.babylon.com/Amnesty last
accessed July 25, 2017.

28 Black’s Law Dictionary, 9" ed., s.v. “Amnesty”.

2 Rene”Le”vy, Pardons and Amnesties as Policy Instruments in Contemporary France, Crime
and Justice,Vol. 36, No. 1, (2007), p. 554, available at http://www.jstor.org last accessed on5
August 2017.



http://www.jstor.org/stable/24457861
http://dictionary.babylon.com/Amnesty
http://www.jstor.org/
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OTEATT 9947 L7 BPCH 17 N9 @9° OIEA T4ATF HNA®-
ATLLLOTD ALT NF POLAT Y@ 30 (ovhhATao- LAD7 ARYTE
AN AAD 9% 00T et CANE TIC LPCHS 9PVt
ALOTT POLTAT @mot @ 9PuLT 07°ATh Th OFEACT ATmimé:
AThAG @LI° AHLLLAT® APTF Nch? A @ Nhrd \J0OF 9°vit
PHLLINTD OTEATT O7CAT®- ao-p- Nloo-p- HACH A7L740 KD
PaodMC aol'F? PISRETPA: 9°0LT CHLLINT G- 9°79° 98
PPLan POIEA T4 A7LAAMT HLCT N1ATH N9175®-9° 7 ALhe:
TUNEPS AhGLEP 18T AL Pavdtq ALA LTLPA:Y NP iLor
NePCH Aty @ POIEA ShCE PoLECNTS 147E N8N PHonY
A7 LTAA: 2 1807 FANG PTT9° ALY PHAame- LPCH OCH
OLINLNT 920t oo POVET  AIBAKI LLLION: LU
NePCr ntaddm LAY N9°vit PHAPPD A@- oo 137 LAD-
ao P17 PALA::

3. P&PCH hhdALTT

LSPCH NINLANTTT @OT AFLaoANI® AMT +LCT ATILTLONES LVI°
N700N 277 ANE OTEAN LXoo® NGCE PN ALLONT® 2000F9°
ATLTLAT  NPLovrt  CANFTT toodntSA:: SPCH NOTEAN TV
Alk8LS @OT9° P99.94m 915 hAL hrtaoAn 1@ AP ALLAY™:
LPCH PUHNG PCao ¥ TPI° NoovRlC POTEN  h?7  TAAE
OTENT LA CHTT 200N hiE9° M 9°Cond-§ “IMeT NpA T4A4F
Aao P’ (1PINEE LM PAOVE NZLNE A $AE NhédA @8I av-p-
Nlao-p- HOACHAT heunian 2C +eAPhs PNLAD7 TA0NS “TVNLAN
Arsnn PULLLANT ACYT 1 BV ANGC NTALE Wl POTEA
STV 2CT O0T hT7 oowlt ALCT (LA $L: AT AP T4 Ao
1(-::

O7EATD  PhT8V  ALYTE  PRPCH  ACAYT MmOl POLPINT O
PNIePT NChF ST PS PSRTEI  @IEAF® PAMCEL avhRA
A°T A A aodov'T (QCE CHAANLNT PO OO - A
a3 0F HLMLD PhT AS P&éE 1IC vt Rre T 1A Pt
NN PorPSTF@ A2M9S  T4AFT N1~ 0e9° NCAN-NLCT
AR PCH ALLINT @ L1 A aotavy GTF@:: 3 ATHY
NPT CLPCHT WAL PoLPovARAE: DAL DIV NFF +é- Oe-
Aavaont L9°né-A\::

* HY, hou-::
31 Dejene Girma Janka, A handbook on the criminal code of Ethiopia, (2013), Addis Ababa, p. 200.
2 0he 08T POILA hT oWl P ooCP2FF (TC 19 7 1994)F 16 233:

3 Kathleen Dean Moore, Pardons Justice, Mercy and the public Interest, oxford University press,
(1989), pp. 60-63::
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NO7eA T4+5 eH1Am A@ 092920+ ¢tont 1 L3
PoLLAP® PAMCE aofAN ALPCH AILINEL 9°N1eT +LCT LOASA::
PECE PME ANT@AY LK (indeterminate sentencing) A7%.4.49° 4.4 &
h? AT AICT A°AA NAReh: ATINHE AdNT4NA0S An-T9° 3
FeT@ NECENT NFAND POT hén? NT1L7LLe0T AFLBP PANCE
TPAAA  ALAL LTAA: LU PAMCE ovhiA hd? NLA  Féolo7
N80T AI8.PL T1LL1T hPhao- GAP 1% NATLLavHT F4-o10-
Naooh NCE ANTLPT OB haNC A78.047 £.24.90:% ¢+tmny 11
¢M1 ooCvu? (determinate sentencing) N“Lh-td AICT L79° NGRCLNT
erONI® CPAE LH hAAP NPC P4l AhCE oA 29° T o0 T
AN 997 DANC AgoAPd POLENTA ANd-C NAaTs BPCHT
ATLATE AT1LR ALCT PovINIA AYCE AN NAA A1DIC LPCH
PAMCE  aoHAA AR 4T PF  avp- (oo-p CANGT  PAOVET
haol A9PF@ NéT hANC A28.A R BLLIA:LUI® F4-T1LPTF PARCE
aoHAA AP T 9949001 Paod FT@7 428 P LAMPA:Y

LPCHT ANdAL PTLLLCID- AA YT PPV oo Y7 @ik 38 lavw ik
PO POLMACGFD PRICPT OIEAT®F NPVt ANTIS  AmPAL
MUNLONT  INETICE 2INMIPPS OTEAT D AM4@ T4 A8+ M
el SR ¥ @TEATF®F AMG@ P ATGPM PUN1LL1 1IC
OLNPA ATELHINA ANLALD TIPE aoNE LANT (LIPF9° W757L LI
POt nTéol: Lavll?G 0LI° ALaoMmy $CPF OITEATFD ASGTIP PP
GCE ALITao®m LTAN:Y A780 a8yl PPAVE a0 73S PeVTHY apALA
LTI A28  P20Fhhe oo POLPYI®D-  SCE WPT (hY
PHANTF@®S ChAeoL@ “Ithhe oo ATLLINVIE ANCS «CL7
A7215 TP PovAnA P0T hd-4Ta- (self corrective devices) a7eUY
oL Y NHLMLD PRETICE PNICYTS Pav( L3P WD DUt
et NFALAD TV PC CHANT @17 0270 @f9°  NankD

% Fionadoherty, Indeterminate Sentencing Returns: The Invention of Supervised Release, New
York University Law Review, Vol. 88:958, (June 2003), pp. 964-967.

% Ny, hequ-:

% e hequ-:

7 NARYVG ao-AtVE PRICH hEARI® RS Ol a1 AN PAaflhoe G710 0.0 PUT 70841
AZ277 PR 1T €TC 3T (2004) T 7% 102:

% N. Trendle, Reviewing Miscarriages of Justice: The Pardon ational Society for the Reform of
the Criminal Law, avai Papers/2004/Trendle Justice. pdf

% Mirko Bagaric, Punishment and Sentencing: A Rational Approach, Cavendish Publishing Limited,
London, (2001), pp 3350

40 Kathleen Dean Moore, supra note 31, p. 131.

41 Chad Flanders, Pardons and the Theory of the “Second Best”, Saint Louis University school of

law, legal Studies Research papers Serious No. 2013-11, pp. 1-4. GC&MLAF eHAA GCET ATTLI°
PULME - NFDF PONT ANG-CTF NFovdhl Ph TR e POIEAT ovben, N12Cht (h hat+R 180-
1897 Plufulefh FCLMAT APET APE £TC 25/19887 4uful-d 1941 INMT (1988)F A& 10 AS
Phdolol POTEN NI2CHT L8P VT W3PR 354 AIRPLIFNIANTF@O- Lovdnik::
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arsnthhANt med o-mt ALTT LPCS NKCLNTF eHMANET PPt
@AL AGLA9° ®FL .90 L1 he NAe hbmedel 990thhg
aP1LTF a4 AHLmiar PG TFY avALh aoqet PS POULLINTND-
LPCH P77 N AWGT POLSA:Y €CE AT T4HE 0F0A 2000
AL POV ATA AR AR PTIPALS POINE 9T LTT R 9 @-a T
N0t ATéek ooy Py PO AILYL.ONT POTEA hT? FANES
aoCy (LP79° OHIC AAE AN LWP7 h T4k IC Po18aoMmT +arl
AON? LOTPAA: A8V ALTE PO (OFEA h7 PFAcmd? 1V
NIN4T BAT NT4HTE@ AL P& TV av3LA7 AATLLOANTA 0T A%01
AFL° OLI° ANTIhA AZLILINM FAR 10 DAPYI® P& TV ap3LA-
O-NB@7 MM SCLENT AATNFINA NANLAZLD. AhA N7LAT 2PCH
P Y ooALA AAN PPI@ 700N o0& L ALTY A7L9L10®- PHCS-
MmO L7

117 NEANT €CE AT AN PAVE Pav8l Ta- 188 BPCHT
ANdAL PULLLCT AAD- 1T ALY NAgo-£PF LN9999A:: ¥ oo
HIAT@ PHCH AP P74Y477 AFANT §CE ao AT QFNé-é-F vt
N HEm-9° HCE ®B9° av-f ALMC AILTUTAG 3447 HI1E2T AT
ATLTUTA PLhAC 07N7S  Ph@-CTA? hLI27 NIAXC TmPANT:
NATHY HCET ?9%.4mé QT MA@ AZT MheoT AL herhs heD7?
ALONTA AZLTUTA U0 NRCE Lt PoL4mé nvHFT9° N7AY7 AL
NEHE Y apALAS AR AR TTUNEPS ADTILLR 14T ap AT
eantAn:: BV 29T @0 0910710 he NAe AaNYt N hmedt Phd
HCET A%LéméT ALIPT @-kF oo (safety valves) Poo§é-Tar?
PUA NGV HCH9° N3A47 AL NFANT GCE e ALLChVTa-
181 oo tE  ATLILLNLAT  NTINLST  LPCH  WILoo& Y PY
ALINTIN  AZLTUTA  ao-C Novkchd:  FNE6ATH 0 2V QANRS
NI°Ae-ND-£7F VICT ad-PSF a5t MWD TatEFTFor bt A4
ATLTLTY Pen LCAST LALA: AANYTI® ALNC PHAAD POLANT
AT RTeETo 200 P91.CH 47127 h.hh. 012012 NgPCH
PAPPNTG Y ACO UAFE® PALéh@ TEUSPE LA AN QAd

42 Margaret Colgate, Reinventing the President’s Pardon Power, American constitution Society for
law and policy, (October 2007), p. 10, retrieved from https.//www.acslaw.org last accessed on
1 May 2017.

4 Andrew Ashworth, Mitigation and Aggravation at Sentencing, Cambridge University Press
(2011), P.21.

4 James D. Barnett, ‘The Grounds of Pardon, Oregon Law Review,, No. 6,(1927), pp 218 - 219
available at http://heinonline.org last accessed on 27 July 2017.

4 Henry Weihofen, Pardon: An Extraordinary Remedy, Rocky Mountain Law Review, (1939-
1940),, p.118 available at http://heinonline.org last accessed on 20 July 2017.

46 Kathleen Dean Moore, supra note 33, p 131.

47P.S. Ruckman Jr , Barbour's last-minute rush to pardon, available at

http://edition.cnn.com/2012/01/12/0pinion/ruckman-haley-barbour-pardons/index.html
last accessed 2 August 2017.



https://www.acslaw.org/
http://heinonline.org/
http://heinonline.org/
http://edition.cnn.com/2012/01/12/opinion/ruckman-haley-barbour-pardons/index.html
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PAAM? HooSTF@- h.hh. OTC 2001 #TLTF@ 140 A%LLCH Phléh
bof. b\ a0t FETLPT POAMt BPCH MmN 1o nmPaae-
LPCH NGTY 2CHT O0T N9LL4LMS NPT Rt ATV av3LA
AEIAM FAYT 1A oo @ NF kG oY oo Pd PIATAA::

Novgnlti9®  SPCH  COLATONT  9°028T  PCav 37 @R9°  CrHUIT
VLTS TCrE WP (LY Coh oo P AL tavARlA:: ¢NH V1t
ao DT @B N NNAME HooSTF@- @FEN LAao@- P1ALP PVt
FONTVT®  GCLE  NavdA9™ AL AA F491.2F  LPCH AN
¢ FF®7 AhG T LavAngai: ¥ QU AT NPEo- 10
ADTEATT LPCHT ALLLCT MBI° VLT WLLDB PFE-lm7 TRVS
DLI° PAKCLE avhlA aowlt ho1eL LAY PAT@F 7 Ath: PUNtS
TUNEP LB ARAG av10em, hLCI1D- 'NC:P N HALE Phad-CT AICT
NHALI° NATINH LVTF PoLPavARE BPCH hOOHF® heAHae? E9°C
N4 AT BLLA: U7 A78 LV ALYTE PAOAG avlhem, AT TI9°
1+ PPPG ONDLE ALhSOT B EA ACINT ALOLECI®: W11k
Nen29é AT OAMT7 PATO- AhAT AThFeFTo LPCH 191847
PAT®7 OAMT P12 F7 PUN 2100+ LAAT OAINC OHY 412
NhFDF  FeHPA: ALY ALYEE 9°4A PoLP9@ NATIAH hUSES
TCATID  (PLAT@ Ah A7L710 U LPCH  PO9LL77  DAM?
P N9LLT PR BPCH Perdmt AAMT  AgvP@9°
PRLPA: Y NAGRS BPCH N1 @LI° NUIC avlPT NMIFao-
O7EA  LARov@  AtPm O7EAT  0AT? CHEOANTO? AAMT @L9°
eI AT @7 FCH Noomd9°® handeT A18APE PoLLLCTNT ANG-C
1(-::

4. LPCH 0AAT AICT POTEN TV £2CHT

(LY AN LPCH 0ANT A1CT 9°7 97T Ph7 GHTS héART®
ATBAD NAP4 ovovphk @L4ET NaACKE 0FALI NA%T1e- NP
NAAN P&TU 22CoT ONT 9°7 AL 013G héARI® W8N AoohF17
AP T AILTLLININ  LFaoSA: ooV BPCHT  AHOTLo-
hlmeoo. AICT @O0 PALAEPIT  PECo0TS  POPHCATLT  Ph?7
MatRG hdARI® NGo0-S 1T TooCma- +P5HPi

48 H. Rept. Justice Undone: Clemency Decisions in the Clinton White House, Volume 1 -
107th Congress (2001-2002), available at https://www.congress.gov/congressional-
report/107th-congress/house-report/454/3 last accessed on 10 August 2017.

49 Kathleen Dean Moore, supra note 33, pp 16-18.

50 1y, hevu-:

S HL heue



https://www.congress.gov/congressional-report/107th-congress/house-report/454/3
https://www.congress.gov/congressional-report/107th-congress/house-report/454/3
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4.1 BAEPI

MLASPI LPCHT MWD “Tadd: @0T 07%t+ +IEP  hoLeLCT
PAM-CT AICT ovhhd W38 ST Alél BPCHT Ptavhnt &7
11994 A@NF® M1a0722F A0G AT %% (LY h1a0 72 aow /it
SPCH  PTILLT OAMT  AFHO CHOM APEE PR NRCE AT
o017 PO ao-p- lav-p- leoNlH @BI° NhédA Naodih AZE-T1PF
LPCH ALLCT LTAA:S Ut A8 LPCHT N91LLD L1€ AANTT
PAATAN AF8LMPI° (LU~ h1ao 7221 18N T TPANFA: PILMAD-I°
18N 7°AENPS ANESLLP OMCE LA LovhAN:: PUSE “LLOECETS
AT WSS (999° 7 O7EA LAovm NU1SE MPAL GCENT T4AtF
+NA® POF NTLHANECTO IH PRPCH FmPel AooPT T Le@-
NVt VHA A@O0T °AC0T ®LI° (AT Ad-B@ hhd (A aodlA
LYCNFA: (HY oo PRPCH O TOE APCN 7Y LPCH ALLCT
SFAA: 5 guge B0 Nt AIATTES AANTT PAATON  NavTATA
MHLPL MLI° AT8AM AT9° 7k LPCH7 hootimt SILNPA::

MA@ 12N ANFELLP 1-2CoOT PPNV HAD: P2PCH ANIT 1 SV
alrt PLPCH AAMT NLEI® 29-2Co%T MNH Cao3 /71 hhAT had
NpA Cooanldi@ @As O7HO ATk PoLALP0NT @@9° PoLACHT
2C%T 1o PRPCH TLe®m AN ATV TLLAEC @f9° NPT
PePCH ANMTT? AZLLN1S8LLD- ‘the Service des Graces' AP-1H0A ATL.mé-@-
PV TLLOES AhA APID- oo9°lf (BT CTOLHF) APCN LTAA::
Ny PRPCH TLE hdédN 2CHTT OWT8 P4L0N TPE PLPCH
ANNTT NP TF N7Lhd A 8T CTHoYrE v AMdALD: 9°Covld-S
PG WL NA o0 e3P oo NPT7G 130T 7 AL HAo- PeY
uEC 8 CHoVy  (the Directorate General of Legislative and
Fundamental Rights and Liberties) Aan+£¢1 +C0 hz¢ (LA hi0,
ANTEEeT IC AR MPAL G20 WD AT8AN LLLIA: LV PRLAD:
MPAL G20 HTI9° TE4RTF AT AN, 10 hCLAD AL OC
OLG Y TLLNEC LavANPA: TLLNEC  ooQlLOES he A
etmettr  ConkT  AhAT AmPAL PTG omel PIPES P40
AnEeT IPC LPCHT A1 Nh1ao 30k QAT ATOma- U4k
TN PPCAN: THNIC LPCI @ ACIOE €346l 158 ovao(Cao(
LmNPNFA:: (LY 0P NECE YLl PAFR h8G4ON A®1F3PF hat
F.@ AT @A VLA ARCLD7 ATTAAA £LLIM- Ti T hAT
NP4 @As A PNE AcolA9® OHLmé PR @A TG hGCe
N 3@ Mh1OT o071 F0C WP h29° T o-0F 027001 -0,

52 The Belgian Constitution, Belgian State Gazette, Belgian House of Representatives, (October
2012), Article 110,
http://www.dekamer.be/kvver/pdf sections/publications/constitution/grondwetEN.pdf last
accessed on 1 May 2017.

% Hy. hequ-

% Ny, heu-7 Wb 103::
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10 PULADT AL NPLOAT PRPCTH @AL hAN AL PACEA: A8
PAD-  ANGC NFHY  BPCH Poohnt AAMT?T AL AT TSR
PolavAnF T CANTSLC AhAT  AZL9LAF4NTS  NAAMT  LAATON
aINIAT AP ATLTLTA POLLAL ANG-C M0

NLAEPI® ChT7 Tade h& NA> OFooahb@ oodh- LPCH PoLAT
A7 QLY A20N0 NChE LPCHLTF 0710 A%t HOTHPA:
PLPCH héAAoo \.J 0 +L9° QAT HooGT AOTEATE NE9°A vHAP
NGA7 ALY 710 ALTS Nhdlevt AINC SPCH ANT ATLINC
ao TN LFAA: B PEI° PEI°A PLPCH ANMT CHE-LPTT 188
NSmA A% PTILOTA  aoP?  Nao19°19°  RPCH®  NHSMA
POULATNT ANC-C FHCEA: (HY oowld AP 1875 LPCH mPE 182
NSMA APFP PLPCH 2°C%E +mPL PTLP T ANG-C TP
PEA:Y LY A0-C aowlist CRPCH 2CHT +mPol PP 347197
POFF@ ao-p- oo ®LI° NhéA ANLHATD ®LI° NhaohC AAPE
SN ALY F 12T ATNSE hA ATShEAT PIIUNLAN ATATAT
ATSOAMT  AAMS  APShITHAS ORCLETFO7  POTAAAS  hT4 I Fo-
oo L AISMAVTFD9° LL.LIN::E

4.2 Bl ov?

AP AO-CT R AIC ECavT WIANT V1T LPCHT NOTEA TV
ant8eC Co% 1 Nao NG AL TI5AT:: ECovd Chrtw A h7
2C%T hLnta PAAI® U1 oo W78, aolPSS Plulol-\ a0 3177
h@PPC CYT ooy, DATCRE IC LorAhATA: (LPCH L1E9°
Uk 1ICT bl LAD PhD “Tate PAT® NaolP'r Ch ¢ 07
POLPCH ANNT MG héAhao7 havao At (&1 PECaD?T hIG AL
aoaop\n-t:  ANTT40E PN AP ATLOLTA 9PN FA: NooP'9°
PECavyy CRPCH MG hEARI® AIL9LhTAD AZIPLAN HT°nEA::

ECav OTEAT NIA OLI° (N7 LAxov® (ECLEMLT T45F AT
2000F LPCH Aoodmt POLLOTA Ph? “Th+e aAt:: (Hv oowlqt
PVt TENATES S PPAAAE ANTSSLPT LPCHT Pavhmt DAMT
FATLTFPA: O ey £PCH NHTE ®O7EAT NMFSMA NLAae-S NGCLENT
PO ATONIVTD FAONTF POLLLT PRPCH ALY 1@

*® Pardons: European State Practices, Legal Memorandum March 2014, pp. 3-4.

% e hequ-:

5 HY, hegu-:

% Ny heju- 1% 5:

% Basic Law for the Federal Republic of Germany, Article 60 (2), last amended on 23 December
2014, as translated by Professor Christian Tomuschat and Professor David P. Currie,
available at https://www.btg-bestellservice.de/pdf/80201000.pdf last accessed on 16 August
2017.

% pardons: European State Practices, supra note 55, p. 5.



https://www.btg-bestellservice.de/pdf/80201000.pdf

Bahir Dar University Journal of Law Vol.6, No.2 (June 2016) 310

NVt h? oowldt NPRLB®- 999775 oo 303+ S+PCH7T N°LAamN+
L AANSTF®F PAATNN A8LININ 0D 180 T TANTFPA::E 1209
NAEPao PRPCH IS aNd-C NHAP avdh PECovr TEHS7F
OTENT MWNLT ANG  FETLPT LPCH T1LLD hhaoF AT LPCH
faoqm OAMNE ARAA oo 30T HhEA aoAmES  N9°C ot
TeNETE  SPCHT  AdovARf  ChSOST@®  +46F  AVHN T
@PLOTD PS PSEE SFm::%2 2ur? PAAMT 180 aow/lit (91247
POE NECE AATID- IC POILMMI° APIS WCTOP IC P7.9LT PS
75 Feol.07 NBPCH AT8BAPP N991LL7 POIEN POVE QHYPS
CTOP AM8.UP7 991847 Né LhSOSA: B gy hgPCH NP
aNtANN 2C PPL.MMIPS NOFEA Y 2ChE 00T AdAao- ATLTA
AVTPT A7L8aoq Y IPS PIATDAA::

NECav7 LPCH ANV ao\lFP 1ANT ooCu 09947 PULAT (LP79°
ahé-$ AHOTC AVHAN 24 hLLLAI®: LVFF ANd-C ALATA NTLTA
g BPCH  CHLLINT®F  FE1LPTF L4 N91LL7 41L& +mPi
PO A.hh N2003 HAC P0A A20 havd~t NaNéT he? N1A
PPN PLPCH TLLIG I°NieET L4 9147 LPCH ANT T°hC
PINLOS NUHAS Novéd P7°Ath  &CEPT  he 5 +Poq® eLLONT
PU1E TS PLOt hPAL 1o-::%

4.3 NPHCAZL

APHCAZE $LI°AN NPT ANCTI® BU-7 ha teLf AP £a PoPCH
AONOT  2C%T7 HC2 4G AL AdANT: BPCH  Povdmt
AINYANT ATLANT AICT U-A- Oh1a0770:ES (078N HF o0 T
At NOTEA T4AT ANAD PN APLAgo AN FE-T1PTF LPCHT
PI°FLCT LPFY° LUT? 6P PULLLCT +ERIPTFE AP i-Tar At
£a SHl CAm 1o OHF UIC LPCHT Poohmt DAMT CHOMA-
4oLl av 3Vt QLB PLufl-D ALIPNA. OLP7 NAAA L£L8 L99°
NP7 NOLNAD AhA 10 UAEI® ANAT ATLPLICFNFAT @ 14.Ld-AG
NAAA L45 holT% TCA°YrE AN +o-MPto- SPCHT Aavdmt
Prhddan hLLEERT GTF@m::% ALY AhAT LPCHT Aeohmt PN
PePCH TLE NTITSTS NO1Net PoLLPCANT D +£9° ®LI° holiiy
PULLePPE AWPT LU ANGCI® PoLOMMT PRPCH K@Y LPCH

& Wy heu- 1R 11-12:

% e hequ-:

8 Hy, hogu-:

6 Deutsche Welle, Statement by Convicted Terrorist Casts Doubt on Pardon (Feb. 26, 2007),
available at
http://www.dw.de/statement-by-convicted-terrorist-casts-doubt-on-pardon/a-2366065 last
accessed on 16 August 2017

8 Switzerland's Constitution of 1999 with Amendments through 2002, Article 173 (1) (k)
(1999), available at http://www.admin.ch/ch/e/rs/1/101.en.pdf last accessed on August 16,
2017.



http://www.dw.de/statement-by-convicted-terrorist-casts-doubt-on-pardon/a-2366065
http://www.admin.ch/ch/e/rs/1/101.en.pdf

PP hTTS ALARTIT @ MC S 774708 T+ 311

PULATNTT NS U NevAf T hGTE AdTPRA PRCOA:
PLPCH ANOM OhOLTr hhMS 03A @Mk AdLé-ne °COT +CO
N°NC0E TENETT AP0 M1 PL&K NAm, PRPCHI D V'
LONGA:®

5. &PCH Mo APEKEe

PLPCH TS NOMC 8C 212710071 PAT®7 héAAI° W99 04T
LPCH MATEXS AT MPAA 1K T Naé aodE MPo] LIPGA::
SPCH ONateLf én LA NF PPCN LH P7LOA  hGLAY:
NP7t ate&e 3én 1Mot ame NehyTo75 22940 o7
+PLLT Atont M SHO- b NA CHALE N%AT N9Lhnént LH
NePCHS NPVt LAk AILING ¢4n LCAST £nisa:% Ny 41
PaBlem7 COPCH hPE OB 0 AHS % T AATIPU- P9U.0A
ABF®7 PALT NGA 9°n78T 02949 OChF 9°ChET7 NePCHS
UCT PAPET hh ERPLCENSE (haoAdL I°ChETF NLPCHS VLT
MLAE PN AR LA DHCPLI° +mPT GTFm-:7°

MHooGP Ca &P ANT8LC SPCH Ceh? AMPS AI8SLD- +LCT Dé-
AL @AA: P8P SLANAGN Hooiao 3 T+ hé AL PPA
h2F BPCH POILLT NANTE AT Pam ST@-: 11931 AG N1955
9q.9° P7rT FACIP NAM? GHO A78.0m CHLLIT hlav 1703
ATLPLICFNTAT @ NATPR 16 AS 35 NC NATCES h1a0 3221 Féh
@NT  RPCHS VLT NF AIRGETOS  UAEIS NRTWUAN LL8
FALLt®m A8 OE A%ILLD  HPhLA: 7T 11949 9.9, foma-
PATeERe POTEAT avdbem, (h LPCH AFETLLT ALLT ATLTLTA
oL 717 XINTAN NAACLES h? BOAT L9°F AT8INN AT A: 72
N1980 9.9° PoM® Cht4¢xe VHIPT LI°ni-0LPT  4TAAN
132 (Faodag  BPCHT ARSENTT TLCAN:  (h1aor ok
CPCH  POILLTT AAMT  AMHAR  LI°né-NLP  STANAR  AdeE S
TENATE  ATLA: B (hdefeld  M1DTITHG POTEN  hI9°
ATLPLICFNTANT® MaTPR 71 4G 229 LPCH AFETLOT ALLT
ATLTUTA  FavnhA: BVTT TGP ACILLNIC PLPCH AOMTT
POLLY  @RI°  PULONT APETG  avavldfPF  4.L4-0G NAAA
a3t OTHO NN AL OAPA::

% pardons: European State Practices, Supra note 55, p. 9.

87 Pankrust, Richard, the economic history of Ethiopia from earlier time to 1800, England,(1962), p.
28.

8 Wy hoqu-

Wy hoqu-s

0 ML mROT NBNSTE %R “LiAR 4G ATPELI(1903): PAI a0k 8:

1 9Ct MG of £TC 197 Lovdhk::

2 PheLL COTENT oo, (W77 (1ICE SN OF TC 21A78AINAD T AbR 239::

8 Ph VLl V10TV T APE #TC 1/19807 1044 JHMT( 1980)F hrdA 86(3)(av):



Bahir Dar University Journal of Law Vol.6, No.2 (June 2016) 312

5.1. PRPCH hTFGT MARFDTD MhC [C L7701

PLPCH 77 h@TH@ T4A77 hPLLYT A AANT aohhd  A754
Ph%Te NP NAAR oo 7171 NovP'r ool PHUT NAA h2D7T
amPAL BHTG héART NOMC 8C “1L7L0T 9°F WiL7oo0 DLV
03T NHCHC $COA::

Mg LPCH Na L AmPAL Oh? “Thd® PADT 013G GHT DA<
TETLA: PTh L7 PHU- Ph? “Tat® A PP T PlafoletS
Pholl- NBEP AAN PLPCH WIT LPCHT LRNTT AIMNG GHT:
AWEART®  ATP4T AP POLTA ASERTT ATSU9° NOKC SC
900 PULOTPA ChbARI® TIACTT Aav80N TLt TRCAA::

Phibolol (h1a0 3T LPCH POILLT OAMTE AVSE CONNLC 74
Pooqm-t7 LA ththae CHFAAAD- PAAN h1ao 772 BPCH 99847
AAMT? ARAA aoNH8LC 9°ACN T OT:HA: 5 NATHLY h1ao 72 3
Wl 4,Lol-N av 37k POTEN T80T AL CONNYS NA%T4- N'LE-P
NAN a7/ POTEAN AT AL LU99° PaAh aonHBLC 9ChCNT
LPCH PLCIN:: ao 3t NPh1a0 T2 3T @ CHANTo7 OAM7
TP ATILLT PRPCH ANMT 1 CYTE PO APPTS
aoavbPPTT ADTTPA: Pholol-d av70E CHFAAADT PLPCH AP
+TC 840/20067 AG Ph?1¢- NP NAAR oo 717 L£799° 11998 9.9°
NaAA PoPCH AONMTT Aco@N? POLLOTA APE T Ad-Tt+@ N AL
AMAPA: APEE NPSTH LPCH OATLAM AMATS PRPCH ANNTS
héAAaoy POaoAlck: £1OVPTT PPH ST NATHY £7.212T AC
P07 PLPCH PLavULF PTG UICEHPT avavdik: (1SPCH
hdAR9° OP T ANONE POLTATT PhDS CatIONC TICT AaoAft £
408 LCLPA: NaolP19° PRPCH ANNTS ALARI® £7.91PFE PAT®-?
PEa VLIS 22CHT NEINGP Wb ARao- IC NTILELH AL THAD-
AZIPLAN PRGN

5.2 FEPCH Tot htsdd

PLPCH TPE Wil LPCIA? P7LA®DF T AavavAh LPCH ATTG
A7 ATLTLOAT NPL&oLe avavAivk MmPoL 103 NA%14 nAAN LPCH
POLATOTT 9°0701 Aoo 1IN 14Ll-AS NNAN £LE POM APETF
avaop\ivl POLNIN: VAR AaPET 094 PoULLASNT 0NE PLPCH
GA%: "PRPCH AONNMT PG A% CHNTE Cav il T1S 034-71.9F7
TP A2INMNP VAN 71T POTEN T4AET 0T4 I To- PHARES

™ Phdaols ITDTVLTTRPE RPC 119877 Zafoled 194 JHME (1987)F A3 71(7) ( hiv 073A
Phbofols INITDF) 22T

S PaTe NUEP NAA CHRAAD W10t TIRLd APEE APE RTC 59/19947F Hnld-h( 1994)F
AR 58(6) ( hHU N7EA Phfinge W1av524)::

6 0Ll CLPCH AT APEE NICH “INFOF RTC 23 ATLHINAD-::
7 ehfinoe PLPCH ANMT APEE NICD “INF P €TC 24 AILTINAD-::
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Plavs oo N9L1T 0L VLA APAPAD AT 1D AR
KL 10 0L PCOA

v o770 PoLFA®- BPCH PULAM@: FE-T1PTF N4Aao-T OFEN
FART® POMhCL AT 09747 POALATT “TUNLAN A78A0 ATT1LL7 T
FETLPTT 091400 1B T Moo TS NUHN AL ALCH
POLTA®T PAnTL MG AoodING  NamPAL  ChHASG  Cao 70717
TPs LU AoomNP  AIRPT 10 APEE RPCH Ol
a1 PHETLPT T TIPS LT 19T @OT £010 AU
N%A71@®- AL AfLovAn-k: POTEA AN PP PN TOSPTF  TPI°S
LUTrh hhiedt AANINGC: PN FOSETT GATTES QU NIAR
NAhavANt+ oo PRPCH hAZT NAPLEE avdld COTEN STV hivF8L<
A7 FOSETF AHIN@T TS 03 hdaohmekd favAnddi: AA-
hePCH aAT1 OC AMA LU 1PN Pa%lé- AN PLPCH hOMT
APE Ndofol-Dh aoFINE APE DOC AHMAAC NGHT MmN LA ool -
Céololef\ a1k WP RPCH PTLLLIM AFETLLTE ARNUANG
AP TPI° AP ALorART PhAN T1A%¢ WD PP APE
¢TC 136/98 Na?PA 3 NC fLovAht@ PLPCH 9077 C34-71LP7 %
TP9° PHLY LovhAA: £70%@ PLPCHT N7 NhHNG oo 372770
TPI° AL NF PIAAL ALCT hPCOFA: hHY Oevid PadA- PLPCH
ANTT APE NGHT PAAS MO0 T 2 PA::

Nlofole a0 PLPCH AANT APE W3R 3 22C PTavAht@ hATY
P DTRE RAHNTG Cav 3t PPICG LU aowlt £RU1
AL oMY FEOLPTF NECLNT hMAVFe- PO W
Praopant@7 L0 N97.00T hAAd NIA  PAKCE AT APSAR
WLJav} PLPCH TLEM N&NTF@ ®LI° NTLavAht@ Pav 32T hhik
ABPCH 0C8E APCN STAN: 7 2PCH@ 03470 060 OLI°
NANE:  OPCN Hoo8 P (ohA O89° NMNP®- AT APCN
STAN: hHo £791 PRPCH TLE APLNLT NETC N aoPSTo7?
a1 HN SFAN: LUT w8 PePCH TPem N0 NFE-la L9
PAN: 22AMTS 428 NTOATMTFO- OhAT 0L MNIPLLT Nh-A hAPLN
AN 0PCN Hoo8. @LI° NAA (@ AT Po9.¢CN PLPCH TPE
SPCH  PULLLANT  IAON  PULATITINT  oPrF NACTI® T1LI1T
ATEANT 2T £7.91 PHHA: BUI° PRPCH TLEM hFé-olo- hér
aaghyt ATSANT  POTTHNSA: AAD- PLPCH TPLE PoLPCNNT
a1 188 POaoAh @ Pov it hhAT AVHANS  Aao ¥t
LUt ALAA PLPCH TLE POLLLCONNT AN 1@ NP&IPD- Phalétk:
Y TULNECE NAvT MmPAL G20 WD OBI° PoIL9LL0AT ADTSLC
FETLPFY oo PAMCE  AOT  @®LY9° ool AASTPA

B PLolN CLPCH AT APEE PICH TN O €TC 237 ATPR 3 4G
Phafinoe PRPCH ANMT APET ICTH “IN3 00 &TC 247 A4k 3
0 04uLol-N PRPCH AOANT APET €ICE “INIOF RTC 237 AIPA 15

8 HYy, hoqu-: APk 15(2)
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P99 TF@7 Naod°lT NLPCH Ar8APE ALPCH 0CE TLE®7 ALPCAN
STAA: A8V ML M PePCH TLE®m “QavhhF  IA0P
A9 LCOT LPLEYET NLCTID TUIIT LSCNFA:  FéTlax
MaoAhF @ hLLANVE +7 AFOF AAT 15 Phé- ¢S O-0T LPCH-F
ATLTILLATD ANCS NANE AN AZeTPNAD HETC PLPCIT -
+mPol LPGH:Y

2V PLPCH hdbldAN av¥1€ (hflago PLPCH AANT APE NATPA 11
AC P Fatt (LPII°F Ndufel-t APE IC AIAAC oom¥sE  ARYTRT
anli ARYTESS CRPCH TLE® N3¢l NANLTE PPCAN Haog @L9°
N A@ A% 099.9CNNTF W FElm APLETET  NLCTIm-
ATGLLINTT PAAN APE AAaoLINTS PLPCH TLEM NhAM TV
LCS N29L97.00PT ANTSLC N APCN AN aoPlN LANT ANAN
a3t ANESLC PRCNT aolP 1@+ 8 ATHY ARTET NAPE @0 T
Pramért AAWEC hao Tk 00 10-7? P9LA@0- TPE avAd £990 1T
ATEPT AN AN 2104

nallu- 2C +LeH PPE PO LM 188 LPCHT NAFLTLo- Pho-
ATS.MOBE NAPE. CTLPLAT® ‘PPCN Hon&F 8 A1997 SF@? ¢o9.0m-
0 PPCAN Hoo T POLAM ANMAKR Na e e NHALI® N4 MVAS
M7 LHI® LA PHIPTILS hiTT7 091048 Moo NHY APE oowlqt
POLPCHT  TPE  TI1PLN  POLTA®- Hoo& 997 AT NIAR
adtaoAht9°::  LUIS  PAFLTLD  AMPSS 4P LPCH  AMPP
POLTANT? (A ALA PILLTC haolP'19° NAL ALLAAICI® ANT DS 10
NHARY® Paflpae PLPCH ANNT APE P2PCH TPE NPCN Hoo
NL+CONt W PRPCH AMPLD AIBLOPDSG LPLE P
PILLLINTNTE hW0e-C AAaoHC Ik héAhao? BNAT ANT 4 PLCIPA::
PALPCH MPTLD- LPL CULAT LPCH 9°7 TIC ALANTA STAN?
P90 TPE ANLY AL ootk AN BTLPA: he: NA- AT PH.Y
PG ARAT AIAX  A7LHhi@m SPCH NS4S NFNSEL  avhhi
PA®7 TFTTE OATIP PILLLCT ArLavPh- aomy LPCH PULLLANT
N NECLE TAXPS Téok? +HbNAe 087 PoLANNT ao71e Yo BV
NPy LA PRPCH tMmPUL® avAG 1R LPE ALPCHO DhFTTrT
ONF 9.6 LTLPA: LPCH P91.LL0T M@ ALDPS ALLPE 09107
gPCH ANt PATS Ao @omot ALOTT POILTA PLNap-A
LPCH BPSA: LPCHm CHPLMT OA9° N9NTT1 473 LPCHa7

81 Hy, hoYu-t AR 15(4F 56 6):

8 ¢afipoe PRPCH AONNT APE: ICL SN 08 RTC 24T hTPR 11(1 aG 2): “[#IhAN NAT? NC
N79mEF 295TwW9° PmHEF] 186 NECEHT 1ht Poosthlil 0L PLamnMt “735wm9° Nw- P1aony
G Nh7  Nch7 LPCHF PLENINAA QAT N4C PLPCT Tlew7 N0 NMINMAET NPCN
How R (iWh.A- @EI° NMNP@- ATl 7840 LTIAN:: ThILy 146 N300 A%¢6 1 N0 185770
A2CAMNP PS: PAAN 7V . @EI° PoIL798MAFT AVE/ T LPCH ALV 2. P79 7Mm-7
NPT Nowg™lT  LPCHS  AIGLLIAT@ NMIAN  oo(8C8C I°ACHT Y010 ALPCN  CTAA::
L PNFT COPCT TPl N7IPL1N PNT AR  PLPCH aomP4em-7 LN, +% oo LPC I
NP PNT D@+ A28.800N@- 7747 LSCATA”

8 Ny, hequ-: AR 11 (1)
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NOAmo-s NePCHm- +mPel oohpd adeeNNFIS F1-Ch? hoo&dme-9°
N-ten?7é CUHN hoo's 7 ,G,?‘i(.'ﬁ{,‘g\::s“

5.3 FePCH ANMT YL

PLPCH TPE hAL hilaoAhTSTa PLPCH TLE TIPLNE av LT
A28 NAh® ALPCH (CH PPLN AILPY NCS TFavhhF @7 NAT0(:
ooCI°C @A oot LmOPNFA: PRPCH TPE QaovAnFa- LPCH
NALLLANT @ ALH POLIVT@® aolB2F NaNhoo PLPCH ANNT
APEG  aoanld®  FHCHLPA: %° NAPBS  Navavldf®-  PtavAntt?
aNLCFT AZLAPE PPLN PRPCH aomPEfe “QavphhT €CS8 htam N7A
N775m9° M AL STAA:E ANLALDT7 ovl8 BH PPLN “aoAnF
U AP oA ATLILETE Lo NAA A1DIC hEeCE N)A
aNdAL®7?  ovlB PPH TlovAhF  PPL0N 3691 Novavlfar AL
Phaoah-kt? HCHC $LovU32F AMhATIA &40 PLPCH +mPol
AL Ao P aoAt PANTF@ PLaoy3PTF IOIET  STF@?
V7T TPLE Na700 AgoaopAd Phalhoo? PLPCH ANNT A922C%T
a®Os KPS  A%T0LA° PoM@7 oapavldf  avaodhnk AL 1o
avav @ aow (it AWRE 691 PRPCH AMmPTl. oG avoYAT
PAVT @ PLaoy3PF POKCE awGAATR: a2017%%: e v 7900
237 % 1 PAhdl eomIG PANC LI UG aowld £LLT ST
ATLV? PLaoULF DT A2 NA7E v 03T ATINCT FIPheid::

PAMCEL aolifiph OL9° AD-T Navavlfm- PLPCH +mPol AaolP7?
NPLao UL PFE a8 PG tavdnlA: % Ut A8 HCHC héAkao-
ATLANTE  aoNLCTT Noovaol @ NDAKX  AdTavANTI®: A2e 3¢,
PLPCH +MmPol AcolPT PAMCEL ool @LI° ADT ANLLA AZIAT
PIYLATA HCHC ooaotld NAAT  PLaoU-13@F ATLNLEA ©LI°
AATIATS AZIAT POTI4-A:: BVI° NeolP PHYU TS T Hhdt 10
NhC BC 219080 ho1299.00k OAao-£PF  IC O HLLT PN-L7

8 Ethiopia Frees opposition leader Birtukan Mideksa, available at
https.//www.theguardian.com/world/2010/0oct/06/ethiopia-frees-opposition-leader-birtukan-
mideksa last accessed 13 December 2017

8 ghinoe PLPCH AONNMT APE: ICTH “INIOF RTC 247 h1Pk 12:
Pafinoe PRPCH AOMT ooaol @i (CD “INFD0 €TC 25 AL T10AD-:

8 ¢hfinoo CLPCH ANNT APET ICE “INFO €TC 247 A& 15 AS Paflhoe CLPCH hOMT
gogol@ T ICTH CINFO0 RTC 257 AR 13 LovAhk::

8 hafineo 99,9 00-0T ANTSLC hol 7 ¢471T ¢ 2009 9.9° 47°CT AILTLLACD- Nhook: NASKD hool
a0, £G 0730 20 NGA 157 Ol J-4-91.2FG 5421 @7& F4-12TF N8PCH hadC TATLPA::

8 Paflnge PRPCH ANNIT APED ICH “INFOF RTC 24T  A%PA 20 AS ChNinee PLPCH ANMT
ol PF NCE TG OF RTC 25T AR 5

8 0Ll PLPCH AT APEE PICH “INFON RTC 237 A7k 20:
% e hequ-:

9 ehainoe PLPCH ANMT aoavl P NICTE “INF®h €TC 257 &TC 6
2 Wy, hoJu-i £PC 5
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O-LOFT OAGo-PPE (AN hoon©  AOATNT  aoavld  avAnt@-7
HCHC PAUhCLE ADT aoAh.f AaoM+I® A2L412.5 TAAPA::S

NACE oGl ®E9° AD-T a4 haLol: hAZ T hmSSs han-T9°
PHe-Tm PN UL APAC APHP €CL Nk O THAALNT PhAnéT aom?
9°7 PUNT LRI CRPCH +mPoL AILOLPT taodn:lA:% avavl -
NO7EA w71 htovAht@ heHE Panét oom? ®RI° MLe TINT9°
WALl Ah ANdT EB9°C AONWHPIEF® $AA ahdT 1LH L0 A7
aow/lt PLLT ChSIN CUT Adm: P RV AONGC oowldt G
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1457  héAeo-§  ANT?  ooNLCPT A%ATo- b T PRPCH
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foM LHLP avavlf £TC 1/2003 %4.9° Laviivk::

% eafinoe PRPCH AOMT ovavlft NICH “INF@A #TC 257 #TC 5:
% Hy, hou-T #TC 5 LovAnk:

% N1 hogu-::

% Hy, heu-T /PC 5(1)

% N1 hoJu-1RTC 5(8)

9 Ny, hoJu-1kTC 6(65 7):

190 4y, hoYu-TRTC 6(16 2)
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L33 U oowlt AL h55 Gavt (AL PP @7 3918
ALTLP 50 Gov S hHLe NAL Y O 41 hFMAVTF®- PALl Ah
Al 12 AG 11 Gaot A2LPLI°FhTATF@ LA ao@ hi7F PRPCH
TMPLLTF LIPS AU FeTLLT wht Govt AL (P AhdT
nhem- 1/35@%: PAE halv 0T P81 A28 14507 Nhaoddg,
avl A9 LMNPUTPA::1?

Mg hheit PePCH aNdCET N Han1é Navavlfa- Pavhnta-
VLG PHETL® PMS  UBF M0 3Tl PARIPC  UandehE
oL NTF2F AZ°AAT ODCE AT ALN ALNT DIOCS AATI°
N3 2F +me P81 AZLPYS ATt 1ot 7047 AThso? PLFIC
PANATSTE PPY A® PandT oomt W9 @-0T AL PLPCH
TmPl, AP? LFAA: S Lyt A8 PRPCH FmPTLo PMS U
VIPTE hA® PG RIS TINLE VPLNT AILPLavurS LML PA::
PAOIC Vood°F (rhavhhd (U4 E MA@ PhAIC VAI°S +£9° hU1o-
A%raA POTHA OL9° hAA 113446 4RI TINLE avbiN AFEANT
aoav P PHUA: '™ hiu AL PHCS 0Aoo-£2F avph PoLG- U-ANF
aOFP TLELTT 10 A1 T12%¢ POTHA 9°F 990 10-?
MNLBDT PULLPCND 977 10? POLA GT@: NAFETLE PhRICC
VI°I° TINLE AAT N9L10@- PUAIPS RIS ®BI° POTLIA PhéARI°
FAC PN PA AT 2H@9° NhAN PO hedrE PO AT
NATrhd PAOIPC VR9°S PATHA 2C 11%3%¢  +HLCI10- PoLam-
NS NSPCH NCS NrA A787L 1M +H08TE ALTT AN 1H Oo-&P
APTLLT NMaNd$ AL POTYT FIC NoremC AL LIFA: NaHY
P°NILeTI° CARIC Vaod® TIAC PAVCTF@ F4-T1PF CRPCH +mPoi,
ATSLP NovflT NP1L71.000E AL W& HE TFAAT ALACSH LOTPAA:T®
NamPAL ¢4 mPrt UL ABPCH +mPolrl N avhd.Cor
LP79° NALAAI® 41¢ AL Cto0T TLEPTS ANTI® FICT 1%
POLOFPANT i

Moo lhg° W 79°F O-0T o070t eANT U3 1SPCH MPLDS 74
088 ®LI NPCAN 0HAVE avhhhh ALAT® PTL®- CACP 188 ‘1-::
19> A, avavd P ACPT NUAIS POTEN HSST AL
AP L avav( 4G 0PavARNTI® ND- oo ILAG NovILA av-hé- DTENT
(-taoAnt NTTVNLANS N@7EA WA AP 7000F AL Th PULEAL@-7
®CH NooiC L1% PULSLOT 428 Moo PCH mPed hCPT

101 Yy, hou-1RTC 6(3):

192 4y, hoJu-1&TC 6(4G 5)
193 4y, hou-1ePC 7

104 4y, hogu-::

195 ho932C W94 OCE hBSAI°E NaNge 99 P00FTF ANFELC holT7 -o1PT AfPH hNH8LC PS
P 1T E NALPCH ANMT P+LL1 PAavMBPT h9°A 2009::

% hHw 2C FLLHD PULAFPA FIACT ANTSLE-E AP ATHVI® PoodA T PNEFT F4-99.m7 ABN
OLVAICS £I° PULONE PAM- DLAT Pmhe ANA AhGLA aoPSTOF NTS 1 hilavlme Pavls
Pre T ao)IHA AT A
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ANPLAC ool A9° ARSANT NTAKR L3730 17 ACE avd A9 eant
NLPCH meedSs N90F PPCN HoolF ®L9° N7A +N8L oohhA
ATV avavld P PavAfF:: 1% ACP avlAooe NF ALWPT ATL1S4E
oM A aoAn AZLACANNN.G- MWAS A L 1N AhLA AZLo1.109°
Navaol @ AHIARA: PTHH0 ooM?9° 1271 aoPF AZLAANT LTHo-
aoavdf LN 1 PR ACTP ATBLAIS ChmPP@ @17 haha.o-
QWA @ (7 o718 0291 e1HN aom? hinP+ OLI° ACP ALK oo
COLINVT@D ALT  NAYN.G- ANeoGe-T@ @7eA  NHEAaoNT L5
ANt8LCS ATH 188 X/ hhéoIm gV PLaoyid ALTIA LPCH
PMPP@  Fé9l POPCH@ FmPol AT LTAA: 0 grgog o
09729920 1o+ h1L79.00-F @ ha- H0SET IC ACP A18.4A a0
NA AT8hEA ATLPEaoULd ool 18S  ACRT NHOIA UL
ATINLA® NChF TICT ar%hhk 02T PSA: PGS PSS TICTI®
ACPT AavdA9° AIN@ OFN8LE Hoo® 297 ALY Navanlf@ NIAX
hAaoao kG AACE hTl.mPea- PN aom? IC PHLeH SFm-::

CHTE AT AY9T7 SF@?  P9lA@- (HC  h&TFao- $LIFEA
ool CFCTHI° NEA  LINE  AFE ACPT Navd A9 418 9%
P8t oot AA®? POLAD NTAX  hdtavAhtde:: LU oo P
NHALE LLEDT PA POd- DALDTI® BU-T MAao-CDT h3& h@T1T hA
DOLI° W hlFII° PAT®9°:: W3818°E Navanldf@- AL hiaophkt P18
MLAOANTF g0 W38 ACP avddooe 340107 CRPCH +mPol, o147
SFAA T A AACE L0 UA9° POAEON ANAT oo lPG (laohhATa-
At MG WATTFA ol PePCH  AmPTL 1L
ALTFA 2 (AT L9110 AT PHCH OAgo-PL2F9° 0478, QAT
DMLI° NALTL TAE AL ovdide AMNTET 990007 NALTA OE 10
ean: " ALY v TA0TF 0TG- 0P AATLIN PLPCH hiARav-d
OT A18LWP7T AI8LLT T a1 7N LFAA::

NACP héAA9° IC NFLEH PoLOFPA ANT FICTE PACP 418k
NTILTLONT TEIC ANSET nANT 0N ANTLLAI® ULk LEIS ooyt
AFed DOLEDT AT AAepd AT ANSETIS  MAANFT o7
ATITTE (VFARI® ULAET PolhdFA PRPCH mfea- NAAN NAANT

7 ghfinoe PRPCH AAMT ovavlf: NICH “INF@f #TC 257 ®TC 11:
198 Hy, hequ- RTC 11(1)::

199 Hy, hou-T RTC 11(1) 4G (2) Lovdhk:

10 Hy, hegu- T PC 111

" he3C AmrET Oafioe CUSLL0AT ANFSLC hOlNT €36-T1PT APLPH ANTHELC OAgo-0F
NALPCH AOMT P1LL1 PAcoM@PT T30 2008 9.9°.::

"2 At @A ANYCCE NaNhoe PEPCH NCE A/ NAgo-Pi AALPCH AONNT P1241 PAToMLP:
oo o+ 2009::

3 At ML-oohdb £9°0F NaNhoe EPCH NCE X/ NAoo-T NALPCH AONT ¢12L1 PAaomLP:
a I+ 2009 AG NKC 8C 99900+ hoLTF Aao-P PTG ¢hé- PALPT IC OWAGPCH hAMT
1TLLT PN @ LR 1PN 2008 F.9°.:
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M) AAFATFOS LPCH MPELPE AANI G- DL E® ADAS Pr7¢-
NE AT8heA o188 T G-

Navaol @ ACP NTLLNLAITD POIEA 180T T4AE HNA®- ¢30S
FeTDTF PRPCH  FmPTL AP ACPT  NLLAao-N 1N
ATLANONE.  QVAS AL PO9mPe@? TN aohdA ARSANT -
avavpk PLIPOA TONEA: (VI aowlT PN 08T @LI° P
PPCN Hom T ALLONVT@® LA ooh PoImEdt P13HN oom? av 7%
ATLANNT aoanl @+ (LIARI® NHINC 77 he 5 P10 aom? nee?
NoomPd ACE? ALOTATNS FE6-91LPF PLPCH TmPol AISLUP'T
MLLLCT LNHPAA: ''° A28V ARYE TIC OLITIG PIA HNSPT
AACP GPLE hAPSTOF P7LIAR NS0 OF7EA N TLANT D45
ANESLCS 0T R/ Nhrd OLPCN PLPCH NC/ FE-T1LPFET PLPCH
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829 HéTLPTF NF ACPT avdAI° TAPA: PLPTE NhdART® TIC
ACPT ALLARav. PCHPA: ACP NALAgo. F4-91.9F  avhhA 155
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AL NGE HRAT N971240 AL AL ao7HAN SFAN::

ML P& PALolT P23 PMSS ANT PLavULFPF NMPAAD-
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PavAnFA LY UL NOFEA W P 04uLd-0G NaNhoo PLPCH
ANNT APET NRPCH APIN LI AAGA POLTAD 2175 @9° ¢PT
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S WL hequ-
18 Wy, hegu-:
T ey C ATILE NG “INF0F 104 ATLAINAD-:

8 PhibuLol COTEA M7 N7CD “INIOF RTC 17 A3PA 229F
Phbulol CLPCH AOMT APEE 9ICT “INF0O0 RTC 23

WIPR 2

(1) “CPCH” 7907 PP FCL oo MLI° MMEA $E A2ZUP MEI° PP S8 hd.909°5
LT PAA 1RCT A384.09° “90LT7 - ;

(2) ‘PP GCLT TN NDIEA 728 PG PATF A4, 798 P17 MEI° PHANG PTNS Trdd
ACIPEF (Mool NFCEMAT PAOm Poosnlii m-as rw-:

Phafinoe PRPCH ANMT APET ICTH “INSO0 ¢TC 24

AIPR 2
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PLPCH TMmPTL AoP? PIULLNLATY PLavURIFPT h& N CH10%
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079 A@®- oo7LA? PVA h0& O7EA LPCHT AINhANA ATLI°N1eT
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1. ‘PRPCH FPL” TN h7L GCE Nov-n- MR MNdA P& 21407 DRI PP hd.BRo0- 3677
NPAA V-2 h28489° POLPCA FIO¥ 107

2. “GCRT 7INT N8N 7-8L NFCLMT Poohlii @y PHans P5 P17 (e 798 P71 @LI°
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21 Ak ML oohPA LIPAME Phiien SPCH NCE A/ OAop-PE NALPCH ANNT L4
PAaom@P: oo 0+t 2009 9.9°.:
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9CH TINFOF PC 17 APk 67
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ATINhANA NLPCH AANNT aoavsf@- AL WILINILT ARC AL
a7 1@

lavavl e+ NR.aoANT9° LPCHT NAIC ALANANA LAD: PTIHAN aode
i PRPCH AmPoL PPY ATE el NBPCH  AONNT  APES
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nr o RUTT  ovde»  ANMAhLA  £4L0 PRPCIT®  FmPol AP
ATLTILTAN TGk CHLLINT TUTLLeNT AOe-C LALA: P NhmPAL
BPCH NaoCY LLE Mhbofol M0 /2TG NOTEN W CFavhh a7
AZIN4A9° NOM: Phihoo PLPCH ANNT APEG avavl @ Ptavhnttit7
aNLCPT AZLAT ATTT 2175 ®9° 3691 ALLD POLTA NIP79° hAL
NPL0T °R700T O LPCH® A14.7 A7L9LTA AN 29T PAA::

5.5 BPCH POLACHT V-3

NPLoo® ChN AILTINAD LPCH OhF CtovAnk $Lavy-p3PF
+OAtD AT PTLNTS  FETLOT PRCE LRLETO7  hovahlATa-
Né-1 hANC PoLAPENT ao318 Y0+ BU-F A%E OV oAb P4am
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UL 2F  hidofeldS N1 NAA  PLPCH AONNT APET
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aoNLCT av®NG avavld® hWrPER 13 OC taoARtPA: (Y oowlst
LPCHm NHNLNs ao318 T aPh: NPLooy-13 AL Ptao(lt
LPCH hPY PLavyBF@ WAFINLG LPCH CTLLINT G@- LPCH
ntam0 1 E9°C aA-F Pt hood @-0T AA ASD OTEAN LATC
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LPCH@ LPCH ATLLINT @ NLCHY® NLLCHI° NTINCNC DLI°
N993aA ¢HAm htPt AONCH LTFAA: PLPCH®- aoOlH @0 PoLOAMA
Nbofole a3 L8 NUSE CONMNLC APT Nh%74- NLEP NAA
L9° NAAA aoN-H8LC I°NCNT ALY NAPEE +L7373A:'%° hiu AL
LPCHT Paoh MG Povhidc NAMT NRAA L5 hCONaoN18LS BAP
A7 AooH8L4 PACHT ATLHAM N1 AATINAI®: U7 ATE NHY
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27 hORC BC TUOLENAT MAGo-PDTE QNG DALPTG FETLPT IC WAGPCH hAMT HLLT PN
L2 1 130T 2008 4.9°.:
128 92,040 COPCH ANMT APET ICE TINFOH RTC 23 AIPA 23 AM8U9°  PChflhor PLPCH
AN goavl@: CH TINFOF TC 257 +PC 13(4)
129 04,800 CRPCH ANNT APET ICH “INFOF RTC 237 A7PA 23 (3 ASG 4) AS ¢ hflnoe CLPCH
ANOT APE T CTH CMNFOF RTC 247 Wbk 15(4)



PP hTTS ALARTIT @ MC S 774708 T+ 323
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Moo GVI° néoLol- 1134246 h? IC AHLS NSHE PmON LavhA::
N 1ovAONL P4,Ll-009° 1 PRAN CLPCTH hAMT APLTF Po7EA (AN
CPrtT 2000F €ATFS TP 9+ @-0T QAN T o PePCH
A%l PUHNFE Pav 7/ 177G P4-%1PF T ahTLePS “TUNe-P TPI°T
Maht AL 1ML -

PoPCH TLL NF2.0m 0ANTE NPCN Hoog ®LI° NAA (@ A%T T
LPCN F6m@ 4PLE OAPT N&LCTID A78.LL97T Phdd- APE
N7AX hAao311 34990 4PE h9°1T ONT A748170 PLCIA:
LU9° PLPCH TLELM hFé-2l0 AM-PG O ALPCH hLé1.0 A
PCO PAF LTI 4.PEG HIET LPCH@ ANT POLTFANTT h DM,
NAMC LTAA:

PLPCH TEE Nov 3171 hhAT N APCN LTI TEE NbaLod-A
ALPCH 0CS AT NAAA L79° AN oo FSRC 9GO T oo l-
LT n7ICHa-9° AL C7°AN. 7°18F IAR hGLAT™:

haoaol e@- (SPCH APIN ®LI° AAAN P7LTFA®- PPN ARTE AN T
NF w21 PoLPavARE: aoN4.CHT7 GH ao@-MEFS PLPCH Mmoo,
UL T PHLU- POV RCLET NF ooPSTF@7 a1 HTAN: LU-T
ATE, BPCH NU-AI° PPN ALYET AL AP AT ATRTLTA
NO7EN 1 hltovdht@ &390 A2AC (38 avavdfa- PRPCHT
AINIANG ALARI® @07 W87 A&CTT AN

PAAN  PLPCH  ANNT  aoavdf KWCP  ARPCH  WILPLavyi
NtaoAn T @ PO7EN ALY T AL NACE AANT4 PULINVTF@7 I8
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PPCN  OAAOTE  NPLIThTA AfavAt LU PLIFRTAN ACPT
Aol A9° NALT ovhhh @LI° NOALT oohhAS NANTES NHHoo &7
oo AT TGP AT ATRTLTA NTAKX QAavaodik: PhCPT
heAAT® OT WI8LPT ALCIFN: hCP AND- aoILNG Pav LA av-pé-
O7EAT AL NF PRPCH aoNACT P avavpivk: TICTT MAAT avOA
ne  o7EAT AL hhaomPe ACP ALPCH PADT 4L£5 hmeee
A8V WL CIFA:

Novavlf@ h Add PO hovl 0FF GCLF AP MAMC ART
PLPCH TMPL WIS AR AT (. LovART NILE 1AL A+LLLOTQ
MAMC AT et Adaodavk (aond AT oohhd ARTFT PULLTC
LUSA::

PLPCH AANT avavlf@- PAMCE ovONT WILP Lo UL (.LavANT-9°
PAMCE avhhn- HCHC avAhf hAaoH ek AhLART® ANT D6 PGA:

LPCHT P7.L0NANN POTEN ALY TT Navavld @ 1AL NLUPF9° £77AN,
PNIEIT® IAR Ao+ AA® avavl @ OHOTPA NG @

NALAAT° 1€ h&PCH ANMT IC LR NAKC S8C “1,.71.00T
POLOEPA TICT L29° NLPCHST PACP W AR 181 @0T P24 4
ANAT oo TG 1LR9° LEIPG ORPM ooPht AhJ ek NP1I0PF
ACET NATMF AAGPLATTT@: PRPCH +TMPULPTF ACPT Aavl A
FOSGCTTS FOFTFo7 0PCOT 0PAN: T7TT  AdooFATF@F  AACT
frimfe@- ¢TI ha ovI7IG  NhAhAN@- QVA  CATAapL oo}t
PLPCH  TMPULLE AANI Lk TUTINLT  ANAG  Phé- TIhh'LE
ATBNEA a1LGT @G PLPCH TMPTLLE ANTT CLPCH aohd.CHT
0.£79.09° NECLNT PHMNAVF®: P10 aode™ DA LUTr ANhALAgD
L0 PLPCH TMPTL AAPS T PGS PSPE ST

6.2 Poo§1% il

ne N> Chovdntt7 0h? AGHPTG PALARTS TACT oowlt N91£L7
P YANT hHY 03T +$COPA:

NaNfee PLPCH AT APE @NT PNLLD PLPCH hATT
NgH+ miN  £a  OA°LavhA  hédLi-n PLPCH APE  OC
ATBMAMYG® 9L ANLAL D

N4oLol-9°  LUT NAAA  PLPCH ANNT  APE  @0T
Ptagont @ AmPAL PLPCH hAATT POTEAN OWANPTT €ATTHS
PPI° IO GIL NaoP- PAAN PLPCH AANT APE LUTT
0972011 aodir ATSAAOA 29247 ANdAL 10~

POPCH TLE NF4-olm NANT ®E9° PPCN Hovg APCN
FTm WIRLCINT N99€LS TLE@ NSV NLE Og9°
N0+ /0 v APCN TLED @Laon+82C 9°/01
N79L¢CN LAP ANCS AL PCN A%1LLTD AT LAGA:
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NACPY YLt 0T ALt Pi@- ood+q PoL0Ta- 478
AT A7AKXS 0792497 aoin- nCA°% AL HAStHd (ch?
N.ovAn-k:

PLPCH AONNT aoavdf® AOd 0T hoot (3T Ahét
etPm 4NAMC  ORT PANGT  PNE NAR OnF HOAF
PLPCH +mPol A8V ALooART h13 hovd (AL Pahd-T
POF EMAVCT D TNOAMC OWFT 27 PHY AMPoL ALY
oo 8l h&A7 NATLLTC NLOThhA:

PAMCE ovhlAT ood T POLENTA HCHC ooAnf N8PCH
ANNT gvoold @ WSt N.247¢

£PCH hansT OAIC NOTEA M1 ool aowld AbAT
PO ARTETS AP CLPINE AONG-C Navanld Lar
A78htF (.84

ACP  N7L£PS  NaoILA av-nd-@ @OIEA AL ALPCH
ATLTLENLAT ovanl P NATILMELT ool Aoo- 1L (VI
ndAAav AFECLPF ABIT PGA: LUYT PVI@- NANTTH
Atthdta POLLNLAI® Ahd NAoe§4 NAPY LV7 hirtae
POLLNLAIS OAoo-f (POLES®- 07T  Nant8LCS  ATH
/AT oo :

ACPT A%1.204 K00 TN2190LTF DAMS NATE AT TAST £o6
N.LL7:

PN HNEPT AooFlP LPLE ALY hbd ATSUIC DM
N4 AMERI® LPLE WISAPT TETCE Navaoldfa- aow /-t
NLE APCN PLPCH TmPo. ATAUT  NLLTT ANPA
A78L.20m I Patt Tt 22C% T NSC:

hanet 0+en1é NTIHN godbe Chdm FEoLPTF TN
gl AATFANT @ PLPCH +MPoL AT8L P ho1LL7 LAY
Nh? aowldk PoLaeA0T  Ud NooFF @e9° S CLNk
TAPE PV 09LLaFTNT 2CHT (HLD::






PIA9° APE PANARYTT h22TS aCTT 015771P hdh TPLCH
eMC 28 @-A-2TG @ALPT 00T PiNéTa- nF-

7.9 Ayl ooh3F

ao)() ¢

Nae&g 1L MCTHT7 P d- MG 1% oNPTF5
O-NLPT T AdooAnt W88 hACXREPLETT ICC COE WIC AchG T
NA M@ NAZE TIC L0170 Gud° 1123 SCAT NHALI® ¢MC
MG OMPT N0 CTPPAS ANAR AP ALCI0-  OLPCN-
LOEPAA: T NZdh @LIA aopAh AT CAOCTRLT: PMC 748 Jéh
NN A7 NM° AOe S WIS P10 ASTETFPAT: P4&F 17
NA72¢ CPCNT A.hh. N1859 9.9° NALINLT ACS'LES ANTLEe aohhd
CHLLIDT PONLLT MCrT a7y, NIONE ANPETETS  ANNARTET
nthé %S TMNFoid 07110 Ar4A T A Memory of Solferino  PoZAm-7
TZh e il MC77 8L 77TA ADNAN £L4D PONLLT MCrTT hO P e
L4 &G K42 PAN9° Adq P2 aoNPA PIINC ATREEIC CIin
AIMTY, AI84A.MC  NPSYTT ANTPR PRLI09C LV MCYT e B
A e%e CANCHY® U7 hap> ®é-¢é IC PHLLT MG T N9
PGS PO@ AR7 Ahd aohd- P84T ATLING INR 1@ NA7A4 77
CUe-Yr oowlot PRLTT ANTPLYT CTIPANT@-T Ad@ AFE NC PAm:
11 S PMC 938 O-NPTFIG AL T T AGIENT:

MCrF7 MI°C TAYE P1dAae W18 11C avaol7S aopht PANE NHéE
antann: AdkPUCE: ooOFd @G D aolPF CANFIC: U-A9° FATT
PP 1IC av AP CANE Né-0r VRN E 087G ANTHAGNN 1@ NPF9° 77
AOCT P oowlt AT HooGPE2E PANARYTE 221G eMCrt
aCET Pé AR haoPAT® &+ ACXRLPLET 123 PO T

w

NVKC 4C RUACHA D7 T/t ChD L%T TCLOC: WS & Ta 07I0+99C MiHe (WhC 4C
RLACALT 2007 9.9°)F hAd AD KPRLICOA AS TCLIT7T HBHCATENT 2000 9.9°)F Ad AA
N(AZN ANN RLACAA 1996 9.9°): tavd-o14m7 Ma-“3LA aLsfm- beleteeng@yahoo.com
TiT SFAN::

PHUT TGT Covfavl@ Led WHN@- THL, ANEELT COMT? PTG €2-4h 9°U-¢7 AN haonISAY-::
ARV PAMC AC RUICAL Peh? oLl PG hCHh, CU'TT hf D80 10T PTGk Povfavlf Lbd
heh? 06T Fa214 €en 9°U-C hNEEeT AR AT N91CLIT @S NS AL C40TaT T,
ANZET DANMT ZUI° ATGE ov8OC hGHE ANEPR NI4T NNI° AGOIST D AmBAU-::

A°AA, NSRS PIen 90T aonhd TCLAC Vhé DL PATPAS FChi h1847-19837 N7LA
NA%N0 AN RLICAAL Téh N1999 94.9° ¢a-tav@? ovXh& LovAhvk: (WU 0FA Ahé HO-L):
TCLAC Vhé hd EPLCH PFTS NAFTAF 1IC AAae@-LETFa7: POFLCFFOT 1€ 91,04 avd
ARG ATLING PCH AIROILEC LPT AILINC ATEUI® AGTHS Ahh-ATl A$CEe AIRING
OHU- ooX hdFo AT 1PA::

2 Henry Dunanat, A Memory of Solferino, American Red Cross, Reprinted by the ICRC, Geneva,
1986.

3 P99 Ab® L ooNPA TTINC POALLT MG hin%e had-t hood-1- A h.h.h. 011863 9.9°
tavCiii: Alam ovl% Clara Barton, The Red Cross a History of this International Movement in
the Interest of Humanity, Wshington D.C., American Red Cross, 1898 gavah-t::
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SCLTS MG 1h PoNSTo @ARPTF  hatly HeoSP w221
a5  IC TavdAALS ANARTTT ATANT@ PULLAR NG

NASINP  hd ERECH N TICT 0H AhGST  TRLPA: ATPXEe
Hovioovi %+ AGSAT* hAN hood~F 1AL “96hAR o032 hAN PG
NPT LA 910hAR a7 AIRSeT LT NPT hivE VAT -
AOCT P AANYL NA1FD A S 99917 P1av i PAAMYS NLav@H
PO +8LC HovSP ®FLC ATILLET PMGT av 38 PAGT PALP L7
ATINPLT PIPNeS AMT hANTF@ 04T PATINES CATON 10T
PIns.  TrWNI T BTN NNG®- FREGA: S (LY 46 oL Ta9e
hHooGTF@ ¢ ao@- P14.mé N9I0T NPT AT PTPA::

9°19° AT, LUIS ANTF FaoAAL hLGHTG oo )AL (TFEIF®D9° Nhd
EPECh Fén AL A4 AhGT AL ANS 142 CavANNTPA: Ly9°
THFPTIE T AdovhT NAGCE APTF 91847 PAPAT OLILA
POLDST N HPH@ £2MAS ANT ASPLTT OhHAUT@ AL PdAgo-
NNt LOPATPA: N PLLm V1w A TFor 01 A48T
MATI° LTIFT@F GUGVIF T AN T Mh?S NGCE
aoowlt  PNIF®F  AFANE PR ChTI9° LUT PXdén PUC
ANFTII®: ATHLY AT AR PN TAP P34nS P 9°CI°C
PULMEE OWP'r9° MWWk ef nhig ¢34 oA h &S oo &ANA-T
PHLY TGT aPéN. PTHL80 TIC OSC hd EPLCH DTS NARCE
OAPT7 P10 NF AR A5 PMC 715 O-NPFTFDS 0-NPFTFo-
ML HaoSE P09 htd PANARYT -7 (International Humanitarian
Law) aoC9F IC tblé-N? +avAARS hF aoPST@7 10

4 NAPRE N PHaDIaOUIGT T aoEavl PG PUIONAR oot avandi FLCIE PTLEMET PR
o VAR 0 90 NRESTO CHLET Ak FRA-IECLN (N1773-1777 9.9°) (Navao 3 /2 Far
GeC W1 GTO: hh ARALECIN 001 ARATLA- ao3921 (9LA PRA BMén:: NATICT
FCrave Pom3Terd $ROE TN 1 PHoRT-aoI Gl ouEanle ALCT oo LAV L0 NO-A
Mhid hh AFANT SIChD- 0P A3S4Pm MELIF N1761 9.9° E9°C 1+ ¢9LA MCAC o543 A
LOANE FICTT P40 DO “Thind COALYT ATONY T P8¢ NooPG NI NEA PrIwt 4123
ATLPLPD VI FF AOTEE 2AMT PO (e QU UAFE® ACIC I TINT ARL4IO:
WEAE ¢ 9h. (1777-1782 9.9°) A 0 9. (1823-1845 9.9°) &40 OA-T 68 haod 0T
14 WAPER It LTg® O30 AT CAINGTOS Adaos FTIw At A 14T AL
Phdboomi RETO 0TIRC Mo 3120 T PHMLS SR80 INCE NATRG 77 AGTEE TANTS
AT PINGTO O9HF 0P8 oo e ALY WLET TLLCPPA: NTISC T3 DG 1905
PHANG PP opAQTFRI® UG AZPAAT PTIRR &0 9N AST Ak ootd Pov@lASE PehavA
VIOPIFT W8 PPE Pak CUIN 35 QAME MG R 0 90, NLEHOTT hel hkhtde 10LA
h1845-1847 4.9° 4D AN VAT haodl AILIY $Lav- PRATDA FIwrI T NTILC Medav 327
ANPIOM PP 0T ANINLIS: NATLY hoogt @0T LEHOTT hel Ho-e LG Aavy1» AR 7
A PGS Poo@Mlh b6 PEFTDT ATITPGA PAIPAPONT T AT Nooa@lis® ehowrT 7i
LEHOTT @03 NLLOE MCHT CA 079847 DATFROF AdF ALCIPA:

5 AN TCLNC SFCE T et oo R Lavyl® T F Nk EPLCEN AT Eonl KEPA: ANAM
ooz Richard Pankhurst, Economic History of Ethiopia 1800-1935, Addis Ababa, Haile Sellassie
I University Press, 1968 gavah-t:: a78.0-¢> Philip Marsden, The Barefoot Emperor an
Ethiopian Tragedy, London, Harper Collins Publishers, 2007 g.avah-t::
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LY TG PHLEDTE GA° hdG CANARYT h22TG aoCSF 05771 hd
EPECN Hen . o0T PMETad 03 Areoahd AT 0 NPT
ALEHT N9°Ch HLH ALT NNCYTT A78LAOM aohANNT®F hHi4. LAY
NLaoH P2L4+8LC MFLC A?ILL-E PLATT TiTF AMCYrE 0+£eH
NF2F e8¢ (PF oot (the Law of Occupation): @7-LCTF
ALK oo @TEN SALYTTT ao@-0 (Command Responsiblity): k<79
SCe AL Ctaow/lAd POFG 9Pt P7LA THESCTT P9IavAn T AP
ALY 1TOTF P9A9° APE CANACYTT W7 Fhrdt hamOPFa- 18¢TF @0 T
+mPOT GT@:: AMY ST Nhk E2LCH PMC 708 O-NPTFS
O-ABLPTF 97 0F N COLADT 1PN NFEn aoA GG ao AT
+h0@ heLTi FéhT (stories) OC N1NeN A78NAANT: hHLE 4T 77
ATN@ FEPE N0 APe CONAPYTT D O-0T PAT®F N3 N0
ATol8 T ATSTAN NAGNT° A+ POANARTT W7 ALYl GHTT 9A%1G
aoCEF hBC 80N LLLIN::

0TS+ AP TPI° AL CPAT AMEPE FLhT @L1Tavl-o14m PAT
AgA®M (paraphrase ARLLT) ACoAHITN NTAAA NF  hooRhat
N+TF PTO0NS GTF@:: Fovldoli@ GU7Tr £LLINVE °nifT MK
PILD Ph1LOIC HE Né-O- Féh NaoP'rG 34h°E NPT N.ons PP
A @0FS FANT OAYLS L T@ POLANI®T oo ARt 07N POTANG A
NA NAooT 1@+ (LWPP9° AUT QA0 Hood Aeo 00 LT 211070 ¢
CHA? TCT9° LULAM @LI° AMN@F IC LAFA NA- LAVTF@®7 PAT
N7CT “IMI3®08G A% Tk VFPVCH TPh @0T ChdT “1007 Pre
Noome+9® +ovld-214@ TFCTHTPF®7 ANGE A h@ABLPT o0T UANE
h2 EPLCH haoPIOTF@® V4T PONSTO WLUPI9° ANASTO7 PoLINA
NrSTo 0TS+ Anb4HPa: Neoanldh9® TGk oowldl  £RLIM-
P87 (PNm?) SH A7E P26 ET P $LI°FhkA (chronological
order) Adao '} avi-T14@ ARHAN, a0 AR LA.AN N

1. P9N9° A+E PONAPTT h? LHTE A1 ALTT (A4

PANT° hAdG PANACYT AT 9297 9°7L 10?7 AT DAAT PIAT° A+
A2 N9°7 LALA? PAN9° At POANAPCTT hT ALYET 9°7 LavhAn-?
POLATIS AAT AL 10T (LY e AravAhd Ay

1.1 P309° h+% PONAPIT h T CHTS 3177

PN Adé PANAPYTT hD PIA9° AdE M7 PCITME LT FATD-9°
MCrE  PoLLLCAM7 1%  9049° NLTFAI®  AoodING PH@ AF
POLLCONTT? ABP IN W78 91247 103 NavPr9° Phl A7 MGl
A7880Le aopAhA ®EI° TINPI° ALYT MCrE anC (P10 PO@- AR

b PATeXE NooGP Jin oofi HLCT PULEML® PUHODIOVIET; oo lLAS PAIUIR AR EPLCNH
Hao'i 22}y aofavs @ PP 1847 9.9° -
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he Pt ANAGT MLt AL PULLeLCOH®T 1% NFFA oomT Aoodin
' hHY AR P909° Adé CANARTT M7 IC toovddg NA?lovhna-
D7 LRI W& NAAPID A7& WAIC AN AIC AL PMC D07
Naom+9® TP+ AI8LALKI P7LhANADTS ANT  FavdAL, 80T 7
noLLI MM PAN9° APE M7 PCIME aPID h? IC LA®T DVirE
aol%T MPoL, 1@

GNP htG® PONARTT h? NATIAHET®- jus in bello NerOA P29.mé- A7
2V UATF @ P909° AdE h? PCIE L7790 jus ad bellum Nemai
CAmPA: CUNFE®  hT? Fhdt halet A0ARTES MG PRA
AMPPI® IC PHI1ST LT hATID9° A7& AIC PAA A0AP AIC AL
PMC 5LA7T Noome9® TPl AI8LLAIS ovhAhA 1@ $L9° QAT
LT NFALI® h20°” oot neAHov? 0éT TFANT PADG PMC SLA-
me P AWIC AN WIC AL TP TG @miLé avdA9° C7LUTN A7
LUFF ECLT PPLhAAA ARG P1MShe GA9° hd@ hT hAINLI®:

AT WIC PAA A-0AP AIC AL PMC PLA7 Noomdb9® TP+ AT8LLKI°
POLhARAD- Paofanld P+ NNI°I°1rT AL Ptaow/ldt GA9° Ada: h? +LCT
APMC POLTA® PA7 A& 070 hNGT ©G9° $ANST 10+ PAT
AN AT PANAET AOAPTTS 1391 TA0CS A78.U-9° PAADF ANA
A1C NBLA aof4.C ATLANVFO hNSHE LLYTIA: T TICTT h.h.h.
NARPNC 1935 9.9° 400 AMAL AFeXeT MDLA NFOC A45.0-9°
Ara. DATEIPNC 1931 4.9° 8777 VPESS NHIAT@- PFLS M+ AL
+ooAAL, CCULT OFLAIS PA? AR w070 NI°FT AooCT pAGHE
holet MNCTE APBAHAA haoAnT INC::

hA? A& B0 bASHE 2C Fovddg PRI AAD- 0991 A.hh.
N1928 9.9° ¢t+dlav@- ¢ 40 09°9°vt (The Pact of Paris) & a.r?
PO E GATT9° ANA AT NN%E-P AN LLE MCTHIS POLA
ACIPET WIBLOT T9LL7 INCH POPIE AN W1t TR OI°
AN AGPG I SEAT AILKTIA adMPI® AILANVTO-G 1827
NOATIP o318 avenlh ATSANT@- SLYDIA: ° 9°39° Aty T 4M

7 Articles 9 and 10, League of Nations, Covenant of the League of Nations, 28 April
1919, available at,

http://www.refworld.org/docid/3dd8b9854.html last accessed on 3 July 2017. az& aic
PAAT AIC A-0ARYTS YA “TANCS ATS.U-9° NPLA oo@4C WIRAAT P7LLITIM 909° hb§ h
NPSYE L NhT LLE CFOP@ haZLFM P9A9° MG A AP? hHe +L9° NINet 1L+
2U7 Poohid NADA AAINLI®: NaoP'r9° WGt TPPF@? A%IM0P MCH7 AIRPYE  avdlg

emean- I0C: Anam ooz Edward B. Davis, The Legitimate Use of Force, Mililary Law &
L. War Rev. Vol. 40, 2001 AS Christopher R. Rossi, Jus Ad Bellum in the Shadow of the
20" Century, N.Y.L.Sch.J. Intl & Comp. L, Vol. 15, 1994-1995 g.onan-t::

PHY 9ol av-n- aomég Treaty between the United States and Other Powers
Providing for the Renunciation of War as an Instrument of National Policy @ &9
The Kellog-Briand Peace Pact nooia gampi:: gv 09°9°rt ehbt@- holeh: BI7i6
AT PAG-CT W17 AT 0TPA 15 A0A A1eT NG

® Wi hov-7 A& 1 WS 2

3
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eyt MCrEr ArLovq 't aomeb9°r LLOTHI CU-AFTFD- PN
MCr7 hovd 35T AN1L@-9°:

PIAI°  Add TINLON  PUATE®  PAA9° MCrT hLLOD AAETS
Lol TIVCT  Nev@NG NOPE  PINLo PAT A% BN
aPao N NaolS T h.hh 01945 9.9° QHONGT av 323t &CE T
LPERI® PavaorlF FCHETI° ANC ARERA: PN a0 392 3o
ECET FCIC NaowlAYAN £LE hldT CANT h1éT7 20 Lh 129715
Pt A0ARYT NPLA avfiC WILAACTO ALY77 ° NARYE 97
NFSMA @LI° N2¢- N7 avhAhd aowlt 0241 avdh- PMC DA
aM+I® AILTLFN LAPEA::

N909° h+q PANAPYTT hG CAllTT PMC DPLA hmP+9°7 N“LON10D-
h?? eohhd PA@®- 77T 9°7 AP avaoAnt (U-Ak W21 avhhd
A7 FONCS  ARTE DATLEIA®  OLH.LO  AIAE:: PLIPOLA
ATt aoAN I P00 A PONARYTE W7 hATT MCYrT MN@ AR
ALPFT WAG HLT AL PULLCAMTT (PP 1SS AAET aodING
NS MN 1o POCTE WIRYrEE STARTES  FanASTrE P90 Ade
CANAPYT ch? TEEG Thdl ALLAI: MCrE MIPT & FhPS ThnnT
LP39° AL I9° G09° ad® PONARYTT W7 TEA71. LUSHA: NooPr9°
MCrk 909° adqd ¢MC 520 amPPI® h77 PN NP PIA9° APe
PONARYTE 77 ANTINCI®  PTLA  aohé-héf W& WIC P19
ALTAI:: PMC SLA hMPPI° thT7 PAOND AWIC G09° heG +meerT
(International State Responsiblity) a7%4 VS v-Ak9° “I0NT9° T+
LAM.@G  Ame® AT G0 APE PANARTTE W COTANCE
PavFINCS POINEAT° 1L AANTFO-:

1.2 P309° A% PONARIT W7 ARIETF

MLINY° A+e PONARYTT T ALYET  OieoM (W7 AILTTALS:
ATONLD- PI°TTA L7 NU-AT PS PGS asAT LhédAA: NMCrH 14
TPI° AL, ooPN PAVT® PMC goALPPT AL 120G hAhA PoLTAD-?
P Antnt OATS OFeetd 907 aodCAA  ATTESANT  POLLYTImS
AMDT NoAONA ANT 18T AL Fird Tl PoLLLCTIM: PooBanl, M NG
A7 AMCrt P FATE PATo APT oo 1HS TNP  ATEU9°
NMCrF 29184145 A18ANT4 PO1RLPLAT® APT oo VS TNPT
Po.aoAntT@ L79° UNFFD AGA 1@ Paolavld @ P17 h? Nap(d
o3P (P77 aowl-ET PMAD9° A.h.h. 118995 N1907 9.9° Nom-t

10" Article 2(4), United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS
XVI, available at, http://www.refworld.org/docid/3ae6b3930.html last accessed on 3 July
2017.

11 1hid., Article 51.
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Y PILTAST AL 1o UATE® W7 PELT A AN No-Om9°
Ahh 01949 9.9° eom-T7 hék7 PERA hALINSTIS 01977 PATHY
alT PILTAST T4 P10 Com T U-AT TERhAT GH A

Paofaol P CEL0 PHLTNT LA POLPID Novdt AL ACLLLY
@ OLWP7 PUAFED hILIN? HLATLrE L79° NOAC AL ATLLLY
®L° 1@ NeePr9° MY U-AT PHLTAST ovhhd PA@- aow/l P
ALY MCrE 0L9° @190 P20 N3 A7E TN CHLLINTFO-
NPFG 4% NAMHE® +aodAL GT@:: PJovov-§ CHAN @I LCT !
OIS AOPTE Phng°G OAgo-CDFG 4% hhh9°G  h1NT0-T
IC LTt PAT® aoAFW DT A8 U9° PMC PLAT  AhhI°S
a1 T POLmPan-CF®7  ACOILTS  PANFT?  Ntavant  HCHC
£ 1PFF GHPA::

wArEoe PERO hILTOT AMC ANLET TP SaMA: HY hHL707
aow /i eMC anlE T (Prisoner of War Status) a78eoql ¢29.4mC (U7
PHY ool AmPoLLTIC Nl aohhd 09147 MCrE ®L9° NGA®°
abe MCrE e1o1ih @ LCTF (combatants) AS AATF OHY hFL7T7
etmet ALT ST MATE AIC 0T NaoF 221G (hIALT 0L
NA%72.£7 aohnd (7047 @1.° AL ¢ OWPT gV oot PAT@-9°:
ALY h9A® Ade MCrT @6k, PR APT PO T® oo Phitk:
PELI hILINGTT P24 AR P10 NATPR 3 AG (U-ATED 4614
TErhN AL L7711 B15N::

altEF@ CERN bILTOT AMCrE o0t PTHE TATE AMATE AATIP
ON2FG AL TN COLAT 10 TP COLLLINT@ APTFT HC19°
N0+ Mme® ArPR 4 oowld PG LA POLPIO- (9B
®LI° Nwlié- °n2eT MmAT OC AmLe APTF 1o L9 TNt
Noow/lAd: G09° ade: CANARYTT h? NamPAL LV hHLTNT £79° AL
T4A%rE NAPTS NAA AIC oohhA AA@ 77T AL 1o (AA
ANMAR v ORTTS  0A16T@- o072 oohhd 991500 7771
AgavANT@9°:: hHY AL AN AZA@ ?99707 TN gV CTHI
POLEINTIAD NA1lT aohhd 090247 MCrT @LI° N909° hde @-L°
M NATLSLo TP NF ooPrT o hHY 0T AR IevAh -
aék PERN PHLIATT hoé iR 3 ONHPC AHS.U-9° Paofavld P
Tee TP TEATLIT@ NAle-T aohhd ATLLLT MCrT 0LI°
AN Abe: MCrE NF ooP'r7 10 DALY h9A9° Ade MCrT @-6h,
105 Moo 7222715 NA%1ALT OLI° NA“T1AL7T avhhd Po1.LLT 0.7

2 ALY Um0 DLTRETF @ PONST hHLTIGE hbdleo-0 T nEIOT Q90 aoPrr AN GNA:
héok PERA DILTACTS PRI 14 S Ahh. N1977 9.9° POMND ATLE@ a1 TEPhA
TLATL1 I F@ (A1 oohhd  A99L47 MCrT OLI° AIN9° Ade MCrT 0T Phll PERA
MILTASTE P04 ATPR 3 A (havAdL hovit Ak, 011977 4.9° oM@ U-ATE® Ten1é TCEPhA
NA%€ AIC @ONT NooFI0TS NAZTIALT OLI° NATTIALT avhhd N91.LL7 MCYT AL 427, GTFm-:

8 A.hh. 12005 9.9° PoN@ POIE@ CELT hILIATT a4 TEPhA $LI°AA A0S hOTNT@-
PPL aoNPAG PPL lP ACTILT NHenoll €L NCOTA ACT AMNAT IAI0T AT8.0A TNPS
AO-PS OTLA:
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N-taoAht 29A9° Ad+e: CONARYTT A2 HEA%UvF OWTTS Nalé-Tar
ao ¥ 2 aohp MLI° NE-OT@ NA%TALT aohhd aoP'r7 AW3lANT::

PERD PHLFAGT? OavAhd ool P9°%avpht@- PU-AE? Henolé
TERPAT  BHFS P1LA9L T ®AF?  LPSA:  ATALE TN
ATLLONLADITFD APTFS  4L9 1447 PULP hiv &t et
N9983mP avdh NA7L W hét PILIATT? oM LFA> 0LH
YL eeRa hAILINGT POILARST@ 18T APFhOE oome: PMC
OGP LATHB, AP Té-bP Naod°qt: ANATIP AT P1LL10- TNP N
OAaoPy:  PLAM @1Lf NNE1E U%d APT044. ood°alG  ALLM
FPLET PMC ANEYE oot AT ®L? PoLAD- 188 hEDS oot
ATB.U9° Nhd-t PERN PHLINGTT ¢4 ArPR 3 ¢Hamo- TNS NE
ANGO P N9GA9° Adq +L aoddbA T1INC ANHANSTTE AERT PHLTAST
T4 LU UAT TEPhAT AZS.om- L4171

PavZanl® +eT1é TEFDA TNP POLAM@: NAl-E9° CERT b7 TG T
hAAS TN AFLLINTFD APTS +291t W7 HEAATL1EI® NaleT
aohh A91.LL7 MCYT ®LI° AGA® hea MCrE 1o Pu-aAtEo-
+ano1e TEPhA HLATUrE Mao 321G NA%I1ALT OLI° Nh%TAL07
aonhd CONCH A9LLL7 @1.f OP7 AAYI®-9° O(PSYH Chét PERA
NILTASTT .94 ATPR 3 N QAP 6147 HCHCS O0¢ P81 TN
Aaom k- -8

PR PINTOATTIS Aan?1s TEThATT O4oodnd 8OAATT A7LPMA
L7 $TAT h7& oWl P 1TN Aroopnb:: P909° habe PONAPRTT
A7 TNP CLLLCINTDT APTIG A%1HT (vt ANg T AeAeT
oo\ WTTANT: RIS 0ACTR OPTS 4o (civilians and civilian
objects) AT @IFLETGS @®FLLP AATLPT  (combatants and military
objectives) GFm-::'" 99" A+a: PANARYTT hT POLOAMD: TN ®LI°
Poo ALY OPSTE aowlt £LLID TN PULLLINTM®T ALPTS
koY VT AL 1 (e P'r9C AT AM- @L89° &0 9°F 8T
TN LLLINIA? 9°F aoih LTLPA? PoLATT TPEPT Agvaoih

4 Manooher Mofidit and Amy E. Eckert, "Unlawful Combatants" or "Prisoners of War": The
Law and Politics of Labels, Cornell International Law Journal, VVol. 36, No. 1, 2003-2004, p. 65

® eqA9° hbq MCITT MLI° ®1LLET TCTI° GOAT AovlSt Chdt CEBT hILINGT €24 hidk 27
Lavpk:: NovEavd@ T4 TEFDA AFPA 1(4) oowldd 909° adq MCYE TIAT Nhld-T- avhhA
99.L7 MG 20T NF ARYPT 0407 ALA 060 Aao@OT W TH DT hareh, OL-LPT hS
hHEE AT IC WHOT P9LeRC1 17 MG LendCl-dni:

6 gA9° hAd4 R LAY MCITT ®LI° @187 TC1I° Aavl8T Chlt: LT hHLINGT ¢4 hidAd 3
AS PUAFE@ 14 TEPhA A3PE 17 Gaovdhk::

7 Civilian objects ¢o%.A@7 PATIAHE i A7P 449° 0N PHY TSI ade, PrLioom-
ANATIR ALTF DA POLAM RARNTS LTI 0TLA A0 (CONtext) aorr? AN, AFG.LEAT
LLAIN: ALY i PIN° adq PANAPYT M7 POMO-? FCT9° AovlST NV hSA hily 0T
LA®F TCATY LovAlvl::
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lgvfavd @ Wi (@ OFLC 10~ 0Lh AR (@? -t&ao- ANATTIE
02T QA0 POLAT L0 1o ©fh @ LEP AAYT? PULATT
TEELDT 9710 avavCooC NN hNéAL 10 ATHVT TEPT avavph
afdAL ot PPAT @F2C 777 10?7 AR (@ 7T 1?7 AOATTR
OLF QA 0T PTLAT R TINT 9°F CINT 10?7 WSV O3 L4P
AATIN 9°LT 17 PULATT YTOTF ATPTAT:

ANV TLEDT AgvoopAd PI°IaoANFT® I+ POEE®F  CELI
NN PanEansd Pt a4 TETDAS P47 LT Yo
NPOHE@ PeRa hILIN? ATPR 4 aowldt PMC ANEYTE oo
POLeTT  N9A9° ade MCYT o-0T OPr ASFO7? POm @RI
Pholhe @FLCT AP LY A7P& ANMAKE P9lhta-T7 PmPAAA:
alN5G TLANE PMC LA ANATE A8 U9° aofN% PMC LA ANAT
AL PHALE AIATNT Aaohim APAAT PMC AD-CTA? PNLL ATA
ANE ATB.U9° AMC 5LA P HALE RARNT AZIPLN @A P HPPA
APLNDT PMC PLAT LUIFS LPL NTT AIROILC LPMl-Ni:
OLaCavl P +en1é TEFDA OrooM DWhd°G OAao-PFG hd o5
AT @en, £ PMC DA ANAT Nov-p @FLCT ATLPTS NP
NPT AT AILILTA APR 43 LLYIIA: hHu AL A%E
oow/lFP PN ooTIHN LCECASA: Sh@m-9° ¢MC ANE'1rF ook
PILeTTT NGAI° hde MCrF ONT PILPYT OFLCT AP8 9N hAde
AP MCrE 0T 2V oot A7200 AN ATA £70A:: 8

a.A.a 11899 AS N1907 Paom-t €47 L30T A7& AIC N@E ®Mé-é NPA
Nao®LC AL ALA NLFN AavLl-E - AH PATHG L7 Aavaopt
N2NFLrF P10 AA%IP APTF ¢MC aoALeTM7 NIAXR hPHS AISP
eMCTE h227 "hNé ATL4PL @F-LC A729.8m¢ @LY™ levée en masse
AT LLYIIN::0 WL WIC NOF Mé-é hh®LL Navw ik DLl
N+ F ovoopt AN o005 @FL4 @BI° PMC HLA 10 1ICT7
a5 mFLs MLL-MF avaopt hadoao- 1AL AP @089 AN
STAAN: LY 1H 0A%TP ALT “IP7 NA®- Navidt Pale-To? &C £NC
ATINNNC oo Pne-T @ T4 TEPS hldl PRI CO-Ld T3 AWI8.U-9°
aofl; 1@ (AR LI A.hh. 11936 9.9° 11w $891P hd 58N

B P, @FLCTFT TCII° POLLaANTDS PMC ANLETF ool PTLLITIO N9A9° Adbe MCTT AL
TR, PP PooEonlf@ Tano1S TERDA ooP'r? AN LAA: PUNFD Ten1é TCEThAT
LUy CERN DULINST P04 WTPR 3 DATPL @FLCS PMC ANLETFT Ntavait 9°79° 0.0+ 11C
PAge::

19 Article 2, Convention (IV) Respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land, The Hague, 18 October
1907 (1907 Hague Regulation 1V):

The inhabitants of a territory which has not been occupied, who, on the approach of the enemy,
spontaneously take up arms to resist the invading troops without having had time to organize themselves
in accordance with Article 1, shall be regarded as belligerents if they carry arms openly and if they respect
the laws and customs of war. Levée en masse #t- 4.5 A7 TClav-g° “NEFA @LI° M-
a1 AT o 0AT2AHE “Mass Uprising” ogs  “Mass Mobilization” ¢o9.a a¥F cr9°
LOMPAH::
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200 0712an@- MCYrT 0.0 OLATINH A1C hHOLS 1A 400
MALT N EFNMETDS 15 ANTSNMET O CaleRe NEAT hCNTT
W07 havoohl WG TE LA TICLITO 0F3én Fhin LIFA:
vtk P47 L30T AP POt hHY Féh OC FandARTT PAT@-
FTol St R A TR

Y A2 A7& 1PN AN ATA 21743 (LY U3 NA%IP (PT
AP @FLC POLEMST 16 ®LéL@ Navh'he AL ALAS Hmé-dar
a1C NOEEam PLA RTTC OC AMMAPA &40 NF 1@ 214 (DL~
S0 RTTC AC hPAT NAYTP APT LATo7 09910 A7L4-81G
A% mP M aTTF ATLAHPL @FLC ®LIC levée en masse ALPmME-IU::
AP ALT LAT@7 197010 A%9L.4-24G A%l me L0 T A8+ PL
WFLC PTLPMET NPOHE D CELT hILTNT AP 4(2) NC CFHAHSGAT?
PR3 PT 0990 NF 100 WY PLooULF LT WA (AP
02T PNt of4L4E  P-hhAhg  ATP0eh  (organized  resistance
movements) L¢PéA YA @i PFLEE PhhAhS  ATPOLO ANAT
AIeAPL @FLC POLEMS APT MmAT bl @L9° ASTo7 AmA+t
nam: NPaHF®- eEBN hILTNT aow/lt MG ANLETE oo P15 A

OFLC TF 107 PULADF TPE havAlt $TAT PIranAht@ PAATIP
APFF FCAL LIPSA: NavEavl P Tano14 TCPDA h3PR 50(1) AL
Aletaodh i@ AATIR A CINT OPOTEFo- PELT DILTAT ATPR
4)(NF (2)F (3)5 (6) AP8UI° OHLU- +aRTI4 TCThA ATbR 43 -6,
POTT APTF POLEMPAN ALUPF ATE OGO AATIP OO T hdaoUP '
PCNe  NTLLTC A ATLOATIR  A®-  AZLTLEMC  LH@m WA
SLYoA: 2T Y FCATE PIPHAD OATTR A@- 17 0?7 PULAD-T
TPeE AavavAn (ooEavl MFLC 217 10?7 PLAD- TEE AT 97T

2 Members of other militias and members of other volunteer corps, including those of
organized resistance movements, belonging to a Party to the conflict and operating in
oroutside their own territory, even if this territory is occupied, provided that such militias or
volunteer corps, including such organized resistance movements, fulfil the following
conditions:

a) that of being commanded by a person responsible for his subordinates;
b) that of having a fixed distinctive sign recognizable at a distance;
¢) that of carrying arms openly;

d) that of conducting their operations in accordance with the laws and customs of war
N9t A7PR 4(2) PLavULFPTT LOPIMAN:

2 Article 50, Convention (111) Relative to the Treatment of Prisoners of War, Geneva, 12
August 1949 (Geneva Convention I11): A civilian is any person who does not belong to one of the
categories of persons referred to in Article 4 A (1), (2), (3) and (6) of the Third Convention and in
Avrticle 43 of this Protocol. In case of doubt whether a person is a civilian, that person shall be
considered to be a civilian.
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LTCNFN: 9°39° AT NNThaon?™ WILT PN A28 PAL7 N°10T
WVt PeL@m oo t+C9° 0LLI159°F NAE 4 NATIP A@: “IaT O-LC PALY
010+ 0o (negatively) oo+C9° A 7FANT “I0T 10+

N NAL AZ7LtanARTId- PIAI° Ade: POANARYTT hT TN PTLLLCID-
NPT NF ARWPT ARV BIC 1o @FLC 917 10? (ATIP
@ 297 10? POLATT TLELLT  havAn?E TAT  PI9°avAh o
OFLLP GATT 9°3LT 1@? WOACTIR AE9°0 N9°F LALA? POLACTT
PLELT LIPSA: ATLNATTR @ TCA%L NHavddL (AP +49° TNt
OFLLP GA%T LAY 090 PavBavldf@ +an1é TCEPDA ATk
52(1) Ot #éLm- FCravd haoAnbA: OAHLY POATIP +£9°F 9°7rF
AIOP POFLLP AT FCII° ool BSCNSA TNt 1o OH.U-
16914 TEPhA WPk 52(2) aowldh LT e TFm-: (hdbaom0t NJ-F
NAIA0 TG N7LOAMT  TP9° ADFLLP  ArPOPOL@ @M
ANTPA PILLLCT APPTE PAINY APPT NhédbA ®LI® av-f- (lav-p-
ao@-LI°: av9Yn ®BI° TPI° AIBLOAM gLl MA@ +HenNF U3
Phot 0FLLP TP POLAT hPY @FL46P GATILT GFm-::2% hiv
PI°HAD AILULF DT FAPPETT OATIP 4290 PINL OLDFL.L-P
GATYTE ATBUIC OFLLP GATT PG OLNATIE I APPC
ATLILTA 1

NOA%IP  +EI°G OFLLP %A% oohhd DAAD- AR PI°GLCI0+%
TG hooken T bt a7& aowl P 4PN hArevhht:: $29° (LA
ATetaoART I GA9° Add PONARTE hD POATIR +2I°7G P L.L-P
90977 TCT9° NLavANTI°® VHINC 77 A3E 29> OLI° AP NA2e LI
MFLLPG MANTIR MI°4- N0 AONT ®L9° NATINHG®- Dual Use
Object A7 LTAA:  LUFT 1N LOAT AZMGLT  ADFLLPS
ANTIP ALT PNl WIATNT POLAM ChAD-CTA? 91LLLPTTE POLA
goyen, QENTr OLI° PLEAAC ANLLTFE 188 HR T TIMLLPT7:
PLBeS  BANACT TINC-m, MNLPTIE OLNTIE hAdd I8SLPTE
CALCTFT AR U PANC MNLLTIS  USLTT NAATT oo TN
SFAA:Z hH AL P7L9A® PSSO TPE ATH.U MI°¢- DAI0°T PoLOM:
T AAIR 4 ST O8N OFL4P LATIPT? PTLAD- Y0

DLINT® Adg- PONARTE h NrooM hérk CEBA DILTATTI P11 Uik
FTeno1é TEFhAT MI°% DN T C7LAM: +£2T1T7 TCA% NHovhnt
N2AKX  LovAirkl TIC PA°:: (ch? ON2AR PHovdnt TCTH9° 0Aooss

22 Article 52 (2), Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts (Additional Protocol
1): In so far as objects are concerned, military objectives are limited to those objects which by their
nature, location, purpose or use make an effective contribution to military action and whose total or
partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite
military of advantage.

23 Gary D. Solis, The Law of Armed Conflict, International Humanitarian Law in War, Cambridge
University Press, Cambridge, 2010, p. 534 (htv 0734 0AD)
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70T 8% NHCH 9°U-¢-7 Pavnd-héf 17N hP @A ALE A 1158
AL NR4 9°U¢F ATLoveTY hOLAYHGT  YAMNT  ovhhA Ars.
NavEaol P +en1é TEPFDA ATPA 52(2) AC Ctavahta? CmFL4-P
GA%YY FCATL aow it £LLT 1D IO AT, 2Tl GATIP DA 0T
NOAMYI®  NaZPE 52(2) aowlrdt (WHLAETF@: N tPaom0t  (pF
NAIAD0 TS N7L0AM-F TP ADFLLP  ATPNLOLO @MY
ANt P2 PILLLCT ALPTE PATHLY ALPT NhdA ®LI° oo (lov-h
ao@-L9°F av9Yln OBI° TPI® ATBLOAM oLl MA@ Fan0F UL
PP OFLLP TP POLAT WPY +29VE ©FLLP GATILT GT@-:
PILAD A% Povhéhédf 1AM o2t NV Povhéhéf 1AN aowlt
Phdkao- (AP QA0 99 ONT POLN®- PAhaoMAiPEG aoCY
ATBLMLN  NF @ P evPr9° LY PACAC  ooheoC  aow /ot
NavCavlf M Fanlé TEPFDA A7PA 52(2) OC PtavAnta aodd.Cor
oA UA9° ML VAT POLAM: 2T 0FL.L-P RO BUPSH
NNt @i

NI A ®FLCT MAZIP +49°G @FL4P 9T 9°7 ATLUPTH
Fao ARG QY AL AN ATE TLE aomPd ALPCI: LUTT
TCH9° oot S oofiooC YI0eoC COLNINT PCRTET 9T 1-?
POLAD. aow/lFP TEE 10 N0 A+e PANACTT hTD OAYIP (LT
PNF@ ooi 983G TN h@FLCT ooli %3G TNF AP
102 ATEU9° AACIR 29t h@FLLP GATTPT AL PDFLLP
PPl AN AIEBLPE AT TNPS hAA LATNVTPA: SU7TT YTN hHv
02T NHCHC ArooAnd-A7::

N949° a+q: POANARYTT h7 aowldt (@ N+ TF Poodtq oot
PATF@- OFLET NF SFo::? 2u9° 990t OFLCT PmAT OFLCT7
PaoYLANT POIROAASG PaoS% oot AAT@-: BV ool 2L “I0hti
NATI2PC NAINI° AL Favddg oot PMAT OFLCT LTETPA TI0T
0 LNATTIP ALT Nraedl 97 LY ao IS DL PAT®9°:: TN
N01Le NETF aoAtq ALTAI: PmAT OFLCT TPt P+TH AAN9°
hLL.Ag°::28

eV T Pet NAN 1A PaolP? aolt P9L2107AM 17 AAYTP (LT
N 2.Le@ NPTI aAdhATAT4 L0 NF 10 (AP APT (oL D-

24 Henry Shuet and David Wippman, Limiting Attacks on Dual-Use Facilities Performing
Indispensable Civilian Functions, Cornell International Law Journal, Vol. 35, 2001-2002, p.
562.

% Ny, heu-T 1% 562-563:: CheoMAVY Tl avCd (aophd hHLV O0FF “PIA9° AdE PANALRYT A7
oo CCT 19LA0 AFA AC LADT HCHC VP Goopht:

2 AAN N7-82 AL ANEPT PAm: ¢MC E'hé-0F36 PHCHT 9°U-6-F Moo P avddg, nCAC £+CNA-::
ANAM oolB OANT WA 534-536 LovAhd:::

27 Article 43(2), Additional Protocol 1.
B Uy, hou-T Wbk 51(3)
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N+ 3 hiatsd st ooI3To7 £AN: PmAT @OFLETI° ATV
NDT aoLNT  TIRAAS oo 1S SFAA: NoolPr9° No-Lf PC+T 3
+a-6: (Direct Participation in Hostilities) 270740 AATI2 ALFF NF
PoooAn T 1@ N@Lf CPTS AANTE CIa 90T TNt 10-? AATIP
NPT MCrET AOh9°T &40 “1TH @FAA? C7LATS AAT HapAOg
TLEDTF PHCS 9°U-¢7T  A4anld-2146PFG OAao-PDPF ovpl-hdf hUP'r
@00 ALZAP NAA A1DIC ACHE 0ATIR ALT (@ 1.fa 07156 T
+PTHEG PTHET PAPT TATE aohhd PADT ooaoC A7 T “IhooC
SFAA? P7LA 1@ U AINYAN ANTLE AANT PATIG NERN9° L U7
NAAT AT C19° CatOmam- NaolPr P9A9° AdG +£ oo
MNCT  tirlt oA CFA AT 1N RN ANT  Aoo b C9°
PoLLe0TA avavl ¢ (Interpretative Guidance) AH28:ka::%

WMLANT® hdé PPL aohPA TIUNC PTCTI° avavldf hoI9°6-3F7F bt
A7E 1PN AL Rl 9147 PRLAIN: NP NPT F Pavdt§ ao )t
PAT® @FLCT NPT NA%IP APT PILAT40T MCr @LI° 1.
ASC ALTA: NNAZIP (LT PAFLIL PMC SLA N9°79° avpir
MCrE? 0&A 2IMS+P  ALTAP: 3 hiv P9°28® U-A9° ARTE
POATIP ALT TATE NGA9° htq PANACTT hT PLAThANA oo
10 ALYYS 1 NAATIR ALT AL CHMA®- 18N PTAHE FATE NF
LI NaoP9° ¢T45 PAPY POATIR NPT HATE (hT PT49LG
TLTER P77 AN AN LA 32 LuTr PPEE LAPY POATIP
NPT FATE AT PTHE WP+ HATE aoA? T ATTANT? PoLAD-7
Wl P 1T PTA? AravAhdAT::

N%A9° hd4g- P2 ooQb “1INC CTCTI° avovlf aowlcl Are LCLT
TS AR P A%T0P Pk 27181 mA P oo LD
(Constitutive Elements) a029A AATF@-:: A'1(-9°:

1. &£CLE PMAT O3 LLR HaoF @LI° adI° AL FAAT TT0LC
eant AU TS rSt eeTH T 0N RSP WY
nAA NANTF@- ALTG RARN AL TICLNE

2. N&CLES 0%k ovhhd +THF PP ¢°n101S fo-mt
TONC aoSCE W80

2 panT IR 2023

% Interpretive Guidance on the Notion of Direct Participation in Hostilities under
International Humanitarian Law, Adopted by the Assembly of the International Committee
of the Red Cross on 26 February 2009 (ICRC Interpretive Guidance).

AATIR AP AMC LA NFP ALPCOT PTG PI4-A £ 26 AAMS NANT aoAd 47041 AAT4-
[XVVEE

%2 anam ovz% Michael N. Schmitt, Deconstructing Direct Participation in Hostilities: The
Constitutive Elements, New York University Journal of International Law and Politics, Vol. 42,
2009-2010 gavAivi::
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3. &CULE PHéAao®m N@1LLD OOT POLATLDT APS%T O17F
NaoL19S AATD? Aav ST N0 aoP? LSCNF A

Ay »ot PLaoyUL 2T ntolne FATEO PTHE FATE OWATLPT
NeCLEt PHaAt4 AA°TP ALT 0h? CHOAToF heTF TPt Paomnd
a3 T POA N 10

2 PN ate PONAERTT M7 ovCSF

neg PtooAn ST o 1TOF 290 T9° P3A9° Ade CONARTT hIG
POLAMM hANS TNP ATLULF@ OHALE  F09° Ade OI°9°1PFG
PAC1L 22T @0t AN®F 03 1R LW hoE eIt
PLAT® LGP aowlt WANT®-: ALY h22E CHTINOT® aow T
PAN9° ade PONARYTT h? ooCSF Moo L mPh:: ooCSET FA9°
At CONARTT h? CHAINVT @ 0 £CS 17 ALCT? ATONST o
ATTANT: 9A9° APE PANARYTT T PULAM@7 hAAG TNP NL7N
Aol ST PAINVT ooCSF 9°7rHS SHE 09110 eo13HN NM9° MmPo,
Mool MUY HGA NooCSE AL AEC P71 LLLIA::

POFLLP TPI® ANLALYTT ooCht haom? £AL 15%T7S AANLAL NP LT
PoohANA ooCt PHaoMNYt ooChG PavAPt ooC POL0T aow (P
PIAT° Ade PANARYTT hD aoCF ST®:: AMMV? aoCTF NMCrH AL
en SLAT TPt haoOWIHST@ Nét Aavl9°coFa- 29110 OLP7
PATLT TP MIPYrE ®L9°  Thnnagrt Aaean9®  (aohdCHrE
CIAINN:: oG NHALE 2A9° Ade: 01T @0 T 0 PANTo-
haoP'1-9° AL PIAT° A+a PAIE hT APPTI° oo TP aoCSE7
Y ¢TA7 NHCHC AravAnd-N7::

2.1. PmFLLP TPI° AbALrF oot (The Principle of Military
Necessity)

NOFLLP TP ANLALYE aoCh aowlt W& T havddao- b
NPt LU 0FLLP TPI® avGC ANaDTET TULITT POLADIA:: 3
nFhao@ OFLLP TP POLTY 9°79° ARTE ®FLLP TPI® hA
PP T avdA9° AILINILIN BV ooCh BLY11.IM::P NavP19° NmAT MC
AL PTLLAGMD ALI8IS T HPLOT PLA ALA NPT L1
P ANTPA AL LIOA 90T Y-

% |CRC Interpretive Guidance.

% Nobuo Hayash, Contextualizing Military Necessity, Emory International Law Review, Vol. 27,
No. 189, 2003, p. 193.

% Nobou Hayashi, Military Necessity as Normative Indifference, Georgetown Journal of
International Law, Vol. 44, 2013, pp. 695-696.
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LVU7 oG AavBavl® LN (h7 LLE L3171 oMo N'Lo-P-Ch P7L.750-
PhA-9°.f DAE TCLAC PINLO- 44700 ANC 1o+ %6 eANC h7
NPSrt  +H4AT. A1SPT PHLAND N@PE AhRE NINLO- Phaldéh
PCONCH MCYE AL NPF9° 1 A%%h? NamPAL LU ooCa L7290
AL AGAT° Ade PONARYT hD ool NaolP? AIATAA::Y NV oG
aow/lt N@OLE 14T 2140 POLFAD “IAT9° aoILN OLI° “TRAA
ATBU9° NOFLLP AT AL T 99840 POLFAD- 14T AT1LL0
MRI° AaeILAS ATIENA NATLAT NF ALLAI®: POLLCOHD 15T
MCrE? NAGSE T Ade@M Tt 407 AltPA PoLeNLT AP7 £10A::%

2V aoCh Mhék9® PERT PHLINTTS NU-dk +enlé TCPbAT @0 T
N.M+Og°® ATHY hDT 9°739° ALyt TCTI° ALONMT AALPA::S gog9°
AT, ANYAN ALY w22 0T HCHC FCH9° +aTHF asTim-9°
PIAT° hb@ PATIL (hT £LEF N7k 1447 rE @07 hGLATe:

22 hoom? f£os. 145175 ALAL N#eF Poohdhd  oo(h  (The
Principle of Prevention of Superflous Injury and Unnecessary
Suffering)

£V aoCa N TP AL aoPA PANNVT® PMC avALPPTF AL 18
POLTA oY (LY aoCh oowl haom? PAL 15T P9LLLCH ®LI®
ANLAL 0PLIS  AEPT P9LeANTA PMC  avASEPTIS  OAPTT
aoMm+9° ¢-+hAhh Ya-::*?

ao G AavEavd® U (h? PHLY1I0 A.hh 11868 4.9° NOM@- POLH
TACOMC? aohm, AL 1@ ¥ NV aoFA®m, aowlt hoom? PAL
P513G  hANLAL OEPT POLLONTA ORI° NPLTF PTLLANN AT
@0 W VA ALYS POLTA PRATT oomed® PHhAhA o o

% Burrus M. Carnahan, Lincoln,Liber and the Laws of War: The Origins and Limits of the
Principle of Military Necessity, The American Journal of International Law, Vol. 92, 1998, pp.
213214,

% ¢ANC M7 PON®- h.hh 11863 4.9° AT Phohéh PCONCH MCrH A.hh h1861 ANh1865 9.9°
£4h oS T AN LNA AANT TR 40

3% Military necessity does not admit of cruelty - that is, the infliction of suffering for the sake of suffering or
for revenge, nor of maiming or wounding except in fight, nor of torture to extort confessions. It does not
admit of the use of poison in any way, nor of the wanton devastation of a district. It admits of deception,
but disclaims acts of perfidy; and, in general, military necessity does not include any act of hostility
which makes the return to peace unnecessarily difficult 0e7a+ ?ANC 2 A7+ 16 L1774

® apnT 9% 259:

40 HY. hequ-

4L Article 35(5), Additional Protocol .

2 1bid.

B gopen, @LI° NATINUG® Declaration NbME A%L4Lav- G09° hdbG NI°I°1PT  AILaow /il
PILEINTA AFE, NULT PIA° Adq PATIL (W7 LLET MATT ONHPC 040 ANISE hD hdao P}
AN g0

4“4 ppne 1% 579
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aoCh NPNG h.h.h 11899 AS 1907 9.9° NoOm-+ P47 L3F A8 U-9°
A.hh N1977 9.9° NON@: PavEavl P +en1é TEThA ALI° Fhdot
FATRFAL ATPAA ooCavld @ 14 TEFDA oow/lt haom? NAL
T POLLLCHS  PATLAT OBPT POLLANTA PMC  aoALP PTG
AAFT7 aome9® ¢4hAhA 10 WY A2T NHan1é AR AR PMC
aoNLLeDT TPI° AL AISLON POLhARA ®LI° 180 PILTA PHALE
GNP hPe OIPIET  TLCaPA: ® PAYHY 9N APe NPT
GAT° (PGS LIEA FNh hFOND OFLLP TPI® WD P hoom? PAL
817 avhANTS hANLAL NP LT aodih ha-::Y

LU7 100 AFA hIMPANTT 0T a7e 1PN ATooAnT:: hoom? PAL
151G PAHLAT WPRS AP TN 9°F TINE 1@0? WILT 14T hoomd
£AL 107 AANLAL 0P LT ANTA N A8 U9° OA$PT7 AN PI°IAD-
oo’ 10?7 oo0ACTS  ovAN LTI 9P 10? POLAS ANT AP
TEeELDT oINFT® h@Pl 10 PLIPAN CMPATT D h221 AIHVT
TLELPT  h@avAATI:: Neomt9° NP7 ARTHY  TLELPT oo
Agohim PI°hi@ PA09° hdtéd GCLMLT 1@ SCLNE hANLAL NP L
TN AT A0 @FLLP M ATIANT ANLAL hP10S helLCha-
% NAL P7.LCA®- 141 1m-: (a harm greater than that unavoidable to
achieve legitimate military objectives) N@9a-+ +C19°F-A::*® (oo P'r9° A3
eMC AH TP ATSNNC HOHH hootmck: 0éH PFAoo@7 @F-L4-P
N A%Tah Tt AmAT @FLCT AL PULLCOA® 1% hAn £Ad. @LI°
LANL. AI8.U-9° HooMAVy o7 WAoo P77 AOPLT° (19710 gvovCoo(
LSECNFA “InT 1@ OEC LVTF avdNT MLI° avlavt AWTE PM(C
AWEC NNY° ANT D4 APT ATLOLTAN 27 AN, ATTHND- 210A::

2.3 Ptoo@ayyst ooy (The Principle of Proportionality)

hiv 0AL aA-+ U-A 200 WRATF  PhovAhtSTFo ooCSTF TP
POLAMT ADFLCT OLWP? LU ooCh 77 ANAYIP ALTF had Aeohmt
PPao - P PLIPAA WLt aANTIO AATIP ALTF NoLf oNT
N+TF adhATAT4 L0 PPTH TPt OAN ALLLTII: NAA ANAAR
OFLCTT AT 99147 CHAIHL T2 N0AYTE ALTF AL (LPCHS

4 Article 35(2), Additional Protocol I.

46 Conventions on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
Which May Be Deemed to Be Excessively Injurious or Have Indiscriminate Effects, 1980
AILION, PPN RFAA:

paNT R 2723

48 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I. C.J. Reports 1996, p. 226,

para. 78. LU PECLNAE I°nL1AN N0 ANTSE Adee 7 AN B0NA:: 7ICTT $LIPOA
ALt aANTIO LUTE ooC1 @IPC ANT ooCSF PINIC APE PACTL W7 LLET NITTT -
TC1oo- eh? LLE HPALTT AILTLGLD hEMETCI

9 annT 1R 269-270:
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4% 0.°£LCH 1@+ (collateral damage) 4%k MI1OT ALP7? LTAN: LU
UATED ¢PHE CAPY TPT Noowlid PHhAnh hGLAT: I°70E9°
T POLNANAD: AATTP ALT PPTI T+ A ATSLPT NF -
9°9° AT, Noowlk THE AT T2 0GhANAT ATPL DLAT
eHOAM A9 PAAD AP ool V7 ALLAYCE AAYIP ALT AL
POLLCAD PTG LAPT TP PoULPLD LIFN ANA> hFdao®-
OFLLP TP Anf (ooHT oom't? PANL. DRI° oMV AdhPY
eLh NF @

£V aoCh Aavfanld @ LN L@ N3 Nh? CHOAM@- A.h.h. 011907 9.9°
NOM@- 47 L3N 10 (LY L aowlt OFLCT PoL4KavT TPt
20 PAAD ALP? NA%IR APTS +£91TF 29°F @o-0T a1 aofd
SUPCNFA:%2 nd? L7900 Feno1é Pavlanld P +en1é TEFhA ALY
aoCh AN@F 03 ATLAG: N0A%TR ALT AL PoLLCAD PT1E LAY
FG 18T AI8U-9° NOATIR 4499 AL PULLCND @-Lavt LIFA
TNAe hFAoo® OFLLP TP hAM ALAI® PHeLa T+ ANH
®eI° AdA L AFAG £0A::58

haoCanld @ a4 TCEFhA 0HAP LU aoCh NU-ATED +en14
TCEFDA +MmPO ASTIOI®: 9°39° A0, LU aoCh (U-AFo +ené
TERhA 0Lmeng® ooCu- (LU~ TCEFPA @0T .07 03 W70
PONARYT AINYAN 2C ¢CHPVF DAAD- 9A9° A+ NAPY @199
PRl aoCh Tl M40 ALI9° NTINT GAT° hPe PO
aodeA TPINC Lhéhé-A:: > N9A9° APRS GA° htq VALY @-1.¢
ONT GA9° Atq PANACTE AT PTNP ARYTE P7LLLCI0- N@-LY ®-0T
PPPS AATE N2LLLCT ALT AL W78 0A%1? (PT7 Nteoaht
awlF3P AR DAAA aoCrF NU-AEIS O L.ePT AL Ahd aoCI9°G
TNLA° L 1@ NAe PHY PG APl LI°GA::

2.4 PoAfP1 oo (The Principle of Distinction)

ke M oG (14 AAD AOATTIP ALT TNS PLAMO-
oo PavAPt ooC 1@ hHY NAL PtooAntST @ ooC$F CONCHT o
AN AT hooCF @0t L929° NHAL POFLLP TPI° AbdALYTH
aoCy havAft ooCh OC NP P84T 1o HY ooCh aow/lqt
No1.e P°9.44+4 34 F Tt ALATHS 0A%TP  APTFTF hoFLCT
AT8.U° AP 9T h@FLEP GATIPTF NlovAPt T I T

50 Alfered Al H. Novotne, Random Bombing of Public Places: Extradititon and Punishemnt of
Indiscriminate Violence Against Innocent Parties, Boston Univesity International Law Journal,
Vol. 6, 1988, p. 229.

51 Article 51 (5)(b), Additional Protocol I.
52 Article 22, 1907 Hague Regulation IV.

53 Artilces Article 51.5(b) and Article 57.2(b), Additional Protocol I.
% pant 1% 275t
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NMAT OFLCTS OFLLP GATILT AL NF T1NC LSCUFPA::
LV ooCh Aaofanldf AN Peh? A4S CFAM@- NANC 7 hHLP°
0N+ont eodh AL THCONCT aohsm, AL 1o-:: % 1A fom-t
Ul 97 L30F9° AaoCr N3 ATHPA:Y

aCr MIC PAS HCHC Ph2 047 eHama 77 Nhdt+5m- PR
hILTAIS NUak Fanlé TERDAST Y B A0 Add TNLAN
ATLEDS UAFFED PGAT° MCTET NOATTIR ALTIG NA%IP 49T AL
NeLOWT AARTS @-Lav FIPUCT Nav@Og aoCr MG PhTD AD-PS
APLOAMOD AL CHAA::

WY AL PaoAfT aoCh MARYTT P98 INCAT®F U3 PT  +$LI°NA
WL @-LL T NavidF oolST mPo) 10 ANCIP AP oo
N+TH htats: AP +29 T OLOFLLEP 2ATTE ht4Ps A38.U-9°
NtaoMAV3y ;. aoCy aowld LIFA A PHAco® ®©FLLP TPI°
N0AYIR ALT AL LLCAA ANA» h?llovt® 5% hNAm LV PavAP-t
aoCY ATLTISAING hHY NAL QA+ 700 AAT WL oLer
aol.8 1 SFAA: hAYLY °N2ePT NATS N0AYIR ALTS 0491 AR
AT8.U9° AU @ N@LE NPT N7LAT4 APTF AL +TT5F CAPIS
PTHE PP TPt avdA9° MIOT LCUT ALLAI:

3 Phh tLLCH PMC 74 FCATS ONLLPT

Nao @ AL AItmeA® OHY aeh Phk ELPLCOH PMC %4
O-NPFG  OABPT AN hAbE PANAPYTT  h? Camelr N3
AraoAngAT: P0G APT APLPHT  N9°Ch  PHLH ALT NACTT
AT8eAM  aohADAT@F  hHLd AP NLov@H  PoULTH52C ®ILC
NTILL-CE PRLTT T AMCTE 0HPH NPT 07194 NPT ool)
(the Law of Ocuupation)? @z-2CF A%LLA oo ®TEN DALYTET ov@0&
(Command Responsiblity)? Nh7G ®C& AL Phaowld PAVES ot
PN SO RWravAh AT

55 Article 48, Additional Protocol .

% Mark David "Max" Maxwell and Richard V. Meyer, The Principle of Distinction: Probing the
Limits of its Customariness, Army Lawl, 2007, pp.2-3.

7 Article 25, 1907 Hageue Regulation 1V.

%8 PavEavl P TaTIS TEFDA W1PR 48 AS CU-AFED +Fano1e TCEPhA AR 31(1) Lovand::

% 1182 AL CFALE AJTOEAN PGS NU-ATE@D 949> MCrE 07LAL7 PoL.Ems NAIP AL
PHFO- (Fen tooHIn LAFA: agean.  http:.//www.historylearningsite.co.uk/world-war-
two/civilian-casualties-of-world-wartwo/ ¢-Am? £L1% NP ho-ak9® 1 aMCrE P9k
MAIE ALFF RTC h30 “LAL7 AL LLCAA: LV AUH NMCYT hi®k @F-LCT PNAM 10 GUI°

NATIE ALTF AMChrE +TF TP AN NeoflIT@ ¢F4méd 1@ HCHET AovlS8t £L1%7
L
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3.1. PANs NPT hePH

NAIC @0T 09947 PCONCHY® LU-T NGAY° A+q: MCIPT NHLLT
@1.f PPH APT APLPH 9°F oA AFSANT PELG  hILINGTG
FanT1s TEPDAT HCHC £7.912F7 ANFLPA: Mh1C @NT 0FLLT
®1Lf PP APTF APLPH? NtavAht Phét PERN  hHLTATT ¢.9¢-
a7PR 3(C) avh 1NSTF@ +mNE oo fH AWIBAVTFOS 7NeTFa-? Polhh
ME®I° ALPH CthahA aoPr7 YA 0 ANV ALT hageroe
aghe MANARTE aNeTFo- +mN$ ALH A2L9770 Pe%T  hHLFAST
+ano1é S PoM@ PUAEE @D TEPhA A7PR 4 NIAR LavAhtA::
PATNLY VAT Mh2DT P90 hd@ PONACYTT (hD ooCSF WP T o0T
a75%S PSSO (V1@ NANACYT (humanity) ooCa AR Phoowldk GF@-::
N9A9° atq @1.° CPH ALT7 ALPH NtavAnt SV PONARYTT aoCH
Nad-k9® PERN PILIAGTT P24 ATPAT (WP 127 13 AG 27 AL
N7A% OAGC ASTIPAT:

h ELECH OLANT Naod*MIF@- bt LA NLLFTF@ aoviqdt
aohh A P8oo-  LENTTT N¢ TN LTTNFA: PLEHOTE MC A
Prhe 1S @1.f PAAT® NAINC LEHTTF Né NPAA ALEHOTT hey
AST@7 ame:: 2 LENITT vy LENOTT N¢7 (97 ANITL-
NP Fo- NEA ‘AU ART SHOST AT 907 0241177 B A
MPLF@:: LEHITT N4I° “ACNAPT NLHP AP T AANLCHALI® INC:
ANIEALT INC A787% W) Fo: hHY PI°8m- LEHITT hel LEHOTF
N$7 eeH0T U AR Ta~t OMCYE A784h9%h  ao- agwr?
$LIAA PINGTDF ANCS HG oowlt 0241 avph NANAPYTF aolP'7
10 LEHOTT N4 ALLANE ATLATGI T I°Cham LEHITF hel (LU
T 21eAFo NG LU AN 77 PLEHTTT hUrd @A AAMAOMI®:
M tao 3222 AMC ° etmé govdA 197 ANITLO  NANC
ANLPTPA::

8 The 1949 Four Geneva Conventions of 12 August 1949, Common Atrticle 3(C) (Geneva
Conventions).

61 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol 1), of 8 June 1977
(Additional Protocol I1).

2 elté Wi HAFCET PLPCCN Heh? O HN4% hha AMNE AR BPLCN NP0k PRI AT
ONTE: 2004 99°F 1% 52 (WM 03A 04GR Ahd): EPLCHh PoLAD- N9° 3176 NPT
PTG hR EPLEN NooPINF@- 044 1Pl B0A ATRING AN B0A-:

8 4% AhAT IR 52:

5 Hy, hogu-:

% LY PG 7°CHh PUADT PN Tavl- U@ Clmeoo@ (Hoo't TP AL, L@ L PN NoolP'r
AT OPOEE@- PR LY A00 (COontext) AdeoP? AAHIN, avTAR LAANIA

6 200 (PLT W NS oUeE (M ee IS TFo L@ AFILFTOS 03 LCTTo

POLINENT DN 402 “MIC OAtooF 2T 0B9° MFANP WN2ANGT O B2LT CINL ="
ATICE oo NN PATT CAAPREL EIRDT TGTG 9°CI°C S10hA (hZICK ovHIN PAT)F 1% 499::
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N0 ALT ALPH OC NHLPH +TAT P9°7amAnt® Ahk ELLCEN
2Z2ANTG  heP T aoken, pPi@ haodfA MCYF I2C PHLPH 1o
M#Ae® Cha EPLCH PaoPLA U7 NELLA STC NLovl-@-
PATIAH MC hoo(Né Né&T h18 @1f PH1%ea NACT 105 hacd
@1 WA Nhk E2LECENS NELEA STC avhhd Pavdhant Ao-@-T
P14 ALP? hh LLLCH NeoARRF T hindATFo 180T O-NT 758
AMCYE oo QAT PATIVAHT an9°C  PANT AT ANLET7
Otaopnt 9@ (eoanlh9®  hh ERECh AT dotor
ALASN:ETola780 A Fo: “OmCrE 1N [PACI® MCYTT] ALY
ATBLIETU- AUYE NGe- ArETPaom hLCLLAU” %8 emCE ool
ATHLY ANLET 1o+ A78.0-9° MMCYE F0d $Cma- ALA ANLTE he)D
ATBLLCNNT @ @LANA NGé ONLD TINPaNVTFD7 NGLE hd ELLENH
9°% PUA ACE ANTPL AZLMS AZTIHAAT: hHU NFPLLd ANLTE
AT8IALA AN PPLY  ATTNELTTF  9PAC  oLTr @ ATS8Ak
ao®MAGT@9° NMI° L9LCI° 10-::%°

goI° A AGvPLA®- MCYE et PP Nhk E2LCEN P0G
AOCTOLT AUT 24 AL MA@ 909° A+q PANARTT WD aowlst
PMC ANET ST 10T 0RFAC ALE 20t v-sd hMC ANLET
IC tavdAdg (oot Phh  ERECH  AHIC AMC  ANET TOP
N“Lama NPOFE®- PERD hALINT AR 19 AL hAdlo- PMC
ANCET? LTI TE @L7L.mNP0T N3 Pov@mne DI IC toavdag
PS ASTIPAT: 71 #LI°OLA ATLtaoANTIO ANLTEE A781804 +CN
INLa7r 14N LT Noot@ P TFm7 oomNFPTa hl.U- 2C aC
ai k- eaNt PN o RO 0P0HE o PERT pILTAT AR 130
AL ATLAINAD PMC ANLETT o8N LAT° ¢-1-hAhA Y-

3.2 AMCrt P4 02F 7 hC oomnd

NHY NAL A7L+tavAniIm AR ELLECEH havPINT @ 0é1 &N MLLFT -
U ovhh A P18oo LEHOTT  ANé T Lmean:: OHY  hRA
PI°avANt @ L0 NAANIF@ LEHITT I LPSA: AZLAETF®- U-A-
LEHOYTF A0 CH014T hh ERLEN haoIVTFo- 0t NG LBHYT

5 N4 AhAT 1R 28-29:

B FnA A&P aonlPT AR ALRENG PAAPES A2CrTE nedl A3, £CE1119819.9°F 1% 402
(AHY O7LA Fha AP avhsf):

89 ANLEET 1207 ATPIE POLA AN POTHG AZTEPTT PPNC hd BPLEN AISNTPNATS 9°NTe kT
Aaol&T 048 AhAT 1% 307 LavAhrk:

0eMEC ANET FCII° ool St CPNE® T 1949 (A.hh) B hILTIT ATPR 47 Lovink::

™ Article 19, Geneva Convention IlI: Prisoners of war shall be evacuated, as soon as possible after
their capture, to camps situated in an area far enough from the combat zone for them to be out of danger
LA LLITIAN:

2 QEHOTF 1t NLEHOTT W ¢AF04F NFCh° 0 MCTE 11947 4.9°. 1@ +hd AP oohdfT 1%
126::
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T T PAD PMC WPt NSETO9° AN 4330 Fo- ATLASTFO-
e NG “LENTTT A0 9°I9° AR AMCrE I Ta@ (ENAAS
N72A9° N9°4: LEHOTT w2 At LM hLEHTT 10 0 +e9°mo- hAINC
NALEHITT Th oo TG aogAA L0 ALAT® ACHTdNeTa? NANC
AN A DNFPH::"

£V NLEHYT WY Phédao@ +90C NU-AFFD e TCEFhA ArbR
8 AL hNLLd LI IC A& PS ASTIPAT: (WY ARk aowlst
U2 PFE LLPS NMC1E PPAAS Pavao- A\PTF avldADS ANLALODTF
AN 9947 ARSUIS POl ALT hA- apdATDS NANC aodNC
ATBANT@ LLYTIA: 74 Aao ¥ AP TILLL4 PG LEHITT hey
PHLLNTOF @AF ARLN OMOFF®- P07 hhahd® A1LATFo- 8T A
PiNGT7 O PTLIVFOF ANC ATH@ 2CHTPNETFDF TINEATTTFor
NHaoGP KD PLLI° ACH ANTPLTT ATLINETa PALA::

Y AL P9UICao® 1IC LEHTT 4t LEHYTT a7 Aoo@- 21 NHIET
AL AfA PACNT®T E771HG PMC 38AT®7 PNALYTH NHPéLo-
PLEHTT W1y CNJTrES  eMC PLAT®T  AtErt  AHT1L9T -
A.LP1P7 PN NWPF9° LBHOTT vl (HY +9° AhaofHF@- 10 LV7T7
atao At PLEHYIT It AH?14 A18.0 A AP3PS NG
ATV NF PAT 0N 7
A0 29T BH 7€ A9 ML
PIHMA A738 oo EPIA hey:
DCEY Tl M9 N-m- 799::
@EL ML NFFE Ni7-3307 NI°L::
hs PG AD.H- TOH AN -7
0374 (Ld. 4% AI°L:7°

(LY 279° LEHTT w1 P82 QA0 O+ NLEHYTT If- ¢4+hé-
0LaoNA9° NAH 6@ 77 PC HO0THO- §C “9°F 1AV ALNWT?” NAD-
Omeet WHOVS® Povfovl@y ITI° ONLENTTT Yl A12IC DL
ooGC 4773 780 0710 07T 060 AL L.LL:

AL £ £ AZL PTG #7117

AT DBET PUIA L 0P
v C7NPA CUIE +ANT:T

8 Hy heque

™ Article 8, Protocol 11: Whenever circumstances permit, and particularly after an engagement, all
possible measures shall be taken, without delay, to search for and collect the wounded, sick and
shipwrecked, to protect them against pillage and ill-treatment, to ensure their adequate care, and to
search for the dead, prevent their being despoiled, and decently dispose of them.

B PHY OFF TCTIC NLFN LANAMTS AL PAANT® TET @FLCTT GH OLIC AP0 Hovt 9AT
i 29°F PULA- PN 772 hTLAD- WCOPA CFoNL AT QLY Hoed A'121C 1490 P9l hF
TCH° LA@ 1@ ‘9905 ARMA oo PARLOT DLIC PALLN AF: ATICE avHIN PATE
PhPRE RIEPT TGS 9°CI°C “16hAT 1% 5161

® A A8 aopf7 1R 1261

7 Anh A&P ooh4 7 1R 1273
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AN haoqilt: P10 AT4E NCET @L9° N&NLA AP £I0A
LAY “Né AL ACSA" N7LA AN hoom? NAL +LNEN AT8ILA
FLCAN::8 9°39° AT, NP+ aod Ot pPéek IC FaoMAPy Y@ ABOAI°
nY 0F “OhTS NECe AL Phoowld POV 09940 AWGA AC
NHCHC a7&9°7avhta@ $NVE (FCE AL Ctaow/lqt 1@~ TIat LFAA:

3.3 N°Ch PHPH 02F MCr A24860m ohAhATa-

NATeEe APTF oLACTF hleP0TFm- oo 71LF o-nNT PI15e- MCYt
Ne: T AMCrt ehiLL LT NEPLE PMC AHOTES  @ALCE
ATLTNGLNT U OF9h A AT 473390 tavddg NG B R
EPEEN PNLe FILT NMPAAD- OMCHE PH9h (@ L7 (AL
NCTT AZSLAT AgohAhA Tit ALCIPA: 81 ag°an: Na (0h-)
OFLCT N9°Ch PIEF@7 0LLPTF ABSLAM ATLPTPA:® gy +90C
e PINLINTT el S hoM@- PU-ATED +Fan1é TCEFhA
AR 4(2)(f) 2C A+avddg 10 heNIo- BT OC NPT 08IGT9°
nNSe 11& IC PHLPH A& AA 9°AA AaoAht:: Ak ELLEH h(P
HaoF oo N189° AL.PAS 0N INE AL ATICE ¢+habA-T7 ACT ALt
U-A79° 14 home KA CONCH  A2NHPTFPA: 8 At 1wk
PONGT@D ACI°BLT 9°79° ath. HALD S&To 46097 NgUPH9°
ONARS ACTPA AZLINS 7 AW71IHAA TS

3.4 hiitd. LAY NCoomT P7L12LL DL N7TLE-ET PLLIT T

NATexe AMCHE 1H 0AHO- AL h9LAdoo- (1LAT O-NT PIF@ PHOVE
OFLC P°MLTPAT PHCEE AN a7 NG HOTE @3 LC £Tim7 Ui

8 Uy, heTue: B0 MAHOILD- AL PFAALD @A PLENCTT hery (Phi EPLCNT) FAPPA WWCLS
PATMNE ONBDTF AIRILLANS hooAnT -

™ David Eltis and Stanley L. Engerman (eds.), The Cambridge World History of Slavery, Vol. 3,
Cmbridge, Cambridge University Press, 2011, p. 73.

8 Teshale Tibebu, The Making of Modern Ethiopia 19961974, The Red Sea Press Inc.,
Lawrenceville, 1995, p. 57; Tsegaye Beru, Breief Hitory of the Ethiopian Legal System- Past
and Present, International Journal of Legal Information , 2013, Vol. 41, p. 349 (Tsegaye Beru).

8 Tsegaye Beru, p. 349.

8 0h¢ H-L? 7% 35:

8 puatFar tanols TCEFhA AR 42)(f) APTF 048 T1LLIG MG av(iTT LhARAA::

8 0/hg. H-L? 1% 35t

85 go3g° AT, AR TOLANT GRIPC PNLL FILT ATINPLT T NLLTI° AACHL PAT G BTHN AOA

ANMPTFOT h.hh. ADNT1923 9.9° &40 ACIPA AT ARorM $L:A: W TEXe PAT AT BOINT
NAMATT AgoPAPA ARLTTF® TLT @OT 048 777 PovhdhA 188 h74% hEDS INC: PNAM

ao2% A1+ Jean Allain, Slavery and the League of Nations: Ethiopia as a Civilized Nation,
Journal of the History of Inernational Law, Vol. 8, 2006 a5 Solomon Addis and Wudu Tafete ,
Culture and Customs in Ethiopia, in Culture and Custom of Africa, Toyin Falola (ed.), ABC-
CLIO,LLC, Santa Babara, California, 2014 gaoah-t:
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TN AVAS DAET LHCSAT DHLPI® AN LPTANE POLTIN: NL47
MI°C  2CUT  AATIE ATSART N99%47  ATL9°n70 T  PoLmenm-
OFL4% POUFSLCNT £ Lav®H hhov§4 Y- ®FLC NHL4 ALWPT
LaomH +ECMAT NLoao@H oo 182C AMT: P79L.AD7 14N Oae&S
NaoEavld @ M LLART hR ELLCEH GT@::% oo 1824¢ LavH PLAD-
NF  ALP7T NMOFLLEP  CHT  TINTI° N HPLE  PHL4LE WPt
AT9L.L-CTI° TLPA::Y

NSATA7T CHIAT (FPLE PHLLEES ATLONST® ACI°ELT PALYT
P.ONE  AHIC PAD wWeRT CONAPRTIS  ANT PMC WD
ATINDNCS AZINLATS hao haotP9° (AL PMC AHIE NNS LAD-?
WFLC aoCF AEA AP T POLGLD ANEPAI® PAN ALLAT": AHVI®
LaopAA hACID @Y NIA Ak ELLECEN ALLEA STC N9°41G N4
LT N7 ATV A aoARRT PANR - (€14 G@ MCE Aét 0
[ACT £HCVE OATT] NP NA@- AP0, A +MAT:: ASTE 27 (et
[02C%T] 0FM Ao WF94T 088

hd EPLECENT hAVTE OC PONTF@9° LU POFLC Lav@H 158
i B pe9e AN WFACHEST  RHO-  PINLT@F ool Naodhin
ADFLCTTm Lav®@H AILILLDNTG PhlIAIL BLHGTIT PA®NTT
EPC NMWGHEF L8 ATL7470 AWLLNF ¢ Adkavl CAFAT +PO-T°
nnFavrt 1merFe-: % Ank 0w r12ES huSE aohhd OHLL10+7
AN Aravpht:: husE: ALV Y NA®- APE 16147 AFI° AL
PrE WL NI HE P12 AATF® “hk EPLCHIC AL 907 ANA?
WPt 97 ANATO? Ahdda? PaoddbA ovlti A @7 WLI°
189°  ALATU-  OONST U7 B 09T e ANATO9®  husE PPH
ANINGI®S PTLNEADF aoAD ATTF@-: “hdT OC 0TLC eI mar
ACTIEPTE R8T OALLTTE N9DF7E 19467 BN % Adt oC
09471 +P9ma- W °LCH: ANFTE P87 LA Al OC 200 AL

8 o0 PPIWI Ak 1AN Ni47 hOLhARAD: PUATED a1 TEPhA AR 4(2)(g) 2C tavddg,
FTURE

8 O/hé HarL® 1% 33-34::

% i hequ-

8 my, hequ-: 1% 28:

© Wy hequ-

Naeqty MA@ AhPE 1575 PTLAD WIAAR A Z28am-PFU- 5s. AAm- A7 L+% ATINE PTmbao-0t
1 NEC UM YW E AMCHHIC LU oo hIP S AST @7%ev- @LY° AA Hovs H417
nlZhn VA ASOe TIWTIT 1081 NTINING®  PTP7397 AFE PATIC AT LT ALNE 19697
7287 A7 QMM LY POLA APE TIOE PhAgel NG avhAAnEI® ADm: PEIWTIT AT
@i OANE QHETT AADMI®: ATVE AI8LLITU-T U AABN FTEW1II/2H9° A M6 U-h9°
YIC WIS CHTT ICC WILLCH AT SPTAAT ABN TIC PAICD PovhBRALP av-PTUY
SHT U TA TINT H@-::

% T04e ahaT IR 623

% Ny hegu-:

% edn- PTLADT PN Nav Wavy WIAR 2005 Fh0 A0l ®1at 1o
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FPIM@ ThmTE ANDFE SO 189°7 % ennc % gy 3Ch
@ ALC AMANGTFD A9 INC Pé-0v7 ANFPA AL CHA::

TIWTI2E HCELT ATINPLT  honSTFao ACTEPT  o-nT  v-hk?
AraoANTE AhR ELLCH ATMI® 0994 W4 Im-T ovhhA Pohe P98
et emean:: Y eoPr9e HLI29. AHooF  hrtavAANOT @
ANANLLTI® 00T A74% Oh NG Ak ELECH Noh AT HrHHo-
Nfide OFH A2LL4L0 ®F L4 ®MLAAIS M MIF aoFLAS avHLE: (EI°C
Gém hHAN APHhAhA N OFLC 1€ PHLL@ APHO avg°MET (0P
‘CEMIN T @Lé AATU? h@ieTuh 917 T AATU? 070
PONT7 OFLCT AEG A6To7 NovdklT A TF@::% A7 10 L7
®FL4% POA1T hE Moo HLG ACL aoAET (Lot ‘OFLC PLUM
73N

ATBLETN® OFFI° ATANLC Ad:: N990F +Em=: % ATHY ACI°BLT
e PINLTATT a4 PS hoMa- CU-ATE® TETFhA AR 14 0C
NNéS RADALT IC +aoadg ST ' Na7¢d 14 A7Ltovhhto-
ANAYIR ALT 1C ANdAL PP ONAT?E PACH 0FPF3F Pqy®
ATOANTTS ATPING ANNA 9°C ANdAL PP IMNatT? 990-29° LA
PHhANA 103 hd EPLEN ATLVIS ANT Favddg ACI°BLTT @OLo-
PLIT® Gb 0PLLI° CHIWTIE 1ANI® 9°F PAN Havd 0245
ACE ANTPRTT CHIPANT ATLINC 17 W1L8AT::

3.5 M oyt NMF-PH- AF2F Poh5% N2F aofit (The Law of Occupation)

PONTIR ALTT oo S APLPHT (taoant OHLITID hétHE@ CERI
nHLTOT Pl hOMNT@o- 180T @0T A8 AT WIC og9° NF-
nmA+ MmC A7 hEPH 0A 0@ PPHA DPLA NAYYP APT7
Al BPMNPAT 9°F 9°F VLI OFN LTENFA POLAG ANT 420N
TOTF 2THNF A

ah  EPECH PTAVE £A PATIART h’t h&A 0A  WHOTF@-7
0FALI®  APaofhIPTF7G AT T AT ERéd-A STC APSLNLA
0700 0ALe A74V P7LA aoAhnt AERS-A Aha-dT INC: “mOd
PAT®G CANT® ABILLTT FATE AN AN PP OFTE A6 PANTO-
AHO-7PTE NA W9 A°ao?0F@- NHPTF Adi: ATHANLC DO

% ALY PO NPT N@F-E CINLOF PhNON, ANFSLC A@FPEC PULLavANE STO-:
% FN4e AhAT IR 621

% Hy, hegu-T 1% 78t

% .bna ALP ovhlfT 1R 1591

% Hy, hogu-::

190 pool-o9im “ATHY ACIELT AN POILCTT APS AIC avRLTT ALEICC a7 AIAR
LMEN::
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AANMY AYHU? ALT ATSTNEAT®-: 114 hléoot 107" gy aodhnt
TP E PAN TPICIG GAIFTOT ACINLAS  PAnE AP
PhHVT @ NV HALYI® PaPaofhq®TS AT P +24¢>T LUTrE AN T
PART h@-: 9079 AR MG 0FPH NPT 9994 (\PT av
h?7% (the Law of Occupation) A74.£04.49° Po1L1LL@ OMCr A6
N3 mLI° n1sr PPHD- SLN LW9° Trwri2Ek ALY aowl P
h? OLE Hov? e To ML 2914 1o Ak ELPLCH
NaoArnFTa 10T @ 180T NhdTTFa L0 pILTAT APR 27F 47
AS 50 TNF CHLLNTF®F ao T -1

3.6 @FLCT NQdRovi @DIBA PALit?  ovwng  (Command
Responsibility)

PNFT OFLCT ATLLAao T4t @I PMC OFIEA ¢MC AT
DALY ET @0 ASAVTFD GA9° htG POANARTT PA%TE WD hPT @O
AL LA PANT° hbq PPL aoOPA TIINC GAI° ade PONARYT PATIE
21T ATITGT Tt ALCH WD2EF Nao&NA avph AL TEHT
ANFTLA: 1% hATHY 20T 00T T 153 OFLCT ATLLA oo T4t
®LI° PMC @®IEA PMC ANICTG PNAL DALPT PALYET av@Og
ASAVF@- 2297910

3727 ABHNN w98 ALALN: NTLOANF Hovd  hk £2LCEh PoNTrT
@-As 77 v AL hmeN1®- h? IC +HovdAL INC:: SV7T hhooAn-t
ATTFWII2E PPLNDT 188 Navfavld hroop\ht:
Nt~ h2831 406 it a0 wFLC 1M753 284w PI°101 -
21w oo Pfe gl 370 APLCNI° DI LEF U ALLAT 1P hwa]
AT @I LCI AATLA I AAPPI° AN ML UL N3777 42N LY
7IC BrIP VT AN U-PA A4V Ad-i- @FLC N GAVIC AN LAY s

101 kg AhAT 7R 29:

2 amcyr 0FH 02T PN APT M TIITF@FE ALCLET®IS AT 19T @t £h1n T
ALLINFD AILILIN Chl-tF@ PERN hHLFNT APR 27 L1990 WIEU9° PHU- hIL 07
AR 50 AMRGTE Acol ABTE hoAEFF@- Attt AASTS A1RAMC T AR TNPS
AN 99847 ATLOLIN LIARA: DY NFan149° TOP CHLLINVTD MNP APT 2915041
N AmAt 3LA NoofH NTLSLM- PaNF8SLC AO-T 9°n7e+ MhHLFAYT CHONTFO? TN Arme
ATLTILIN WFPR 47 NIAR hANGE A

193 The study on the customary international humanitarian law conducted by the International
Committee of the Red Cross (ICRC) and originally published by Cambridge University Press,
Cambridge, 2005. anam oo2% ¢o9.ntaa-7 &4 1% 24051 https://www.icrc.org-ihl

104 Rule153: Commanders and other superiors are criminally responsible for war crimes committed by
their subordinates if they knew, or had reason to know, that the subordinates were about to commit or
were committing such crimes and did not take all necessary and reasonable measures in their power to
prevent their commission, or if such crimes had been committed, to punish the persons responsible. a.a
W LRI IN:

1402 PULAD PN OFLCT PIMG Covid WIATDNT ATSETT OLANIS. Caos it HRALA
A%INT P10 PA 10

16 hLCAF NPLP@ U OTEA ALLA® OFTEA CLAeo0T AN, “7NLON AANDO AMCNLDF
AGoALT PTLMPINF ARAP POTEA 9°Cavd- HE 10 (A™ICE ovHIN PATE 1% 345):
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PIN9° 55 PONARIT h D975 aoC5TF NG779IP hA 2N PN 734 351

755 w5y A87 LA QA1 UL MNLaD-I° ‘Ah 37/ PTLA ALTNFIC
A0z 3790 A ANC APA@D- (L8 7::7%

AL OP® OHoo'r NINLED AL F1WTI2Ek PAIC avéd NF ALPS
POFLe  AHIT  ICI° NG Phh  LRPECNT P32 WePT
Aot 7 DANT@ 041G LA hrw- 123 AT BAA: A
EPECh hAAT 1123 FAP a3 22T (8hS N9°FT INC
AfONA- NAHTIS TAA HS AfA PAHPoom: TG 94 O-F0A0T+ 03
CAThe G PO e 707 PR N0 HVI® h T A FLs
PCNG CANT FaAnT hGPEII 09104 N4

AHLV?° 1@ DAL ATLTMPON@D 2779° AL DALTET ALTHA Té4AFo-
OFLC N183o+9° AT, M4 A@FLé 9°MSG oo ATACPCA
PONTIh At NooP'h PALYTET ADONE L1A: N1LAD @F-LC A7C ML
N+ oo Mt9° LGTCNGTA A NENTF@ AL PLLS T NFTTFWTI2E AL
N4 Aav® P9°F POt P9PE Hoof AANTNT7T A% 2O PT7HN
Y DeAD ANSNT@FA: LY @AL Ach? AOAG 1J PAm: NHooF 11
NOFLCTF  A%LLAoe@ T4+ 1rwrIE OPALTE hePFHTa7
athaomt 40 Nch? AP A7L90F A LooAn+S Hoo'r AR hiNla-
AOFANN oM £A 1m-::

3.7 Nh75 FCL AC Phaowid Pt

ATPRLPET T F T hOLeomADA Tar NICTF O0T W8 OGS
N2ANT 446G FRFTOG MAAT APT aohhd 09LLMC PCONCH 19T
PHIA PN PAET 0FFA oM hTT oowlt P WISV
T 105 €CS CULAMOI® 16AFD- AF ALYT NooEavle
PAATT TINFI® PLLETT 1A h&aom (A INCH U ANGC NHAL
FLdisrl M550 ook piov OLATERS 110 034 LOAT +mShe
PP A

07 iHgvy- Hoo PHILANT A@+ NFA 1827 hAPIP® P47 Hoo® A781LA 171247 & Fh LAT NG

198 L1042 AhAT 1R 66

9 hHY AL AT POLLANT 1AL oo TPh SNAL Ak EPLCN Povfovl¢ AANLITO- kD AHPOT
HooF AL afh N214T @S CHNC  12Co3TOT 0910 avdA9°  DAAFA Avat ot
ANNGST@? NAAD A&CID- AloeF NLihé-FENT 0 BH@- hig- 03A Novandd +A0e-Tm- N7
TYLPI° ALKTLN (1A ALP aohelPE IR 185)::

0 AR ELLCEN hivEol MLPTS MA-av 32T POFT LA P27 ¢ evgelFar3 Henry Blanc,
A Narrative of Capitivity in Abyssinia - With Some Account of the Late Emperor Theodore, His
Country and People; Smith, Elder and Co., London, 1868, pp. 11-12 & 4a:

MGt 12T a0 ARG GATTE D217 AMIPC CPH AT halAE OLTD0H AFCTT° NhACXEe 27¢-
AL PPAD NhR HL-POSN Hootao 3t (h.h.h. N1434-1468 9.9°) 1@+ WAGFhTI221 PAAM a0lE
a=17%+ Dibekulu Zewde, Fetha Nagast, Monocanon: The Title, the Canon, the Sources, 1993
AGANES Lo 894 1908 4116 MLATICE £3% P17 ook he: hS  Abba Pauos

Tzadua, The Fetha Nagast the Law of the Kings, Haile Sellassie 1 University Press, 1968
Laovpnk::
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MLINT® Adé PANAPYTF D NIavdl (a3 721G NA%IALT DLI°
NA%7A.£7 aohhd (199.847 MCr AL 4490 P10 PUNHFE @ T6n294
TEPhA A7PA 6 100HE NPT SCENT T4 31T adtont N+C
NHhate APLT AL PO aoMN ATL9ISTFAN L1779 Ak LPLCHI°
N+ALE LH FEHD PPLONT D7 CA2AMT G PETFFDT hD aowlt
PO AGePNF PRLPA: Adh.  A9CAA POLh AT ATovAht:
PaoEavl P 158 QUTT Lav INC:

N aod 7 U 1ooAnie:: APEI° 2072 40N 17520 AU 7 1% hilgI9°

ATV 280 K297 O IHI° aodilT Povs.:: CITI° PIL-AT7T 9N°%

N g PONST@- N37/7 A8 T79°FAY AN AaoPply fLH ood):

3PI° ANV GG A+ THhENT N5 1.7 A2%T BUPSA? AN 4.4-87T9°

A28V AN Nm- hhBNT N5 4477 P NP A G 7722797 A28 0-

42871

2V Fén PULYLT CTIWIET FLIIM. WHASED MEGTU NNAY°
i PULA®T MM Ee LT P Novanlhgt AM 473 @- Hei
hak EPLCNH 479 Wel-BT & Thd QALLN M@ h0-::

hd EPLCEN AT LPL0T VAT 182 LUT LovnA NG

ao(BL AUTVF 58NADI° vl PPN Nm- Phaol, (NC? aPA T
AANNY TINMNE A1 B@AY NLYA AN AN(m-:: ao(EL hHTIFI® aog°dli)
PLAVF L ARPIAFI AP AR ALL V- 0 UL 379" A280 PLLT?
Nm- 9°% CRCIFA G258 00 U 4&-ZTI° hnd hfadh e+7 N+ 0w
LLR:: 3PI° PAVES To4m ANLm- ATt

haTHY  UAF SCRT  P9°7L8m  9°39° A7, PoognldAM  @-A%L
CIIwIE WP 1% ALavlooC NHALIS ALLET ALPCN POVE
aA7L998MA 1@ (Heor NN A0S-C 71w/ 1E hl hd6h,: 8B5S
h? a2, NPSTo 1MATE SCLE0MT PoU0A +29° oo¢C $CH
NL.F30NI° 182 NLL-LTF +CN YAVTF@7 aoOmIT@dS Trwir1r2-E9°
2v7 140 29°F o0T anMitae €CL ooamFT o @-ALeT@ hAL
ame01o7 hU-AFFo- Hen1é TEPDA ATPR 6 9C NHoht aohi-
¢ rMMao ao P77 ATTIHOAT::

3.8 it

PLIAN ATLTANTI®D AR EPLCEN NG AT ALNLLS S
MNC: ANE. AAE 17 MTo oLta0t:  ¢MTo- 0LePCnert
aftAOMm  LOAPAA-TE R1PAN: S0 CAE HNA® Phmimé APTFT
N°net  PolAR0 T W NG hHY  0AL  AZ8LL71D  (ovEavl @
Nao7LCLLL POLPYTT Fén hroopht:

NOCH oo 0+ T2 EPLEN (HLT 7740 £A T 4614

2 20 ¢MAD FA hovX T NEIIFTUIS AAMI® 0L13T-0°7 oo t@ ATIWrI22 5 hods Naohm T
NS METFU- 14 PULA TCTI° Acodmit 10 PA @+

"3 +n4f A IR 78:

TNy, heut R 71



PINT" A5 PONAPIT ch D975 aoC5T N7 AR L2LCN PN 738 353

7893 3P QANVE: AP

N3 NIPAD- N75:m"7° Apa)?

LAV AWk 8T NNPa)::
VP WA S0 ®F ASAN hPIGI° ML ao&vd NI CFF
aPANE (N9 L A0 PR PIOI® ML ao&AFrE (L TOLE N3G
Al w1F Lo PHPTF@:: 31w 15 ALLCH NH9° @+ +£H::
TI EPLECEN POET oo T AN PPLOT A@ NATPEDYGNIT°
MA@ 9941:: 118

N7Tao AILI°NUAD THWTIE @LNPMNG @6 HovF ho19°6- 3T -
0é 9°7 PUN HSL@S AMCrE W& HE N8 ALCID- AILINC 10+
OLe T NAPMG N5 PULONSTT ACI°E NI189°G Nod honsT
ACPS  IC hf13%¢ ACPET@® hdLool MNAT A7E  A7L77€70
OFATU! eoMUOF Ul 00T TN P TOT RSN RUTT
HIEF T35 13 T@7  Ctovdnt  Trwrirdk: ovdPTr  ahdT
ML+Pm9° ANT Chovd HAFLPTT 09°MeT LAPA NA NFAI° ALON
hLTANT°::

MLANT° hdé PANACTE w7 0rooM (U-AFF® Tan1é TCEPhA
arPA 6(5) AL AretavAnt@ MCrE ATLAMSEd AMC1E PHAH4S
PN APTF  NFFA eom?  N9°RET ATESANE  PPHTF@ SLAT
COLTATT ATRLLCT T LmBPA: T AR ELLEN LLLTTIC NHY
ArPR AL htaoAnt® IC +aoddg PS ASTIPAT::

PTIMPAL 1TOT

MY TG ATLtoAnTIm Chd EPLEH PMC 728 O-ALLTS SCAT
ALY Hooy 9A9° hdéd PANARTT WDITG ooCTF IC +Pi-d.:
+avAALS  hF M4 TIPS 00 AR PT4Ao@ (LA
ATLTMNe S TR P304 ALTT MATANILSG NCVE-'% PEH
NMCrt #ham- eIk M2CYT PNET@ AT8.4A° £LL1TT N9°Ch
e ALT NG ATS20m ChAahA-T hHié. LAP NLoo@H Po1-4+8LC
OFLC APILLET Tt PLLFE OMCYT OHPH 02T 9194 NPT
ool (the Law of Ocuupation) 0+avand 27H0 €1Ne-Ta-: @I-LCTF
ATLLA oo T4FS  @7EA NN DALYTT Po0s (Command
Responsiblity)? (A7 NeCE AL Phoowld PAVF AooMN P9°h4.S
N°Ch ¢+ ALTF7 09°mit CAbd NG ATHY 4046 @ALPTS

5 4G eMC oo 4e LIS MNTE I 10 (ATICE oo HIN PATT R 292):

M6 f4f AhAT 1% 67-68::

17 Article 6(5), Additional Protocol I1: At the end of hostilities, the authorities in power shall
endeavour to grant the broadest possible amnesty to persons who have participated in the armed conflict,

or those deprived of their liberty for reasons related to the armed conflict, whether they are interned or
detained.
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GCLT NHaoGP@- PYA9° hdé CANAPCYE hD? O-OT NF PATOG AR
tdt CHOMNT O ST

PAN9° adé POANARYTT 221G ooCF NGA° A+e 45 15 N1
AALNENTS AFEXLI hAAD- FA9° T1AA NFPT NINLTNTF HooF hR,
+EPEEN WA NHCHC  toeAntSTo7 +90¢t 2ThSoOST o ¢
O-NLLPTIS GCLTT aodmFTo® AMNARTE PINETDF THLG Ach?
eam-T7 NF (L3N PavAni::

At EP2LCEh AINVT NG MLLASOTIC  OAACAT @ P4t
P rImao-tG eVt T AT AT POLLLNHH ATE. ATAt@-
PILLAR ANINGIC: ARLAYU: '8 Oy el @1l QUT TSI A%TNLE
£10A@ 701G ALAICOT PLATID 1PN ND0 5799 hd LLLEENT
MoLN: (NOSTFD7 IHATS NACKTD: AL N HPL1m P4 ALT7 140
)G aoF ARLAIC: BVT 9947 N9PCIPC GN9° Phhaol
NaoP'r Né-tr 74t 0LTLDI° PhD 9°CI°CT 4CS aow/l P ao(H
ALOAPP AILPLTA 77 hav 1@ (aoP'19° +avld-obm A7L7IMPAS
ALOTIHA POLLAID PSO- 1PN ATCEEL AMFPOATFTO® PAN° Adbe
CANACTE hD2T aowld G09° Ade OICIIPTS PACYE Dot AT
ALV PATEEL TIP3t AWhd MMPAAD AT8.U9° P8791P  hdA
EPECEN M-ALS RCE ANFPA L79° NHAL ATSANT Y-

A729 30+ @G MANT  AICTI® 08T ATSTIO- Pt Fén
Cch? Fen7 I°C T69° LU-7T oo PE AN hH.L9° AANG. PhIC 34nS
A7 1@ @LAFCEL T Fén NWreoM CateEe TIdt €CATS
OALEFT MFEn1HTa 290-a+S ooHnC N, LWPF9° O 77 hLLAI°::
NHALI® AT G0 APE CONAPRYTT W15 AAT AFavAAg hDDT
N%GN9° A+a: OI°9°1F @LI° NGNI° APa PATL hT AT 5 h9°0l-(-
909° NF ¢+HhiB. AP ALCT ooP(N Thnd ALLAI": NHoo'-
NINLD PI°O0L-NPLT PADSTILS ¢27°Ath POALYT ANS FA9° hde
PANACTT W27 ATICPPS oA BPTF Ao (ST
FNGPF AL AFCES hAAST AT IC Aeodt4, Whe-P7 N4 T I
NALE VTFAI® ATH, NGA9° APE O9°9°1T OLI° 909" A+e: PATE
h? AR D EPNATT O hD2F 0T ATCRLPE A0THPUE ATTEANT
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Legalizing the lllegal: Ethiopian Arbitration Law towards a New
Jurisprudence (A Case Comment on Zem Zem PLC V. Illubabor Zone
Education Department)

Yehualashet Tamiru Tegegn®

Abstract

Even with its faults, arbitration is one of the most popular methods of
dispute resolution. The laws for various policy justifications provide
exclusionary clauses for some selected issues from the ambit of
arbitration. One such area is the administrative contract. Oddly
enough, the Cassation Bench renders a decision although it actually
contradicts with the clear provision and spirit of the law. The author
argues that the decision of the Cassation Bench is logically unsound and
legally baseless; therefore, calls for revision of this position.

1. The Case!

This case began in the High Court of lllubabor Zone. The current respondent
was a plaintiff before the High Court of Illubabor Zone suing both the current
applicant and Nile Insurance Company to pay compensation of ETB
184,559.26 (one hundred eighty four thousand five hundred fifty nine birr
twenty six cents) in consequence of non-performance of the contract. The
current applicant, however, raised an objection on the grounds that the court
has no jurisdiction to entertain this case for the reason that, as per Article 24
of the agreement, if any dispute arises in relation to the contract, it will be
entertained by an arbitrator. Furthermore, the current applicant informed the
High Court that with a view to getting arbitrators appointed, it had filed an
application before the First Instance Court of Illubabor Zone.? The High Court,
however, rejected the objection and ruled in favor of the current respondent.
As a result, it awarded ETB 31,111.40 (Thirty one thousand one hundred
eleven birr forty cents) and three hundred birr for the cost of litigation.

8 LL.B., Addis Ababa University. My special thanks go to two anonymous reviewers for helpful
comments in the earlier draft of the paper and Mr. Haile Guesh for his relentless follow up. |
am also very grateful to Zekarias Kenea, Tewodros Mehret, Haregewein Ashenafi and
Yohannis Takele for their part of contributions. The usual caveat applies here. The author
can be reached through email at yehuala5779@gmail.com.

1 Zem Zem vs. Illubabor Zone Education Department, Federal Supreme Court Cassation Bench File
No. 16896(1998 E.C.)

2 As provided under Article 3334(1) of the Civil Code, if the parties failed to appoint an
arbitrator as they agree, the court will appoint.
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The current applicant appealed to the Regional State Supreme Court which
then confirmed the decision of the lower court.

1.1. Holding of the Cassation Bench

The Cassation Bench framed the issue of whether assumption of jurisdiction
by court disregarding the term of the contract to submit a dispute in relation
to contract to arbitration is appropriate or not?

The Cassation, reversing the decision of the lower court reasoned that the
parties to the contract can agree on any matter as far as it is not prohibited by
law. This is clearly stipulated under Article 1731 of the Civil Code. Any valid
contract will have a binding effect on the contractual parties. Sub-art.1 of the
same Article provides that a contract is a law between contractual parties and
they should abide by the terms and conditions of the contract. One of the
terms stipulated under Article 24 of the contract states that if there is any
disagreement arising out of the contract, it will be entertained by an
arbitrator. Accordingly, since the jurisdiction of the court is ousted by this
agreement, the case must be brought before an arbitrator.

2. Comment

As defined under Article 1675 of the Civil Code, a contract is an agreement
whereby two or more persons between themselves create, vary or extinguish
obligation of a proprietary nature. From this definition, it is possible to infer
four core elements.

1. In principle, there must be two or more parties.®

2. The presence of two parties or more must be supplemented by
agreement. Therefore, there must be an agreement with a serious
intention to be legally bound.

3. The agreement must be either to create, vary or extinguish an existing
obligation or future; and,

4. The agreement must be of proprietary nature.

For a contract to be valid and enforceable before the court, it should meet the
four requirements put in place under Article 1678 of the Civil Code. These
are consent, capacity, lawfulness or possible and form if any. The absence of
one or more of these requirements may lead the contract to be void or

% The exception is an agent acting on the name and behalf of the principal may conclude a
contract with himself for the obvious reason that he has the capacity to represent the
principal on one hand and himself on the other. See infra note 7.



Ethiopian Arbitration Law towards a New Jurisprudence: A Case Comment 357

voidable. Therefore, not all contracts may be valid due to defects or vices
which might render the contract susceptible to invalidation.*

A void contract is an act in which the law reckons to have no existence or to
be no contract at all; i.e. a nullity from the very beginning. Conclusion of void
contract does not change the position of “contractants”.> Moreover, a void

contract is jurisprudentially understood as unborn to the parties’ agreement.

A voidable contract, on the other hand, is binding until it is invalidated by the
option of the party whom the law protects. It is a “sick contract” that may be
“cured” or “killed” depending upon the option that may be exercised by the
victim of the defective agreement.® Therefore, a voidable contract has defect;
but it is possible to rectify that problem and perpetuate its legal effect until it
is invalidated.

As it is easily noted from the reading of Article 1808 (1) of the Civil Code, a
defect in consent and capacity will lead to invalidation of a contract.
Therefore, if the defect is related to capacity or consent, that will be a voidable
contract.

On the other hand, a defect in the object of the contract”; be it unlawful®,
impossible or immoral makes it void ab initio.” The same holds true for non-
compliance with legal form.

4 Lantera Nadew, Void agreements and voidable contracts the need to Elucidate Ambiguities of
their effects, Mizan Law Review, Vol. 2, No. 1 (2008), p. 1.

5 Guest, A. G (ed.) Anson’s Law of Contract, 26™ ed, Oxford. University Press, (1981), p. 17 as
quoted by Lantera Nadew cited above.

¢ Supra note 4, p. 2.

" The object of a contract must be differentiated from its subject. The subject of a contract is
the thing over which the parties are contracting. The object of the contract is, however, the
respective obligation of the parties. See Mulugeta M. Ayalew “Ethiopia” in international
Encyclopedia of laws contracts Kluwer Law International (2010), p. 92.

8 As stated under Article 2 of Proclamation. No. 454/05 decision of Cassation will have
binding effect. In its well reason decision cassation stated that there is difference between
unlawful and illegal contract. Unlawful contract means contract which is prohibited by law
for example slavery which is prohibited by both national and international instrument to
which the country is a party. These leads the contract void ab initio or null and void and there
is no period of limitation for this. However, illegal contracts are those not fulfill the criteria
stipulated under the general provision of contracts or other laws. By this well-funded analysis
it is possible to say that arbitration clause in Administrative contract is illegal but not
unlawful. Please see Federal Supreme Court Cassation Bench, File No 43226 Mohammed
Abedela Vs. Dire Dawa Ethio- Djibouti Railway(2000 E.C).

® It is important to note that the code preferred to use “no effect”, which has a similar legal
effect with “void ab initio.
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The Civil Code of Ethiopia has dealt with the issue of special contract under
Book V. Title X1V; Article 3136-3306 is devoted to administrative contracts.
As to why the administrative contract is dealt with separately from general law
of contract, Rene David had the following to say:

Because of the peculiarity of administrative Contracts and the importance of providing
a clear and coherent system of rules for them, it was apparent that like contracts
relating to immovable, they should be dealt with in especial title.*

What is meant by administrative contract is defined under Article 3132.
Pursuant to this provision, there are three separate conditions, which make a
contract administrative. These conditions are:

1. When it is expressly qualified as such by the law or by the parties or

2. It is connected with an activity of the public service and implies a
permanent participation of the party contracting with the
administrative authorities in the execution of such service or

3. It contains one or more provision which could only have been
inspired by urgent consideration of general interest extraneous to
relations between individuals.

As we can see from the first condition above, if either the law or the parties
expressly qualify their agreement as administrative contract, then it will be
governed by the special provision of administrative contract, ipso jure. The law
designates some contracts as administrative contracts. These are public
concession contracts,** public construction contracts** and public supplies
contracts.™

It is necessary to look at Article 3244(1) of the Civil Code to have a good
understanding of what is meant by public construction. As per this provision,
“a contract of public works is a contract whereby a person, the contractor,
binds himself in favor of an administrative authority to construct, maintain or
repair public work in consideration of a price.” Article 2 (c) of the federal
public procurement has clearly defined what “work” means.**

10 Rene David, Ethiopian Administrative Contracts, Ethiopian Journal of Law, Vol. 4, No. 1
(1967) p. 145.

11 Article 3207-3243 of the Civil Code.
12 Article 3244-3296 of the Civil Code.
13 Article 3297-3306 of the Civil Code.

4 Works means all works associated with the construction, reconstruction, demolition, repair
or renovation of a building road or structure, such as site preparation, excavation,
installation, of equipment and materials, decoration, as well as series incidental to works if
the value of those services does not exceed that of the works themselves and includes
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The contract concluded between Zem Zem PLC and llubabor Zone Educational
Department was to build a primary school in Alegesayi Wereda.™It clearly falls
under the ambit of administrative contract; more particularly, a contract of
public work. The contract was to construct a primary school in Illubabor,
which is in line with the definition set forth above.

As mentioned under Article 3131(1) of the Civil Code, an administrative
contract will be governed by general and special laws of contract. However, the
general law of contract is limited to playing a gap filling role for special
provisions of administrative contract. If there are any special provisions which
handle the matter, the primacy shall be given for such provision. However, if
there is a lacuna, we shall resort to general provisions of contract.

There is no specific provision in the law of administrative contract to deal
with the issue of validity requirement of an administrative contract. It
necessarily follows that Article 1678 of the general provision of contract will
have a gap filling role. Therefore, any administrative contract must comply
with the validity requirement put in place under general law of contract. As
stated above, the defect in some requirements will lead the contract to be
voidable while some others will lead the same to be void ab initio. Unlawful
object turns out to be good instance for making the contract void ab initio.

As it is clearly stipulated under Article 315 (2) of the Civil Procedure Code
“No arbitration may take place in relation to administrative contract as defined in
Article 3132 of the Civil Code or in any other case where it is prohibited by law”. By
virtue of this provision, an administrative contract is not within the ambit of
arbitration. Moreover, the issue of administrative contract is non-arbitrable for
the following reasons:

Firstly, by arbitrability, we mean that the agreement must relate to subject
matter capable of being resolved by arbitration. This is known as objective
arbitrability or arbitrability ratione materiae. Secondly, by arbitrability, we mean
that the agreement must be concluded by parties entitled to submit their
disputes to arbitration. This is known as subjective arbitrability or arbitrability
ratione personae.'®

building, own, operate and transfer contract see, Federal public procurement proclamation,
Proclamation No. 430/2005, Federal Negarit Gazetta, 2005.

15 1t is stipulated under Article 1 of the contract.

6 Ching- Lang Lin, Arbitration in Administrative Contract: comparative law perspective,
University of Paris, PhD dissertation. 2014. p. 19.
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No matter how carefully we frame a contract, it is impossible to avoid conflict
because words are susceptible to different interpretation. When there is
dispute, one way of resolving it is through arbitration. There are two types of
arbitration submission. These are act de compromise and clause compromissuive.
In the latter, submission is considered to be a separate contract within the
broader contract. So, it is a contract within a contract. This is the reason why
many accept that an arbitration clause is severable from the main contract of
which it forms a part.*’

As per Article 315(2) of the Civil Procedure Code, an administrative contract
is beyond the ambit of arbitration. The type of contract excluded turns out to
be the administrative contract. Thus the law takes administrative contract
away from the ambit of arbitration based on subject matter but not based
upon the capacity of contractants. The government as a contractant can
submit its dispute with another party to arbitration. However, the government
will be prohibited from submitting its dispute to arbitration in case the subject
matter is an administrative contract. The government, given Ethiopia’s
situation, has a huge role in the market; hence, it may engage in various
contracts other than administrative contracts. Therefore, in that case it is
possible for government to submit its dispute to arbitration. All in all, the type
of arbitrability envisaged under Article 315 (2) is that of subjective arbitrability
or arbitrability ratione personae.™®

There is a strong and unsettled academic debate regarding arbitrability of
administrative contract'® prior to this Cassation decision. | submit that the
Cassation Division’s decision on this matter should be criticized for the
following major reasons:

1. Itis one of the cardinal rules of interpretation that if the law is clear,
there is no need for interpretation unless it has absurd

7 Infra note 48 p. 120.

8 It is clear that in practice administrative contracts are submitted to arbitration. It is
impossible to bring the practice as a justification to legalize the arbitrability of administrative
contracts.

19 See Zekarias kenena, Arbitrability in Ethiopia: posing the problems, Journal of Ethiopia, Vol.
17, No.17, (1994), Tecle Hagos Adjudication and Arbitrability of Government Construction
Disputes, Mizan Law Review, Vol.3, No. 1, (2009) Bezzawork Shimelash, The Formation,
Content and Effect of an Arbitral submission under Ethiopia Law, Journal of Ethiopia law,
Vol. 17, No.17, (1994), Tilahun Teshome, The legal Regime governing Arbitration in
Ethiopia: A synopsis, Ethiopia Bar Review, Vol. 1, No. 2, (2000) and Ibrahim Idris,
Administrative Contracts and the Law of Arbitration in Ethiopia, senior essay paper, Addis
Ababa University , 1979.
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consequence.” The courts’ function is not to say what the
legislature meant but to ascertain what the legislature has said it
meant. The court cannot proceed on the assumption that the
legislature has made a mistake. Even if there is a defect, it is not for
the court to add to or amend the words of a statute or to supply a
casus omissus. That is for the legislature. When the language is clear,
it is the duty of the court to give effect to it without calling in aid
and outside consideration to ascertain the intentions of the
legislature. Statutory provision cannot be whittled down by general
principle of equity, justice and good conscience; nor can they be
avoided on the ground of hardships or inconvenience when the
meaning of parliament is enacting the statute or its wisdom.*
Therefore, we need interpretation only when the law is vague and
ambiguous. In the absence of ambiguity or vagueness of the law,
courts are supposed to apply the law as it is. The amendment
proclamation to proclamation No. 25/96 i.e. Proclamation. No.
454/2005, which empowers the decisions of Cassation Division to
be of precedential value for lower court states under Article 2(1) that
“Interpretation of a law by the Federal Supreme Court...” Here the
law is talking about interpretation. As mentioned above,
interpretation presupposes the existence of vague or ambiguous
provision.

Article 315 (2) of the Civil Procedure Code is too clear to invite any
interpretation  disregarding this; however, the Cassation Division
has misinterpreted the clear provision of the law. By doing so, it has
violated one of the cardinal rules of interpretation thereby going
beyond its power.

2. The second reason is highly interlinked with the first one. There is
no apparent contradiction as some authors claim.? There is clear
provision as to prohibition of arbitrability of administrative contract
in the Civil Procedure Code®. However, there is no clear provision

2 For better understanding on rule of interpretation please see George Krzecucurrenticz,
Statutory Interpretation in Ethiopian, Journal of Ethiopia Law, Vo.l 1, No. 2(1964).

2 Mulla, The Code of Civil Procedure: Act V of 1908, 16™ ed., Butterworth Publisher, (2001),
Volume 1, p. 4.

22 See the above works specially Bezzawork Shimelesh.
2 Article 315 (2).
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that allows arbitrability of administrative contract in the Civil
Code.*

True in civil matters, where the law is silent on a certain subject matter and
where there is no clear stipulation to the contrary, the silence of the law would
amount to an implied incorporation of the matter in issue. In our case,
however, in order to invoke the above principle of interpretation one should
at least be able to indicate a provision that deals implicitly with the issue of
arbitrability. But we do not find such matter under provisions of Article 3325-
3346 of the Civil Code.”

As stated under Article 722 of the Civil Code, “Only the court is competent
to decide whether a betrothal has been celebrated or not and whether such
betrothal is valid.” Therefore, the court has exclusive jurisdiction in this
matter. Zekarias, in confirming this, states that it is only the court, in
exclusion of all other alternative dispute settlement mechanisms and tribunals
including arbitration, which can make decisions over the issues of which
squarely fall within the spirit of those provisions. In other words, matters
falling within the limits and bounds of those provisions are not arbitrable.? If
the law, under the same code, prohibits arbitrability of a valid marriage, it is
possible to argue, for a stronger reason, that it also prohibits arbitrability of
administrative contract, where the public interest is at stake.

Furthermore, the legislation is presumed to be prudent enough in selecting
and using words in legal provision. It is, therefore, necessary to interpret
words of a provision in any legislation to give effect instead of nullifying its
meaning.?’In interpreting the provision of a statute that construction should
be adopted, would give effect to all parts thereof, and would not render any of
them meaningless or inoperative. It is not a sound principle of construction to
brush aside words in a statute as being inapposite, surplus sage if they can
have appropriate application in circumstance conceivably within the statute.?®
If we follow this principle, it is possible to conclude that the administrative
contract is non-arbitrable under Ethiopian law.

24 Article 3325-3348.

% Yodit Gurji, Arbitability of Administrative Contract, Senior Essay Paper, Addis Ababa
University, 1997. p. 20

% 7ekarias kennea, Arbitrability in Ethiopia: Posing the problem, Journal of Ethiopia Law, Vol.
17, No.17, (1994) p. 117-118.

27 positive rule of interpretation.
28 Supra note 20.
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3. One of the core principles in arbitration is equality of parties.
However, the special nature of the administrative contract in effect
creates a special right and obligation towards the parties. The basic
reason that gives rise to the peculiarity of administrative contract is
that of inequality of interest.” This ultimately leads to inequality of
parties. Thus the very nature of the administrative contract is
incompatible with the core principle of arbitration. For instance, if
the government is the litigant party, it may be difficult to access
evidence by virtue of Article 145 of the Civil Procedure Code. This
is because submission of such crucial and important evidence will
determine the output which the government might not want. As a
result, such sort of instances will no doubt affect the equality of
party and ultimately will have great repercussions in the outcome of
the case.

4. It should be a matter of common knowledge that Ethiopian Civil
Procedure Code was transplanted from French and Indian legal
system. Looking into the same laws of those countries, therefore,
plays a significant role in interpreting the actual intention of the
drafter. Under French law, as per Article 2060, disputes involving
pubic organizations and public institutions are secluded from the
ambit of arbitration.* And in Indian law, the administrative
contract is non-arbitrable.®* It necessarily follows that the Ethiopian
civil procedure, which is transplanted from French and Indian law,
does not allow the arbitrability of the administrative contract.

5. One of the cardinal principles of interpretation, in a case where
there is contradiction, is to see the maturity date of the law. The
legal maxim lex posterior derogat priori or posterior law prevails over
(derogates from) prior law when the two laws have the same status

2 George Langrod, Administrative Contract, America Journal of Comparative Law, Vol, 4, No.3,
(1995) p. 325.

% Generally in French it is prohibited for territorial public collectives (including the country,
region, provinces, and communes) and public establishment to become parties in arbitration
procedure. See supra note 16 p. 58.

3t Any Commercial matters can be referred for arbitration but public policy prohibited
submission of issues like insolvency and anti-competition to be referred to arbitration. Thus,
if the law prohibited arbitrability of insolvency, for stronger reason we may argue that it also
prohibited arbitrability of administrative contracts. Sumeet Kachwaha and Dharmendra
Rautray, Arbitration in India; an overview, p. 4 available at
https://www.scribd.com/document/348016476/Arbitration-in-India, last accessed on 10
June, 2016.
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or hierarchy. This is because the legislator who made a new law, that
contradicts an old law of the same hierarchical position, is presumed
to intend to repeal the old law by implication. In other words, the
new or more recent law must be applicable, thereby giving the old
law no effect.* Both the Civil Code and Civil Procedure Code are
placed on the same rung of the ladder. Therefore, the two laws have
equal hierarchy.®®* The Civil Code came into force in 1960, while
the Civil Procedure Code came into force in 1965. Therefore, if
there is any contradiction between these two laws, the Civil
Procedure Code should be applicable instead of the Civil Code due
to the cardinal principle, “The later prevails over the former.”

The Civil Code is silent as far as arbitrability of administrative
contract is concerned. Even though that silence of the Civil Code is
said to amount to acceptance, it is repealed by subsequent law; i.e.
Article 315(2) of the Civil Procedure Code. The law makers of Civil
Procedure Code, well aware of the existence of Civil Code, put clear
stipulation as to non arbitrability of the administrative contract.*

6. Some argue procedural law is a means to an end; it is there to deal
with the issue of how rights, privilege and duties are enforced. The
argument goes if this is what is meant by Civil Procedure, then, it
should not defeat the right guaranteed under substantive law; in our
case, the right of arbitrabality of the administrative contract in Civil
Code.* However, this argument is not tenable since the procedural

32 Tesfaye Abate, Material on Introduction to Law and Ethiopian Legal System, Justice and
Legal System Research Institute, (2008) p.160.

% Some argue that Civil Procedure Code has the status of decree which is less than
proclamation. However it is wrong and Tesfay has the following to say legislation by Emperor
Cum parliament under Articles 88-90 or by imperial decree under Article 92 constitutes the
ordinary law between the constitution above and non-sovereign Administrative enactment
below. There is hardly a difference in effect, between legislation proclaimed pursuant to Arts
88-90 and legislative, decreed based on Article 92. Ibid p. 114 He also goes to state that the
only difference between decree and proclamation at the time were decree promulgated by
emperor when the parliament is not recession but proclamation promulgated by parliament
and approved by emperor. p. 82.

3 Supra note 30 p. 102.

% Bezzawork argues that Procedural law should neither limit nor extend substantive rights that
are definitively dealt with in the substantive laws in this case, the civil code. Bezzawork
Shimelash, The Formation, Content and Effect of an Arbitral Submission under Ethiopia
Law, Journal of Ethiopia Law, Vol 17, (1994) p. 8. This is based on the assumption that there
is clear demarcation between procedural law and substantive law. However procedural law
may determine the right per se. like res juridicata. Whereas, the substantive law may provide
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law is as important as substantive law. Moreover, arbitration is a
mere procedure and procedural law is appropriate to deal the issue.

It is quite a mistaken assumption that civil procedure deals only
procedural matters. Sometimes even civil procedure can provide
substantive rights; a case in point is the appointment of trustees and
dissolution of partnerships.

Article 308(1) of the Civil Procedure Code stated that if the court is
satisfied that there is good cause, it may appoint a provisional director,
trustee or liquidator. This is substantive right which also duplicated in
substantive parts of the law. Under bankruptcy provision, for instance,
under Article 994 the issue of appointment of trustees is handled.

The same holds true for dissolution of partnerships. Under Article
311(1) of the Civil Procedure Code, the court may order the
dissolution of a partnership or body corporate or even for termination
of an endowment. It is quite clear that such matters are substantive
rights (for instance the same issue is dealt under Article 258 of the
Commercial Code) all the same it is dealt with under procedural law.
As a result, it is emphatically correct and sound for the law to deal with
the issue of arbitrablity in Civil Procedure Code.

Above all, the court, by ruling that administrative contracts are subject to
arbitration, violates the very policy justification behind non arbitrability of the
administrative contract. Redfern and Hunter emphasize that being arbitrable
or non-arbitrable of a subject-matter is the matter of public policy.

The concept of non-arbitrability is in effect public policy limitation upon
the scope of arbitration as a method of settling disputes. Each state may
decide, in accordance with its own public policy considerations as to which
matters are incapable of being settled by arbitration under the law of the
place of agreement or of arbitration. Moreover, recognition and
enforcement of an award may be refused if the subject-matter and if the
difference is not arbitrable under the law of the country where enforcement
is sought.

There is no conclusive evidence which shows the policy justification for taking
the administrative contract out of the ambit of arbitrability. Even a reference
to administrative contract provisions in Civil Code and its legislative

procedural matters like period of limitation. Thus there is no clear cut difference between
these two parts of laws.

% Infra note 33.
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background doesn’t have any help.*” In the absence of this, it is for everyone
to presume the possible public policy justifications. The following public
policy justifications can be thought of behind the prohibition of arbitrability
of the administrative contract:

1. The first justification lays in the very nature of the administrative
contract. Unlike other contract in which there are only two private
parties or government at individual capacity, in the administrative
contract, the two parties are an individual party and a sovereign body
i.e. the government or between two government or sovereign bodies.
The government, as a body which stands for the benefit and on behalf
of the people, has the obligation to do things in transparent and
accountable manner. Furthermore, the public at large has the right to
know what the government does. Apart from a few exceptions, court
proceedings in principle take place in public. Any person interested in
a given case has the right to attend the trial. However, the opposite
works for arbitration. In arbitration, proceedings, in principle, take
place in a closed session; that is, they are confidential.**The tribunal,
the parties and their representatives are the only persons allowed to
participate in the proceeding unless the parties and the tribunal agree
otherwise. A witness may be required to give evidence to the tribunal
but that testimony is only heard by those persons allowed to be
present. The public has no right to attend a hearing before an arbitral
tribunal.**In other words, in arbitration, the public at large is not
allowed to attend the proceeding. Thus, the government’s acts are not
transparent and accountable which will be in contradiction with
government’s obligation to be transparent.”® It also deprives the
public at large of the right to know the deeds and misdeeds of the
government.

3 Allan Redfen and Martin Hunters, Law and Practice of International Commercial
Arbitration, Sweet and Maxwell, (1936) p.47.

% For instance Article 25 of the then Ethiopian Arbitration and Conciliation Center (EACC)
stated that unless the parties agree otherwise or the law provides to the contrary, the hearing
and ruling of the tribunal shall remain confidential. No one other than the arbitrators, the
parties or their lawful representative and the required personnel of the center may be allowed
to be present during the proceeding. In reality not only the proceeding but also the output is
confidential. Please see Report of Arbitral Award, Vol .1(2008) introduction part.

3 John Sutton, John Kendall and Judith Gill, Russell on Arbitration, 21%ed, Sweet and Maxwell
Limited, (1997), p. 5.

40 Infra note 43 Article 12.



Ethiopian Arbitration Law towards a New Jurisprudence: A Case Comment 367

2. If the administrative contract is allowed to arbitration, then both
substantive and procedural provisions of Civil Code and Civil
Procedure Code will be applied. One of the provisions is Article
317(2) of the Civil Procedure Code, which states that unless the
parties agree to have the dispute resolved on equity, awards are to be
made on the basis of the law. Moreover, the parties may relieve the
arbitrators from deciding according to the law. According to Zekarias
Kenna, it is possible to agree to solve dispute through extra legal
means; that is, justice and equity.** These, in turn, have two drastic
effects. First, the prerogative power of administrative organs will be
sold out by way of agreement. The agreement will exclude the
application of relevant law, which in turn will compromise the public
interest. Second, there will not be resort to Federal Supreme Court
Cassation Bench since the power of Cassation is to rectify basic and
fundamental error of law only. If, however, the parties exclude the
application of relevant law and replace it with justice and equity, the
Cassation will be excluded. That will in no doubt compromise public
interest.*?

3. If we allow government authorities to solve disputes of administrative
contracts through arbitration, they will select an arbitrator. Unlike
judges®, for a person to be appointed as an arbitrator, there are no
qualifications to be met.* Furthermore, unlike judges who are
governed by various laws of the country, arbitrators, once they accept

“1 Rene David expresses his regret for codification commissioner not discussion with him on
administrative contract provisions. The task of the commission was often facilitated by an
expusedesmotif that | submitted the text of the preliminary draft. This procedure was not
followed, however, for the title dealing with administrative contracts. The title Administrative
Contracts was one of the last that | drafted for submission to the codification commission
and was not accompanied by an expuse des motif. Rene David, Administrative contract in the
Ethiopian civil code, Journal of Ethiopian Law, Vol 4, No. 1 (1967) p. 46.

42 Interview with Associate professor Zekarias Kenna, Lecture, Department of Law, Addis
Ababa University (18 October, 2016).

4 Judges are expected to be honest, impartial, independent, and diligent in their work, for
instance The Constitution of Federal Democratic Republic of Ethiopia, Proclamation No.
1/1995, Federal Negarit Gazetta, (1995), Article 79.

4 Article 316(2) of Civil Procedure Code only prohibited judge from being an arbitrator. Other
than this there is no restriction. Theoretically an illiterate person can be an arbitrator.
However from partial point of view it is possible to uphold that arbitrators are very much
qualified and man of integrity. From overview reading of report of arbitrational awards we
find people like Professor Tilahun Teshome, Asso. Professor Zekarias Kenna, Tamiru
Wendemagegn, Mekebe Tsegaw and others.
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the appointment, they will conclude a contract called “receptum arbitri”
with the disputing parties and they will be governed by this contract.
This, in turn, greatly affects the public interest since the supervision
in case of a privately appointed arbitrator may turn out to be less strict
than that of a judge.

4. If there is a possibility of appeal,” from the decision of arbitrator,
then there is no purpose other than adding one layer to the existing
court structure. In the current judicial hierarchy, we have three tiers
of court. Now, with the addition of arbitration, there will be fourth
rung of court. That is time consuming which may hinder the speedy
disposition of cases. Since public interest is involved, administrative
contract disputes must be resolved as speedily as possible. Thus, an
appeal from the decision of arbitration award will compromise public
interest for the reason that it is a time consuming procedure.

5. It seems that there is a general consensus that proceedings of
arbitration are less costly than normal court proceeding. However, the
reality is that arbitration proceeding is more costly when seen in
comparison with that of courts.*®

An arbitrator’s fee in general is expensive. This is for two reasons. First, they
are generally experts in a certain area and consequently demand high amount
of fees. Second, they are very few in number.*” Nowadays, it is an open secret
that an arbitrator’s fee is much higher than an attorney’s fee.

4 Article 350- 354 of the Civil Code. According to Robert Allen Sedler on the following three
grounds it is possible to apple:

a. The award is inconsistence, uncertain or ambiguous on its face, wrong in law or fact

b. The arbitrator omitted to decide matter referred to him

c. Certain irregularities or improper conduct on the party of the arbitrator have occurred.
Please see Allen Sadler Ethiopia Civil Procedure, Oxford University Press, (1968), p.
389.

4 For instance for the case involves 200,000 Birr the arbitration fee according to the Addis
Ababa Chamber of Commerce and Sectoral Association arbitration institution the revised
arbitration rule it will be 20,000 Birr (15,000 Birr+15% of the amount above 100,000) for the
same case the court fee according to Legal Notice No. 177/52, it will be 4,315 ((200,000-
100,000)*1.5/100+3,315 Birr).

47 For instance the numbers of arbitrators registered in Addis Ababa Chamber of Commerce
and Sectoral Association is only 45 interviews with Ms. Mister Mohammed, Chief Registrar at
Addis Ababa Chamber of Commerce and Sectoral Association( December 15,2017).
However the number of attorney registered in Federal Attorney General is 4385 as of
December 25, 2017 Interview with Mr. Birehanu Tadesse, Deputy General Attorney
(December 25, 2017).
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In addition to the above mention reasons, the Cassation was in default in
citing and applying Article 1731 of the Civil Code. Article 1731 of the Civil
Code stated that a valid contract is a law between and among contractual
parties; that is, the principle of pacta sunt servanda. Let me directly cite Article
24 and Article 25 of the agreement with it equivalent translation to show the
fallacious reasoning of Cassation:

ATPR 24:- WAoo MNOPTF hdJTi-

NANGS NG TREF RI[UI° WOéor? @hde MA@ ~A%Thé aohhd DA“L0e AAao 00+
0HFA oom? ACH NACH NTLLLT? M-8 1 NGt av-hd BLLION: TIC T N30 ¢G5+
ONT oo AN AIRE®D 017 AMATD 017 RIRavNT 090 NATERS VY7
a0l ATNTIN Ri8avd: AmEP LTFAN::

Article 24- Dispute Resolutions:

Disputes between the contractor and the employer, including the consultant acting
under the employer's authority, shall be resolved amicably by informal negotiations.

If no amiable solution can be found after 30 days from the commencement of
negotiations, either party may require that the dispute be referred to a 3rd party for
adjudication or arbitration in accordance with Ethiopian law.

AIPR 255 PILEANE (v BV @A NATER L ihD oW Lot P30 BIPS A

Article 25 Arbitrable law: The contract shall be interpreted in accordance
with Ethiopian law.

Therefore, as per Article 24 of the agreement, in case there is dispute, the
party must negotiate to solve the dispute. Negotiation is the precondition for
the case to be brought before arbitration. If and only if the negotiation fails,
the parties will resort to arbitration. However, the Zem Zem PLC failed to solve
the dispute by negotiation. Therefore, the Cassation should not allow
arbitration even if as per the agreement the parties failed to resolve their
dispute through negotiation.

As per Article 25 of the agreement, the applicable law to the contract in
resolving the dispute is Ethiopian law. Therefore, pursuant to this provision,
the parties bring the law into the terms and conditions of their contract. By
doing so, the contractual parties are abided by the term and condition of the
contract and provision of the law stipulated under various laws, one of which
is Article 315(2) of the Civil Procedure Code. Thus, it is possible to say that
the parties have agreed to apply Article 315(2) and make their contract, which
is administrative, non-arbitrable.

From this, it should be clear that administrative contracts are not within the
ambit of arbitration. Cassation has, however, ruled in contradiction to this,
thereby subjecting administrative contracts to arbitration. In the words of
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Tecle Hagos, “the Federal Supreme Court, through the Cassation decision,
has stripped Article 315 (2) of the Civil Procedure Code of 1965 of its luster
and hammered the last nail in its coffin and that hence forth any arbitral
clause or submission in an administrative contract is enforceable.”*®

Concluding Remarks

The issue of arbitrablity of the administrative contract is one thorny legal
issue. Despite its clear meaning and purpose of the law, the Cassation has
been misinterpreted and opens Pandora’s box which can be rectified by it
only. In Illubabor Zone Educational Department v. Zem Zem PLC, Article 24 was
not in line with what Ethiopian law provides; that is, Article 315 (2) of the
Civil Procedure Code. If a contract does not observe the lawfulness
requirement, it will be null and void. By virtue of theory of separability, what
the Cassation should have done was to nullify Article 24 of the agreement and
enforce the contract. However, the Cassation Division of the Federal Supreme
Court approved the unlawful contract and legalized it and hence clearly
deviated from the law and public policy behind it.

48 A tribunal may derogate from strict application of the law if it is of the opinion that such a
way of decision of the dispute would lead to just outcome. See Tilahun Teshome, The legal
Regime Governing Arbitration in Ethiopia, A synopsis, Ethiopian Bar Review, Vol. 1, No. 2
(1999) p. 138.
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